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v.

Stillwater Sewer Corporation
TENTATIVE OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed on April 24, 2007, by Ruben Collazo (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. which was issued on April 6, 2007.  The Stillwater Sewer Corporation (Respondent) filed Reply Exceptions on May 3, 2007.         

History of Proceeding

The Complainant is a property owner within Stillwater Lake Estates, Inc. (Community) in Monroe County, Pennsylvania.  The Respondent currently furnishes wastewater service to 512 full-time and 268 standby customers.  All of these customers, with the exception of the Complainant, are members of the Stillwater Lakes Civic Association, Inc. (Association).
  As a result of the Parties’ November 4, 2002 settlement of a civil action that the Complainant brought in the Federal District Court for the Middle District of Pennsylvania at Civil Action Docket No. 3:CV 99 0931, the Complainant is no longer a member of the Association.
  As part of the settlement, the Respondent agreed to reconnect its wastewater service to the Complainant’s property even though he is no longer a member of the Association.
  The Complainant pays the Respondent its regular wastewater service charges.
  As part of the civil action settlement, the Parties also agreed that the Complainant’s payment of these charges would not deem him to be a member of the Association.
  On September 22, 2006, the Complainant filed a Complaint with this Commission claiming that the Respondent is providing illegal public utility service, because it does not hold a certificate of public convenience.  

On November 16, 2006, the Respondent filed an Answer and New Matter declaring that it is: (1) an exempt provider of non-regulated sewer service to residents of a defined parcel of property located in Coolbaugh Township, Monroe County, Pennsylvania and (2) a wholly-owned subsidiary of the Association, a Pennsylvania planned community association consisting of residents of the Community parcel.
  
The Respondent stated that the Community and the Association are congruent.  The Respondent further stated that the Complainant’s solitary status is a result of litigation that the Parties settled in federal court.  The Complainant replied to the New Matter on December 5, 2006.  

A telephonic hearing was held on January 10, 2007.   The Complainant appeared pro se and offered two exhibits that were admitted into the record.  The Respondent appeared by counsel and submitted fourteen exhibits that were admitted into the record.  The hearing generated ninety-eight pages of testimony.  The record closed on February 10, 2007.  By Initial Decision issued on April 6, 2007, ALJ Corbett denied the Complaint.  Exceptions and Replies thereto were then filed as noted above.      
Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
In the Initial Decision, the ALJ made fifteen Findings of Facts and two Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  



The Complainant takes exception to the ALJ’s determination that the Respondent is not a public utility.  The Complainant argues the following:
The capacity of the facilities of the utility are controlling the ability of the facility to provide services to the public.  The utility had to be extended in order to permit it to provide service to the property owners of the community.  The “public” to be served is the property owner within the contemplated community and “membership” in the Association is not and has never been a factor in the ability of the property owner to receive service from the specific utility.

Exc. at 6-7.  The Complainant alleges that the original developer of the Community intended that for profit sewer service would be extended to the public at large and the ALJ erred by not mentioning this.
  The Complainant’s arguments are somewhat disjointed.
  However, we believe the crux of the Complainant’s argument to be that because he is not a member of the Association, the Respondent’s provision of wastewater service to him constitutes the provision of utility service to the public for profit, requiring certification by this Commission.   


The Respondent argues that the Complainant’s Exceptions should be denied because the record developed before ALJ Corbett demonstrated that it does not hold itself out as offering its service to the public as a class.  The Respondent states that the ALJ accurately found that Stillwater Sewer Corporation only provides sewer service to those residents within the defined Stillwater Lakes Estates subdivision.  (R. Exc. at 2).  


The Respondent provides service only to residents of the Community.  The Complainant chose to opt out of the Community’s homeowner association; however, he still resides within the geographical boundaries of the Community.  The issue, however, is not whether service to only Mr. Collazo constitutes public utility service, but whether the service provided by the Association to its members (and incidentally to Mr. Collazo) constitutes jurisdictional service.  Pennsylvania appellate case law has long held that private utility service is lawful without a certificate of public convenience.
  While that is correct, Stillwater seems to believe that the mere creation of a homeowners’ association, with ownership of facilities and the provision of service by that association only to association members within a defined geographic area, is sufficient to avoid the need for a certificate of public convenience.  That would be true if a “bona fide cooperative association” had been formed, but, as discussed below, this does not appear to be the case.  



In addition, Stillwater would not be subject to Commission jurisdiction if the service provided is to a “defined, privileged and limited” group, which the Commission defined in Re Megargel's Golf, Inc., 59 Pa. P.U.C. 517, 521 (1985), by stating that “the term ‘defined, privileged and limited’ group does not mean ‘the residents of a particular development’ but connotes a situation where the purveyor of water service has control over the persons selected to be provided water service.”  (Emphasis added.) The same is true of wastewater service as it is of water service.  


Megargel’s Golf relied on the leading case of Drexelbrook Associates v. Pa. PUC.  In Drexelbrook, electric, gas, and water service was provided by the landlord only to persons it selected (by entering into leases) as tenants in its garden-type apartment village with ninety buildings, containing 1,223 residential units, nine retail stores, various public areas, and a club with dining room, swimming pool, skating rink, and tennis courts; all, of course, within a defined geographic area.  This constituted service to a defined, privileged, and limited group, and the service to them was private in nature.  Here, however, neither Stillwater nor the Association has control over who buys or sells homes in the Stillwater Lake Estates development.  There is no control over the persons who are provided wastewater service.  Stillwater does not select its customers.  Homeowners are free to buy and sell their homes without any involvement of Stillwater.  In addition, wastewater service is not incidental to any other business or service Stillwater provides.  



Similarly, in Warwick Water Works, Inc. v. Pa. PUC, 699 A.2d 770 (Pa. Cmwlth. 1997), the court concluded that the absence of control or a relationship between the utility and a condominium association, whose members it served, was critical when determining public utility status:

Warwick provides water and wastewater service individually to property owners in the Association, as well as to its own properties. There is no special class of persons that it, as the provider, chooses to service. Unlike in Drexelbrook, no relationship other than service provider and customer exists as between Warwick and the Association members, who are billed-and who make payments individually. The Association members, while limited to a definite number, are an open class of persons, who may sell or lease their property without regard to Warwick. The private or public nature of the utility does not depend on the number of persons served. Waltman v. Pa. P.U.C., 142 Pa. Cmwlth. 44, 596 A2d 1221(1991). The service Warwick provides the Association members is incidental to no other business or service it offers them.

699 A.2d at 773-774.  


Just as in Megargel’s Golf, Stillwater is a de facto, uncertificated public utility since it owns and operates a wastewater treatment facility providing service to the public – an indefinite class of customers over which it has no control – for compensation.  



The only remaining consideration is whether the Association, as a “Pennsylvania planned community association,” is a bona fide cooperative association and thus exempt from the Commission’s jurisdiction under the Code.  The definition of public utility under 66 Pa. C.S. § 102(2)(ii) states that, “The term does not include: . . . (ii) Any bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis.”  If so, the Association, possibly through its wholly-owned subsidiary (Stillwater), could provide service on an exempt basis.  In Re Adrian Water Co., 53 Pa. P.U.C. 139 (1979), the Commission established five criteria to determine whether an entity is an exempt bona fide cooperative association:

(1)
the purpose of the organization’s internal structure is 
to furnish [utility] service.

(2)
the organization furnishes service, either directly or by 
contract with another organization only to its members 
who are identified as such;

(3)
membership is limited to those who avail themselves 
of the services furnished by the association;

(4)
control and ownership by each member is substantially 
equal and

(5)
economic benefits are passed to the members on a 
substantially equal basis.



All five of the criteria must be present if an organization is to be considered a bona fide cooperative association.  Anthony V. Valanty v. Community Trust, 1996 Pa. P.U.C. Lexis 68 (June 4, 1996); Application of Timber Creek Farms Homeowners Association, 1992 Pa. PUC Lexis 101 (July 8, 1992); John F. Mellon v. Morea Citizens Water Co., 1991 Pa. PUC Lexis 91 (May 20, 1991).



Here, Stillwater made reference to a bona fide cooperative association in its Answer and New Matter but did not demonstrate that it qualified as one, especially that control and ownership are substantially equal among members and that economic benefits are passed to each member substantially equally.



In Adrian Water, the Commission held that the pivotal question, when analyzing the five factors above, is whether, in the absence of regulations or other protections of the Commission, the customers or members of the group can exercise a degree of control over the organization to protect themselves from arbitrary and unreasonable management decisions.  No such evidence exists on this record that would allow such a determination.



In Valanty, we held that we had jurisdiction over the Trust, which provided water service, but the Trust could exempt itself from the Commission's jurisdiction if it changed its corporate structure to a bona fide cooperative association in compliance with all five criteria set forth in Adrian Water.  Rather than giving the Trust only one option (to apply for a certificate of public convenience and come within the Commission's jurisdiction), we issued a Tentative Order giving the Trust a second option.  The second option allowed the Trust an opportunity to become a bona fide cooperative association.  We further held that, if the Trust did not accept the second option and show evidence of becoming such an association within sixty days, it must apply for a certificate of public convenience and comply with the Code.  


The record in the instant matter is devoid of evidence which would allow this Commission to conclude that the Association is a bona fide cooperative association and that its subsidiary, Stillwater, is providing service under the second Adrian Water criterion.  Instead, Stillwater appears to be operating as a de facto public utility whose service must be certificated.



We will give the Association the opportunity to become a bona fide cooperative association, as we did in Valanty, which would permit Stillwater to provide service on the Association’s behalf.  If, however, the Association decides not to become a bona fide cooperative association and continues to provide service through Stillwater, Stillwater must apply for a certificate of public convenience; THEREFORE,  


IT IS ORDERED: 



1.
That the Exceptions of Ruben Collazo are granted, in part, and denied, in part.  


2.
That the April 6, 2007 Initial Decision of Administrative Law Judge John H. Corbett, Jr. is reversed, consistent with this Tentative Opinion and Order.  



3.
That the Stillwater Lakes Civic Association, Inc., as the parent of the Stillwater Sewer Corporation, shall be afforded the opportunity to become a bona fide cooperative association, consistent with Re Adrian Water Co., 53 Pa. P.U.C. 139,140 (1979), and the Cooperative Corporation Law of 1988, as amended, 15 P.S. §§ 7101-7107, and to inform the Commission’s Secretary in writing of its intentions within ten (10) days of the entry of this Tentative Opinion and Order.



4.
That if the Stillwater Lakes Civic Association, Inc. chooses to become a bona fide cooperative association, it shall provide, to the Commission's Secretary and Law Bureau, within one hundred twenty (120) days of the entry of this Tentative Opinion and Order, written notification of its amended structure and its contract with the Stillwater Sewer Corporation (or other entity) to provide wastewater service only to the Association’s members who are identified as such.  


5.
That if the Stillwater Lakes Civic Association, Inc. chooses not to become a bona fide cooperative association, this Tentative Opinion and Order shall become final on the thirtieth (30th) day after its entry, and Stillwater shall be required to apply for a certificate of public convenience within thirty (30) days thereafter.



6.
That the Commission’s Bureau of Fixed Utility Services shall monitor the Stillwater Lakes Civic Association’s and Stillwater Sewer Corporation's response to this Tentative Opinion and Order and to determine whether any further action is necessary.  


7.
That the Secretary of the Commission shall transfer this proceeding to the Bureau of Fixed Utility Services upon entry of this Tentative Opinion and Order.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 29, 2007
ORDER ENTERED:  January 28, 2008
	� 	Tr. at 66-67, 73-86.  


	� 	Tr. at 15-25, 50-56; Complainant Exh. A; Respondent Exh. 1.  


	� 	Tr. at 56; Respondent Exh. 1 at 7, ¶8.  


	� 	Tr. at 58, 68; Respondent Exh. 1 at 10 11, ¶14.


	� 	Tr. at 56-57; Respondents Exh. 1 at 11, ¶15.


	� 	Stillwater Water Corporation was sold to the Pennsylvania-American Water Company on January 17, 2006.  Tr. at 68�69, 81, 84�85.  


	� 	Exc. at 7-8.  


	� 	We note that the Complainant’s arguments regarding the intent of the Respondent’s predecessor in interest rely on extra-record evidence and will not be considered.  


	� 	See Borough of Ambridge v. Pa. PSC, 165 A. 47, 49 (Pa. Super. 1933) (holding that the ultimate inquiry is whether or not such person holds himself out, expressly or impliedly, as engaged in the business of supplying his product or service to the public, as a class, or to any limited portion of it, as contradistinguished from holding himself out as serving or ready to serve only particular individuals); see also Drexelbrook Associates v. Pa. PUC, 418 Pa. 430, 434-435, 212 A.2d 237, 239 (1965) (holding that the public or private character of the enterprise depends upon whether or not it is open to the use and service of all members of the public who may require it).  
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