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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration is a Joint Petition to Rescind and/or Amend Prior Commission Orders filed on September 15, 2008, by Buffalo Valley Telephone Company (“Buffalo Valley”), Conestoga Telephone and Telegraph Company (“Conestoga”), Denver and Ephrata Telephone and Telegraph Company (“D&E”) (hereinafter collectively “D&E Companies”), and the Office of Consumer Advocate (“OCA”) (Joint Petitioners).  The Joint Petitioners seek to rescind and/or amend pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. § 703(g), the Commission’s prior Orders dated July 11, 2007,  December 7, 2007, and April 9, 2008, which are currently on appeal at Commonwealth Court consolidated at Docket Nos. 847 C.D. 2008 and 940 C.D. 2008.  Also before the Commission is a Petition to Intervene in the above-captioned proceedings that was filed by AT&T Communications of Pennsylvania, LLC, TCG Pittsburgh, Inc. and TCG New Jersey, Inc. (collectively “AT&T”) and a Petition to Intervene that was filed by the Broadband Cable Association of Pennsylvania (BCAP).

Discussion



1.
Background


An extensive history of the proceedings has been set forth in several of the Commission’s prior orders dealing with the D&E Companies’ 2006 Annual Price Stability Index/Service Price Index (PSI/SPI) Chapter 30 filings at the above docket numbers.  A summary of this protracted case is included in our Order 
entered December 7, 2007 (the December 7, 2007 Order), in which we reconsidered our July 11, 2007 Order,
 under the same docket numbers.



On December 17, 2007, the OCA filed a Petition (OCA Petition) seeking reconsideration of the December 7, 2007 Order.
  On the same day, the D&E Companies filed a letter in support of the OCA’s Petition.  The D&E Companies also requested to extend the date for filing their compliance filings, required by our December 7, 2007 Order, pending resolution of the OCA’s Petition.


On December 31, 2007, the Verizon Companies
 (Verizon) filed an Answer to the OCA’s Petition for Reconsideration.  In its Answer, Verizon alleged that D&E has not yet paid refunds as required by the July 11, 2007 Order in this proceeding.  Verizon asked this Commission to order D&E to pay interest on the outstanding refunds, at the legal rate, on these refunds, from December 7, 2007.



On April 9, 2008, this Commission denied OCA’s Petition for Reconsideration of our December 7, 2007 Order.  Further, we ordered the D&E Companies to issue refunds, as required by our July 11, 2007 Order, by May 9, 2008.


The D&E Carriers subsequently filed an appeal of the Commission’s July 11, 2007, December 7, 2007, and April 9, 2008 Orders before the Pennsylvania Commonwealth Court, at No, 847 C.D. 2008, wherein they challenged the lawfulness of the Commission’s denial of their proposed access charge increases and waiver of the residential and business rate cap limitations.  In addition, the OCA filed a cross appeal, at No. 940 C.D. 2008, challenging the lawfulness of the Commission’s waiver of the residential and business rate cap limitations.  The OCA’s and D&E Companies’ appeals with Commonwealth Court were consolidated at Docket Nos. 847 C.D. 2008 and 940 C.D. 2008.



As noted, on September 15, 2008, the D&E Companies and OCA filed their Joint Petition to rescind and/or amend the Commission’s prior orders of July 11, 2007, December 7, 2007, and April 9, 2008.  On September 29, 2008, AT&T filed a Petition to Intervene and an Answer to the Joint Petition.  Verizon also filed an Answer to the Joint Petition on September 29, 2008.  On October 3, 2008, the D&E Companies filed an Answer to AT&T's Petition to Intervene.  On October 6, 2008, the Office of Small Business Advocate (OSBA) filed an Answer to the Joint Petition.  On October 8, 2008, BCAP filed a Petition to Intervene and an Answer to the Joint Petition.
  The D&E Companies’ Joint Petition and AT&T’s Petition to Intervene are ripe for a decision.



2.
The Joint Petition Settlement Terms


The D&E Companies and OCA request that this Commission reverse or amend itself to allow the following settlement terms:

a.
Buffalo Valley will be permitted to file a tariff supplement on one day’s notice increasing intrastate traffic-sensitive local switching and tandem switching access rate elements to levels that equal the company’s July 1, 2005 interstate traffic-sensitive local switching and tandem switching access rate elements reflected in its June 28 compliance filing.  Buffalo Valley will also be permitted to increase its carrier charge consistent with its June 28, 2006 compliance filing effective for service on and after January 1, 2008, which will reduce Buffalo Valley’s banked revenues associated with its 2006 PSI/SPI filing from $110,960 to $0. 
b.
Conestoga will be permitted to file a tariff supplement on one day’s notice increasing intrastate traffic-sensitive local switching and tandem switching access rate elements to levels that equal the company’s July 1, 2005 interstate traffic-sensitive local switching and tandem switching access rate elements reflected in its June 28, 2006 Compliance filing.  These rate changes will be effective for service on and after January 1, 2008, which will reduce Conestoga’s banked revenues associated with its 2006 PSI/SPI filing from $406,703 to $0. 

c.
D&E will be permitted to file a tariff supplement on one day’s notice increasing intrastate traffic-sensitive local switching and tandem switching access rate elements to levels that equal the Company’s July 1, 2005 interstate traffic-sensitive local switching and tandem switching access rate elements reflected in its June 28 Compliance filing.  D&E will also increase its carrier charge consistent with its June 28, 2006 compliance filing.  These rate changes will be effective for service on and after January 1, 2008, which will reduce D&E’s banked revenues associated with its 2006 PSI/SPI filing from $584,211 to $0.

d.
Further, the D&E Companies agreed not to further increase any intrastate access rate, pending resolution of the generic access charge reform proceeding at Docket No. I-00040105, except to the extent necessary to keep the traffic sensitive switched access local switching and tandem switching rates at parity with the D&E Companies’ interstate traffic sensitive local switching and tandem switching access rates.
e.
The D&E Companies also agreed not to seek to increase average residential end user billing rates above the $18 residential billing rate cap or the corresponding end user business billing rate cap limitation established by the Commission.  The D&E Companies agreed not to pursue recovery of the increased access charges for service provided prior to January 1, 2008.  Further, they will not pursue recovery of refunds made to interexchange carriers pursuant to the April 9, 2008 Order.  As a condition of approval of the settlement, the D&E Companies and OCA will withdraw their pending appeals before the Commonwealth Court.


The Joint Petitioners request that the Commission grant all parties to the proceeding the opportunity to file comments and reply comments to the Joint Petition in lieu of a hearing, and offer interested parties an opportunity to request a hearing.  The Joint Petitioners requested that if any party pursued an evidentiary hearing, the ALJ be requested to hold the hearing by October 17, 2008, and the Commission make a final decision on the Joint Petition by December 18, 2008.


3.
Responses of AT&T, BCAP, OSBA and Verizon


In response to the Joint Petition, Verizon argues that the D&E Companies are again asking the Commission to reverse itself and raise their switched access rates resulting in an additional two million dollar annual revenue increase, a rate increase this Commission has steadfastly denied in prior orders that are presently on appeal to Commonwealth Court.


Verizon further avers that this Joint Petition is not a unanimous settlement of issues on appeal.  Rather, it is a unilateral request by the parties on the losing side of this proceeding to have the Commission overturn its previous orders, in the face of continued opposition from access customers of the D&E Companies.  Verizon further avers that the D&E Companies present no new evidence, no changed law, no unanimous settlement and no meaningful concessions of its original position – it simply asks the Commission to annul its earlier final orders because the D&E Companies are purportedly “in need of revenues.”
 


Verizon claims that the D&E Companies are asking the Commission to make the rate increase retroactive to January 1, 2008, so that they may back-bill their access customers on top of increasing their rates going forward.  Verizon avers that the D&E Companies’ request would make a mockery of the process through which the Commission originally litigated this matter and denied the D&E Companies’ rate increases following highly expedited evidentiary hearings, briefing, exceptions, a thorough review of the issues and the denial of two petitions for reconsideration.


Verizon states that based on the record, the Commission concluded that it would not be just and reasonable or in the public interest to allow the D&E Companies to increase already excessive access rates in light of the Commission’s established policy to reduce dependence on access revenue from other carriers and because the D&E Companies had obtained a stay of the substantive investigation of their access rates.
  Verizon argues that while 66 Pa. C.S. § 703(g) provides authority for the Commission to rescind or amend prior orders, that authority is not unlimited, and in this case, the disturbance of final orders would be neither judicious nor appropriate.


AT&T argues the Joint Petition should be denied because it does not provide any extraordinary circumstances that would justify an increase in its access rates as required by the Commission.  There is no new evidence offered, and it is contrary to the Commission’s policy of decreasing the access charge subsidies.  AT&T claims that if the Commission decides to give it an evidentiary hearing, then the timetable needs to be expanded to accommodate a full hearing including the development of a record pursuant to Section 703(g).


The OSBA also argues that the Joint Petition should be denied.  In its response, the OSBA submits that although it agrees with the Petitioners that it is a serious issue whether access charges may be increased when a telephone company submits its annual PSI/SPI filing for noncompetitive service revenue increases, it does not agree that the Joint Petition proposes a proper solution in light of the contentious nature of access charge increases and the fact that the D&E Companies have fully briefed this issue before the Commonwealth Court.  As such, the OSBA contends that the Commission should permit the Court to provide much needed guidance as to whether the ILECs have a statutory right to allocate a portion of their annual PSI/SPI filing noncompetitive service revenue increases to access charges, or whether the Commission retains the authority to deny further access charge increases as a matter of policy.  The OSBA also submits that it is critical for the Commission to allow the Commonwealth Court to decide whether the $18.00 residential rate cap and corresponding business rate cap exist on local exchange rates for the purpose of the annual PSI/SPI filings.


Finally, BCAP also is of the opinion that the Joint Petition should be denied.  In support of its position, BCAP asserts that the proposed settlement is not unanimous in that it does not include Verizon as a supporting party even though Verizon opposed the intrastate access charge increases in the underlying Commission proceeding.  BCAP also submits that it would be problematic to allow the D&E Companies to retroactively increase the costs to competitive carriers after the access service has been provided in light of the fact that competitive carriers have developed pricing for its services based on the likely interstate and intrastate access costs for the calls that their anticipated customers will make or receive.  BCAP contends that the implementation of this type of regulatory policy may discourage competitive entry into territories by injecting unnecessary uncertainty into future pricing decisions.  Furthermore, BCAP argues that the precedent created by approving a retroactive access rate increase, through a settlement, to competitive carriers, many of which were not served with a copy of the Joint Petition, would have far reaching consequences.
4.
Disposition


We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commis​sion, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



While an appeal is pending from an order, a petition under Section 703(g), may propose rescission or amendment of the order conditioned upon withdrawal of the appeal.  However, due process rights must be recognized with all parties being given an opportunity to be heard by way of an evidentiary hearing.  See Popowsky v. Pa. PUC, 805 A.2d 637 (Pa.Cmwlth. 2002).  



This Commission has no jurisdiction at this time over the orders D&E seeks to rescind, because Pa. R.A.P. 1701(a) divests the Commission of jurisdiction once an appeal is filed.
  However, in accordance with the provision of 52 Pa. Code § 5.72(d) and 66 Pa. C.S. §703(g), and the procedures approved by the Commonwealth Court in the Tripps Park
 decision, the Commission can approve a joint settlement agreement that would become effective contingent upon the appellants’ withdrawal of their appeals currently pending before Commonwealth Court.  



In the Commission’s judgment, the Tripps Park procedure is a lawful and useful means by which parties can present proposed settlements for the Commission’s consideration, even though the matter is presently before the appellate courts; moreover, if the proposed settlement is deemed in the public interest and approved, the Commission’s determination will eliminate all further litigation of the matter.  The petition to amend or rescind contingent upon withdrawal of pending appeals is, in essence, an offer of settlement that the Commission will evaluate in accordance with the facts, the law and the public interest; thus, if the Commission grants the petition, based on its evaluation of whether the proposed settlement is in the public interest, the petitioners agree to withdraw the pending appeals.  However, the Tripps Park procedure is highly problematic where the petition and associated proposed settlement is not unanimous.  Under those circumstances, granting the petition will not eliminate 
further litigation but will, instead, simply result in trading one set of appellants for another in further appeals to the Commonwealth Court.



In the instant case, we view the Joint Petition, as proposed by the D&E Companies and OCA, as a partial settlement rather than a unanimous settlement because Verizon and AT&T are in direct opposition with the proposed amendments to our prior orders.  Verizon stated in its response that it “vehemently opposes D&E’s petition to rescind and intends to appeal any order granting it, and believes other D&E access customers will oppose this rate increase as well.”  Verizon Response at 2.  The Commission would then have to justify its reversal of position to the Commonwealth Court.


Section 703(g), 66 Pa. C.S. § 703, is not unlimited, and “[a] petition to modify or rescind a final Commission order may only be granted judiciously 
and under appropriate circumstances, because such an order will result in the disturbance of final orders.”
  Additionally, as we have stated before, we recognize that while a petition under Section 703(g) may “raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order,” at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”



Rather “[w]hat we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.” Id.


Earlier this year we directed that “absent extraordinary circumstances, intrastate access charges of the rural incumbent local exchange carriers . . . shall not increase during the period of this stay.”
  The stay referred to a one-year stay into investigating the further reduction of intrastate access charges among rural incumbent local exchange carriers, including the D&E Companies.


We find that the Joint Petitioners have not presented any extraordinary circumstances that would warrant the relief that they seek.  They are merely reiterating the same arguments that were fully litigated and decided upon at this level.  The Joint Petitioners raise no new argument and have presented no reason as to why the Commission should abandon its prior decision to reject the D&E Companies’ proposed access rate increases.


Moreover, on April 24, 2008, we issued an Order reopening a limited portion of the rural local telephone companies’ generic access charge investigation for the specific purpose of developing a record and addressing the continuation of the $18.00 rate cap on local residential monthly service rates as a limitation to increasing residential rates.  Numerous parties are currently taking discovery and preparing testimony on that issue before Administrative Law Judge Susan Colwell.  Granting the Joint Petition would be a premature reconfirmation of the rate cap of $18.00 for residential monthly service rates, as that issue is being explored now through litigation.


Even though this Commission has the authority to rescind or amend its own orders in the appropriate circumstances, subject to due process protections, “there must be a point at which an administrative ruling on the reasonableness of rates becomes fixed and definite though subject to change or modification in the future on proper proceedings.  We agree with Verizon that as an administrative body, the Commission is bound by the due process provisions of constitutional law and by fundamental principles of fairness.”
  As stated in Philadelphia Gas Works Order, “[a]n important element of the administrative process is there must be finality to administrative proceedings,” and so where a party “has had ample opportunity to present its case in chief during the proceeding,” it will not be permitted to use a petition for relief following a final order as an “opportunity to retry or amend its case in chief after the administrative proceeding has properly been completed.” 
  As such, in light of the foregoing discussion, we shall deny the Joint Petition.



Before concluding, pursuant to 52 Pa. Code Section 5.71, we shall also grant AT&T's and BCAP’s Petitions to Intervene.  Both of these parties are currently active participants in the rural access charge proceeding at Docket No. I‑00040105.  AT&T and BCAP assert claims that they have a direct and substantial interest in the subject matter of the Joint Petition.  AT&T asserts that it would be harmed by being forced to subsidize the D&E Companies’ broadband deployment if the Commission allows the D&E Companies to increase their intrastate access charges.  Similarly, BCAP represents member companies that pay, or may pay, access charges that the D&E Companies seek to increase.  As such, allowing BCAP to represent its member companies will ensure that their specific interests in this proceeding are represented.  Thus, we conclude that AT&T and BCAP have satisfied the requirements of Section 5.72(a)(2), 5.74(a) and Section 5.53.

Conclusion


In conclusion, we recognize that the Tripps Park procedure is a legitimate and useful vehicle to effectuate true settlements of issues that are on appeal, where the settlement is unanimous and/or there have been material changes or meaningful concessions offered.  However, because this is not a unanimous settlement, granting the Joint Petition will not resolve the litigation in this matter; rather, the Commission would be trading one set of appellants for another.  Furthermore, because the Joint Petitioners have not presented adequate grounds for the Commission to reverse its prior determination, it does not satisfy the requirements of Section 703(g).  Accordingly, we shall deny the D&E Companies’ Joint Petition.  Furthermore, we shall grant AT&T’s Petition to Intervene; THEREFORE,


IT IS ORDERED:


1.
That the Joint Petition to Rescind and/or Amend Prior Commission Orders, filed on September 15, 2008, by Buffalo Valley Telephone Company, Conestoga Telephone and Telegraph Company, Denver and Ephrata Telephone and Telegraph Company, and the Office of Consumer Advocate, is hereby denied.



2.
That the Petition to Intervene in the above-captioned proceedings, filed jointly by AT&T Communications of Pennsyl-vania, LLC, TCG Pittsburgh, Inc. and TCG New Jersey, Inc., is hereby granted.


3.
That the Petition to Intervene in the above-captioned proceedings, filed by the Broadband Cable Association of Pennsylvania, is hereby granted.






BY THE COMMISSION:







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:
October 9, 2008

ORDER ENTERED:
October 10, 2008
	�	BCAP is a trade association of Pennsylvania’s broadband operators and related businesses who provide cable and telecommunications services to 3.6 million homes in Pennsylvania.


	�	The July 11, 2007 Order: (1) rejected the Recommended Decision of Administrative Law Judge Susan Colwell (who concluded that no rescission of, or amendment to, the Commission’s June 23, 2006 Orders was justified);  (2) rescinded and amended the Commission’s June 23, 2006 Orders that originally allowed the D&E Companies to increase access charges as part of their 2006 Price Stability Index (PSI) filings; (3) rejected the D&E Companies 2006 access charge increases; and (4) directed the D&E Companies to provide refunds for access charges collected from November 15, 2006, forward.


	�	The December 7, 2007 Order addressed the D&E Carriers’ petition for reconsideration of the Commission’s  July 11, 2007.  The December 7, 2007 Order, inter alia, permitted the D&E Companies to increase the $18.00 residential and corresponding business rate cap limitations, if needed, so that they would be permitted to increase their basic exchange rates in excess of the rate cap limitations in their Amended Chapter 30 Plans.  It also directed the Companies to file their compliance tariff filings consistent with our prior orders.


	�	The Verizon Companies are comprised of the following entities:  Verizon Pennsylvania Inc.; Verizon North Inc.; Verizon Select Services Inc.; Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance; Verizon Global Networks, Inc.; MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services; and MCI Communications Services, Inc. d/b/a Verizon Business Services.


	�	We note that BCAP’s Answer were filed two days after the deadline for filing such responses.  Nevertheless, we shall consider its Answer in this Opinion and Order.


	� 	See Beurer Affidavit at 3.


	� 	See July 11, 2007 Order.


	�	That rule provides that “[e]xcept as otherwise prescribed by these rules, after an appeal is taken or review of a quasijudicial order is sought, the trial court or other government unit may no longer proceed further in the matter.”


	�	Tripps Park Civic Association v. Pa. PUC, 415 A.2d 967 (Pa. Cmwlth 1980).  The Commonwealth Court’s opinion in Tripps Park Civic Association v. Pennsylvania Public Utility Commission, 415 A.2d 967 (Pa. Cmwlth. 1980) is cited in support of a procedure whereby the parties settle issues on appeal and then present that settlement to the Commission in the form of a petition to rescind or amend under 66 Pa.C.S. § 703(g), with the order to be effective only upon the withdrawal of appeal.


	�	Indeed, the Tripps Park procedure has not met with success where the settlements are not unanimous.  See, e.g., Popowsky v. PUC, 805 A.2d 637 (Pa. Cmwlth. 2002) (“Emporium Water”).  In the Emporium Water case, the Commonwealth Court vacated the Commission’s Order dated June 21, 2001, and reinstated the Order of March 8, 2001, reasoning that the allowance by the Commission of an opportunity to submit comments without the opportunity to present evidence or cross-examine witnesses in dispute over a water utility’s proposed rate increase did not give the opponents meaningful opportunity to be heard as required by due process.  See also Alltel Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, No. 2789 CD 1999 (February 3, 2000) (Order of Judge McGinley denying petition to permit Commission to consider non-unanimous settlement of issues on appeal in the Global litigation).


	�	City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  See also City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).  Based on this authority, the Commission itself has recognized that “pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.”  In re: Insuring Consistent Application of 52 Pa. Code § 56.12(7) Equal Monthly Billing, Docket Number M-00051925, 2006 Pa. PUC LEXIS 92 (Order Entered November 14, 2006).


	�	Duick v. PG&W, 56 Pa. PUC 553 (1982) (quoting � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=118+Pa.+Super.+380" \o "Clicking this link retrieves the full text document in another window" \t "x" �Pennsylvania R. Co. v. Public Service Com., 179 A. 850, 854, 118 Pa. Super. 380, 389 (Pa. Super. Ct. 1935)�).


	�	See April 24, 2008 Order, Ordering ¶ 10 (emphasis added).


	�	� HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=174+Pa.+Super.+128" \o "Clicking this link retrieves the full text document in another window" \t "x" �West Penn Power Co. v. Pennsylvania Public Utility Com., 174 Pa. Super. 123, 128-129 (Pa. Super. Ct. 1953)�.


	�	Pennsylvania Public Utility Commission v. Philadelphia Gas Works, R-00006042 etc., 2001 Pa. PUC LEXIS 107 (Order entered December 6, 2001) (Philadelphia Gas Works Order).
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