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ORDER

BY THE COMMISSION:
By this order, the Commission approves the Second Amended Petition of Allegheny Power for Approval of Annual Competitive Default Service Program for 2001 (Petition).  The Petition introduces a one-year program developed by the Allegheny Power CDS Collaborative that allows for the solicitation of bids to supply a total of 20% of Allegheny Power’s hourly residential load.  CDS bidders could bid for incremental portions up to 20%.  At its sole discretion and at its financial risk for the incremental price above the shopping credit, Allegheny Power could accept qualifying bids above its shopping credit. 

Procedural History

On March 23, 2000, Allegheny Power filed a petition for Commission approval of its Competitive Default Supply Program.  Allegheny Power’s CDS program was established as part of the Joint Settlement of the Restructuring Proceeding.  Application of West Penn Power Company for Approval of its Restructuring Plan under Section 2806 of the Public Utility Code, Order entered November 19, 1998 at Docket No. R-00973981.  The petition was served on the 11 signatories to Allegheny Power’s Joint Settlement. 

On April 11, 2000, the Mid-Atlantic Power Supply Association (MAPSA) filed for an extension of time to answer Allegheny Power’s petition.  MAPSA’s petition was served on all parties to the Allegheny Power Restructuring proceeding.  On April 18, 2000, the Commission issued a Secretarial Letter extending the answer period for MAPSA to April 26, 2000.


On April 12, 2000, the Office of Consumer Advocate (OCA) and the Commission’s Office of Trial Staff (OTS) submitted answers to Allegheny Power’s petition.  On April 26, 2000, MAPSA filed its answer.


On May 5, 2000, Allegheny Power filed a reply to MAPSA, a reply to OCA and a reply to Trial Staff.

By order dated June 2, 2000, the Commission denied Allegheny Power’s Petition and directed that a collaborative to be convened modify Allegheny Power’s proposed program so that it could better attract bidders.  The Commission’s action was based on the issues raised by the parties in their answers to the petition and on the Commission’s experience with the lack of supplier interest in bidding on the PECO and GPU Energy CDS programs. The Allegheny Power CDS Collaborative (the Collaborative) was directed to complete its work by August 11, 2000. 

The Collaborative met formally on July 11, July 19 and August 4, 2000.  Participants included Allegheny Power, OCA, Office of Small Business Advocate (OSBA), OTS, WPP Industrial Intervenors, PPL Energy Plus, MAPSA, CNG Dominion, General Public Utilities and PPL Corporation
.  The meetings were chaired by Commission staff.

On August 11, 2000, Allegheny Power filed an amended petition presenting a one-year program for CDS service agreed to by the majority of the members of the Collaborative.  MAPSA filed comments in opposition to the petition on August 15, 2000.  By this petition, Allegheny Power effectively sought to amend certain provisions of the CDS Program as established in the underlying restructuring settlement.

By order entered September 11, 2000, the Commission denied Allegheny Power’s amended petition noting, inter alia, that Allegheny Power did not serve a copy of the petition on all parties to its restructuring proceeding.

After the Commission’s September 11, 2000 order, the Collaborative reconvened on September 25, 2000 after the time, date and location of the meeting and a telephone conference number for remote access was provided to all parties to the restructuring proceeding.  No additional parties appeared at the meeting or called into the telephone conference number.  The consensus of the Collaborative was to resubmit the Annual Competitive Default Service Program to the Commission, having served all parties to the restructuring notice of the proceeding and of Allegheny Power’s proposal.  

On September 28, 2000, West Penn filed its Second Amended Petition for its CDS Program.  West Penn indicates that proposal is essentially identical to the one filed with the Commission on August 11, 2000 except for the action dates for bid notice, submission and selection.  

On October 12, 2000, MAPSA filed its comments in opposition to Allegheny Power’s proposed CDS program. On October 12, 2000, OCA filed a letter in support of Allegheny Power’s CDS program.

AP CDS Program

In general, the Collaborative’s proposed program calls for bids to be solicited to supply a total of 20% of Allegheny Power’s hourly residential load.  Allegheny Power will make available historical information related to its hourly residential load curve to potential bidders.  Exhibit A
, p. 5.  CDS bidders can then bid for incremental portions up to a total of 20% of Allegheny Power’s hourly residential load.  The CDS bidder must commit to provide CDS for a term of one calendar year commencing on January 1, 2001, 12:00:01 a.m.  Exhibit A, p. 6.  

Notice of Allegheny Power’s Requests for Qualification packages are to be posted on, or before November 1, 2000 in selected national and regional newspapers and on Allegheny Power’s Internet website.  Exhibit A, p. 5.  The due date for bidders to submit qualification packages to Allegheny Power is  December 1, 2000.  Exhibit A, p. 5.

Any incremental cost for the generation supply above the shopping credit will be borne by Allegheny Power and will not be charged to ratepayers at any time.  Any revenue collected as a result of the difference between the shopping credit and a bid or bids below the shopping credit will be applied toward the recovery of Allegheny Power’s competitive transition charge.  Allegheny Power is under no obligation to accept bid(s) above the rate cap.  Exhibit A, p. 6.  

Allegheny Power, at its own discretion and its own financial risk for the increment above the shopping credit, could accept qualifying bids above the shopping credit.  Bids below the shopping credit, if any, would be awarded according to bidder qualification.  

Each bidder must be a domestic entity only and have FERC certification as either a power broker and/or an electric utility within the United States of America.  Exhibit A, p. 2.  Each bidder must warrant that it will provide Allegheny Power a letter of credit or other form of security, in form and substance acceptable to Allegheny Power, in an amount to be decided by Allegheny Power based on 2001 forward market estimates for the 60 peak price days, immediately before the issuance of the RFP.  Under no circumstances will the minimum security be less than $10,000,000 and the maximum security requirement is not to exceed $30,000,000 unless extraordinary circumstances warrant modifying these limits.  Bidders who submit incremental block bids of less than 20% will be required to provide security at a prorated level commensurate with the size of the block being bid.  Exhibit A, p. 2.  Successful CDS bidder(s) shall maintain credit enhancements for the term of the contract.  A CDS supplier must notify Allegheny Power within three business days of any changes in its credit rating.  Allegheny Power expects to monitor the financial performance of the CDS supplier and may require adjustment in its security for CDS if Allegheny Power reasonably believes that the CDS supplier will violate or has violated the security/financial criteria specified above.  Exhibit A, p. 2.

Not later than December 15, 2000, AP will determine the winning bid(s) and award the right to serve as CDS provider.  The bids will be evaluated and awarded to the qualifying bidder(s) based on economic and non-economic considerations solely at the discretion of Allegheny Power without Commission review and/or approval.  Exhibit A, p. 6.

Commencing approximately January 1, 2002, the Commission will conduct its first annual review of the CDS program as well as other aspects of the CDS process. During this and subsequent annual reviews, the Commission will accept comments from any interested party relating to the economic and practical impacts of CDS and incorporate such CDS program designs and other changes that are in the public interest.  Exhibit A, p. 7

Allegheny Power’s petition states that the proposed program is for only the first year of Allegheny Power’s CDS Program. After the success of the bidding and selection process for the 2001 year program is known, the Allegheny Power CDS Collaborative will meet to develop a consensus plan for CDS in Allegheny Power’s territory for subsequent years. 

MAPSA’S COMMENTS IN OPPOSITION

In its comments opposing the Collaborative’s proposed CDS Program, MAPSA states that the plan changes the program set forth in the West Penn settlement, but it does not change it for the better.  MAPSA contends that Allegheny Power’s proposal undermines the competitive market by artificially suppressing the shopping credit, slows the transition to retail market-based pricing and maintains incumbent utility market power.  MAPSA Comments, pp. 1-2.
MAPSA explains that, in accepting bids above the shopping credit, but not passing along the added costs to customers, Allegheny Power is offering to subsidize the CDS program so customers pay no more than the shopping credit for generation, regardless of the cost of the generation.  However, other generation suppliers who often operate on a slim margin cannot provide the same subsidization.  The effect of this subsidization is that customers are encouraged to remain with the incumbent utility, where their generation can be subsidized, rather than move to the competitive market, thereby undermining the development of a competitive market, and ensuring that Allegheny Power maintains its market power.


MAPSA asserts that changes to the settlement’s CDS program must be made because the service as outlined in the settlement cannot be provided under the existing shopping credit.  MAPSA claims that the shopping credit is too low and that there should be movement to market-based pricing.   MAPSA requests that the Commission deny Allegheny Power’s Amended Petition and establish a forum for real dialog with all stakeholders to establish how to handle the bidding of CDS in the best interest of the market and the consumer.
Resolution

After careful consideration of Allegheny Power’s petition and MAPSA’s comments, the Commission approves the CDS Program proposed by Allegheny Power and the Collaborative.  At the same time, we will direct that the Allegheny Power CDS Collaborative be expeditiously reconvened to examine all alternatives for the provision of CDS service, including market-based pricing, and to resolve all of the issues related to a full service CDS program as contemplated in the West Penn Joint Settlement. We believe that this will satisfy MAPSA’s request for a forum for discussion with the stakeholders.  Although we recognize that some aspects of the CDS program proposed by Allegheny Power and the Collaborative may not be ideal for attracting competitive bidders, we are satisfied that the proposal contains features that will allow Allegheny Power to test the market and will provide valuable information that can be used to further develop Allegheny Power’s CDS program in subsequent years.
As to the work of the Collaborative, in our June 2, 2000 order, we recognized that the numerous issues that needed to be resolved were interrelated and that amendment of Allegheny Power’s Settlement might be necessary to implement a viable CDS program.  For this reason, the Commission believed that the resolution of these issues was best left to the parties in a collaborative setting.

Also, we specifically identified the following issues for resolution by the Collaborative:

· Bid methodology  (Stranded Costs Buy-Down v. Lump Sum Bid for Energy and Capacity).

· Length of bid term (One Year v. Multiple Years).

· Level and stability of the shopping credit in regard to annual CTC/ITC reconciliation.

· Level of customer cares credits.

· Level of security required.

· The inclusion of customer cares functions.

· Procedures by which Allegheny Power customers can opt out of the CDS program.

Order entered June 2, 2000, pp. 18-19.

We stated that the above list of issues should not be considered as being all-inclusive since the resolution of one issue may affect other issues.  Order entered June 2, 2000, p. 19.

We note that these issues were not resolved by the recently adjourned Allegheny Power CDS Collaborative and we believe that they must be resolved in order to develop a full CDS program as contemplated by the West Penn Settlement.  Once again, we direct Collaborative participants to resolve these issues and any other related issues that arise as a result of its discussions.  However, we do not believe that these issues need to be necessarily resolved prior to implementing the initial year of Allegheny Power’s CDS program.

Pursuant to the direction provided above, the Allegheny Power CDS Collaborative is directed to reconvene no later than November 30, 2000 to develop a full service CDS program as contemplated by the Joint Petition for Settlement.  The Commission by Secretarial letter will provide to all interested parties notice of the date and the location of the first meeting.  Commission staff will participate to oversee the work of the collaborative, and the work of the Collaborative must be completed no later than January 30, 2001; THEREFORE,

IT IS ORDERED:

1.  That the Second Amended Petition of Allegheny Power for approval of Annual Competitive Default Service Beginning 2001 is approved, and that Allegheny Power is directed to solicit bids for twenty percent of its hourly residential load curve for the period of January 1, 2001 through December 31, 2001.

2.  That no later than November 30, 2000, the Allegheny Power CDS Collaborative will reconvene at a date and location established by Commission Secretarial letter to develop a full CDS program, including customer care services, in Allegheny Power’s service territory for subsequent years;

3.  That a copy of this order be served on all parties to the proceedings in Application of West Penn Power Company for Approval of its Restructuring Plan under Section 2806 of the Public Utility Code, Docket No. R-00973981.    

4.  That the Commission’s contact person for the Collaborative is John C. Miller, Jr., P. E., Bureau of Conservation, Economics and Energy Planning (717) 783-1546.








By the Commission,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: October 25, 2000

ORDER ENTERED: 
EXHIBIT A

Allegheny Power Rules for Competitive Default Service

9/25/2000


The purpose of this exhibit is to provide the standards for the qualification of bidders for providing the initial one-year term of Competitive Default Service (“CDS”).  Allegheny Power (AP) will reconvene the CDS collaborative later this year to develop the CDS bidding requirements consistent with the AP Restructuring Settlement for CDS bidding following the initial bid period. AP or other parties in the collaborative are under no obligation to agree to modifications to the CDS program that are inconsistent with the AP Restructuring Settlement.  The CDS program described below implements the consensus approach which was agreed to by participants in the first Allegheny Power Collaborative on Competitive Default Service.1  The CDS program for the initial term is only for electric generation supply to AP for the provision of a total of 20% of the hourly residential load curve.
I.
Qualification Standards 

A.
Each CDS bidder shall be a domestic entity only, and shall adhere to the following requirements in the submission of its bid and for the duration of CDS it provides:

1. Each CDS bidder shall provide AP a current audited financial statement with its CDS bid.

(a)
At a minimum, each CDS bidder (or its parent/affiliate) shall warrant that it will provide to AP a letter of credit or other form of security, in form and substance acceptable to AP, in an amount to be decided by AP based on 2001 forward market estimates for the 60 peak price days, immediately before the issuance of the RFP.  Under no circumstance will the minimum security requirement be less than $ 10,000,000 and the maximum security requirement shall not exceed $ 30,000,000 unless extraordinary events warrant modifying these limits.  A Bidder(s) who submits an incremental block bid of less than 20% will be required to provide security as stated above at a prorated level commensurate with the size of the block being bid

2.
The successful CDS bidder(s) shall maintain its credit enhancements for the term of the contract. In addition, the CDS supplier shall notify AP within three (3) business days of any changes to its credit rating.  AP expects to monitor the financial performance of the successful CDS bidder and may require adjustments in its security for CDS if AP reasonably believes that the CDS supplier will violate, or has violated, the security/financial criteria specified above.

3.
Each qualified CDS bidder shall have FERC certification as either a power marketer and/or an electric utility within the United States of America. 

B.
Each CDS bidder shall submit a detailed bid package to AP in order to, among other things, satisfy the minimum eligibility requirements for the CDS auction. Each CDS bid package shall include:

1.
An affirmative representation that it will accept all of the obligations of a supplier as described in the prevailing AP Supplier Tariff.

2.
A description of the CDS bidder’s proposed plan to provide the energy sources (including, but not limited to, generation) necessary to provide CDS.

3.
A description of the CDS bidder’s renewable resources and plan for ensuring that the renewable resources provisions of Section C.1.b. of the Joint Petition which requires the provision of 2% of the offered energy supply be provided from renewable energy are met.

4.
Any other information that the CDS bidder believes is relevant to the determination of its suitability for providing CDS service.

5.
A description of any and all indictments or pending litigation by any federal, state or local jurisdiction relating to the CDS bidder.

6.
A list of all criminal convictions within the last five years relating to the CDS bidder.

7.
 A list of all civil penalties, judgments, consent decrees and other sanctions within the last five years, as a result of any violation of any law, rule, regulation or ordinance in connection with its business activities relating to CDS bidder.

8.
A list of all actions occurring within the last five years which have resulted in revocations or suspension of any permit or authority to do business in any jurisdiction relating to CDS bidder.

9.
A list of all actions within the last five years that have resulted in the barring from public bidding related to CDS bidder.

10.
A list of all bankruptcy and other similar proceedings within the last five years related to CDS bidder.

11.
Financial statements properly presenting the CDS bidder's current financial condition.  At a minimum, income and balance sheets prepared not more than three months prior to the bid should be included. If the CDS bidder is newly formed, the same should be submitted for parent and if necessary grandparent. Partnerships should submit the same information for all participants.

12.
A detailed description of any situation in which the CDS bidder or any guarantor (either alone or as part of a joint venture), or a subsidiary of the CDS bidder or any guarantor, defaulted or was deemed to be in noncompliance of its contractual obligations to sell, purchase or deliver energy, explaining the situation, its outcome and all other relevant facts associated with the event described. The name, title and telephone number of the principal manager of the customer/client who asserted the event of default or noncompliance must also be listed.

13.
A description of any instances in the last two (2) years in which any domestic affiliate or related entity of the CDS bidder has experienced any event listed in subparagraphs 5-10, and 12 above associated with the sale, purchase or delivery of energy.

14.
The successful bidder shall be under a continuing obligation to provide to Allegheny Power updates of the preceding information in the event of material changes in the information.

15. 
Each CDS bidder shall provide to AP a written warranty stating that all information provided to AP in connection with the CDS auction is complete, true, timely and accurate.

II. Selection of CDS Providers


A.
Notice of AP’s request for bids will be posted in selected national and regional newspapers and on the AP Internet Website.  The notices of the CDS auction will be posted on or before November 1, 2000.
B. AP will make available historical information related to its hourly residential load curve. All qualified CDS bidders receiving the data shall provide affidavits that any information provided by AP for the purposes of preparing its CDS bid shall be used for that purpose only. 

C. The due date for submission of CDS bids is December 1, 2000.


D.
The CDS bids shall be governed by the following rules:

1.  Size, term and frequency of CDS Bids


AP shall competitively bid a maximum of 20% of its total residential hourly load curve over the applicable bid period in separate bids as described more fully below. Bids will be restricted to blocks of 5%, 10%, 15% or 20% of AP’s residential hourly load curve.  The CDS auction requires each CDS bidder to provide CDS  for a term of one year. The term of the bid must cover a calendar year starting on January 1, 2001 12:00:01 a.m. 

2.  CDS Auction Winners

The exclusive method for bidding CDS shall be at a fixed rate that AP may allow, at AP’s sole discretion, to exceed the Company’s residential shopping credit. The applicable shopping credit for energy is set forth in the Joint Petition as may be modified through the CTC reconciliation process. AP will also make every effort to provide an updated firm shopping credit by the time of the release of the RFP. Any incremental cost above the shopping credit will be borne by AP and not charged to rate payers at anytime. Any revenue collected as a result of the difference between the shopping credit and a bid(s) below the shopping credit will be applied toward the recovery of AP’s CTC. AP is under no obligation to accept bid(s) above the rate cap.
 If competing bids in blocks of less than 20% are received, AP will award blocks of CDS first based in order of magnitude below the shopping credit, second to bids equal to the shopping credit and third in order of least magnitude above the shopping credit. In the instance where two identical bids are received the tie will be broken based on non-economic considerations. In the event that non-economic considerations do not clearly differentiate the bids, the tie will be broken based on the earliest date of receipt of the bidding package as controlled by AP. This process will continue until the total of 20% of the hourly residential load curve has been bid. If in the order of this process the block bid with the next successful price bid exceeds the available percentage of load that bidder will be invited to amend their bid block to equal the remaining percentage. 


Not later than December 15, 2000, AP will determine the winning bid(s) and award the right to serve as CDS provider. The bids will be evaluated and awarded to the qualifying bidder(s) based on economic and non-economic considerations solely at the discretion of AP without Commission review and/or approval. 

3.  PUC Review




Commencing approximately January 1, 2002, the Commission shall conduct its first annual review of the CDS program as well as other aspects of the CDS process.  During this and subsequent annual reviews, the Commission shall accept comments from any interested party relating to the economic and practical impacts of CDS and incorporate such CDS program designs and other changes that are in the public interest.

III. Terms and Conditions of CDS Service 

A.
Qualified bidders agree to, but are not limited to, the following conditions;


1.
Signed or agreed to sign and abide by the terms and conditions as set forth in Allegheny Power’s Retail Supplier Tariff. Specific Tariff conditions include requirements associated with load scheduling and reconciliation of imbalances. 


2.
Signed or agreed to sign and abide by the terms and conditions as set forth in Allegheny Power’s Open Access Transmission Tariff (OATT) as filed and may be modified from time to time by the Federal Energy Regulatory Commission.



3.
The CDS provider shall abide by all applicable laws, regulations, and requirements during the period of their bid.


4.
The CDS provider shall accept the daily load pre-schedule as provided by Allegheny Power and submit a daily schedule to meet that load as prescribed by Allegheny Power’s Retail Supplier Tariff.


5.
The CDS provider shall be subject to all competitive safeguards, code of conduct regulations etc. contained in the Joint Petition as may be revised by the Commission


6.
The CDS provider shall be subject to the terms and conditions of the AP Supplier Tariff as if an EGS under the Supplier Services Tariff, except that the bidder need not be a licensed EGS


7.
The liability provisions contained in the West Penn Power Company Electric Generation Supplier Services Tariff, as filed with the Commission, shall govern the liability of a CDS bidder providing electric generation. Allegheny Power will provide ancillary transmission services. Losses will be compensated for in the calculation of daily load forecast consistent with the AP Supplier Tariff.
� PPL Electric Utilities Corporation and PPL Energy Plus LLC participated in the Collaborative for monitoring purposes only and neither support or oppose the amended CDS proposal.


� Exhibit A, which fully describes the Allegheny Power CDS Program, is attached to this order.


	1  PPL Electric Utilities Corporation and PPL Energy Plus LLC participated in the collaborative for monitoring purposes only and neither support nor oppose the amended CDS proposal.
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