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HISTORY OF THE PROCEEDINGS



This proceeding was initiated by ordering paragraph 16 of the Commission's order in Re: Structural Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, Docket No. M-00001353 (entered April 11, 2001).  Therein, the Commission directed:

16.
That a proceeding shall be convened to determine whether any further adjustment of performance measures penalties may be necessary.  The purpose of the performance metrics penalties is to ensure performance by Verizon.  Accordingly, this proceeding shall also consider what level of penalties is necessary to achieve this goal.  Among those metrics addressed shall be order flow through, Billing Completion Notices (BCN), and under development (UD) metrics.  The proceeding shall result in a report and recommendation to the Commission for decision, no later than September 30, 2001.



The scope of the proceeding, however, was modified by the Secretarial Letter issued June 6, 2001 in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435 ("271 Report"):

[I]n the further proceeding called for in ordering paragraph 16 of our Functional/Structural Separations Order, there will be a rebuttable presumption that the features of the NY remedies plan should be made applicable and tailored to Pennsylvania. Given that the participants in this proceeding have agreed to adopt the New York metrics, we anticipate that this further proceeding will address whether to conform the Pennsylvania metrics to New York metrics, as proposed by Verizon, and well as an appropriate transition to such metrics.

271 report at 267.




Notices of Intervention were filed by the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).  The Office of Trial Staff participated pursuant to statute.  Before the prehearing conference held on July 6, 2001, petitions to intervene were filed by CTSI, Inc., AT&T Communications of Pennsylvania, Inc., XO Pennsylvania, Inc., Yipes Transmission, Inc. MCI WorldCom Communications, and Covad Communications Company.  There were no objections to these petitions at the prehearing conference, and they were granted on the record at the conference on June 18, 2001.



A prehearing conference was held on July 6, 2001, at which a litigation schedule was adopted.  Also, after the conference, parties were separated into active and inactive parties' groups to make the service list manageable.



On July 6, 2001, Network Access Solutions Corporation filed a petition to intervene in this proceeding pursuant to 52 Pa. Code '5.72.  On July 23, 2001, Metropolitan Telecommunications (MeTel) filed a petition to intervene.  By order dated July 27, 2001, I denied both petitions without prejudice because neither had been accompanied by a certificate of service as required by 52 Pa. Code §§1.54 and 5.75(a).

By memo dated August 1, 2001, the Secretary's Bureau informed me that MeTel's petition had been accompanied by a certificate of service, but that it had not been sent to me with the petition itself.  As there was no objection lodged against this petition, I granted it at the hearing held on August 14, 2001.



On July 13, 2001, Cavalier Telephone Mid-Atlantic, LLC filed a petition to intervene accompanied by a certificate of service.  As there was no objection lodged against this petition, I granted it at the hearing held on August 14, 2001.  



The procedural schedule adopted at the prehearing conference authorized the following filings:

July 16, 2001

Verizon files red-line version of New 



York Metrics applicable to Pennsylvania 



and all parties file any other metrics 



proposals

July 25, 2001

All parties file any Performance 




Assurance Plan ("PAP") proposals

August 6, 2001
All parties file comments regarding all 



proposals



On July 16, Verizon filed its red-line version of New York Guidelines applicable to Pennsylvania.  Verizon's filing also included a summary of recent consensus metrics in New York, and some proposed additional metrics.  Also on July 16, CTSI, XO, the OCA, the OTS and the OSBA filed a joint proposal setting forth metrics applicable to directory listings.  MCI filed certain comments and proposals pertinent to the metrics.



On July 25, Verizon filed two PAP proposals.  One was a modified version of the New York PAP (the NY/PA PAP) and the second was an entirely new PAP (the New PA PAP).  Neither PAP was accompanied by any explanation or comments.  Also on July 25, MCI and MeTel filed comments regarding the PAP.  XO and Yipes filed joint comments regarding the PAP.  AT&T filed comments and a red-lined version of the New York PAP, modified for Pennsylvania.  CTSI, XO, and the OSBA filed proposals for the PAP relative to directory listing metrics.



On August 1, 2001, MCI filed a letter complaining that Verizon, by not including with its PAP proposals explanatory comments, violated the schedule established in the prehearing conference, and prejudiced MCI's ability to respond to those proposals.  MCI requested an opportunity to submit reply comments on August 13, the day before the opening day of the hearings.  On August 3, Verizon filed a letter in response to MCI's letter, generally taking issue with MCI's claims.



On August 6, Verizon filed comments, including comments explaining its July 25 PAP proposals.  Also, AT&T, Covad, CTSI, OSBA, XO and Yipes filed comments.  OTS and OSBA joined in the comments of CTSI in regard to certain issues.



On August 13, 2001, AT&T filed a motion for partial summary judgment, or to strike those portions of Verizon's August 6 comments that were offered in support of its PAP proposals.  The gist of the motion is that Verizon should have filed the comments in support of its PAP proposals with those proposals on July 25, rather than waiting until August 6.



On August 14, 2001, the hearing was held.  At the outset, I informed the parties that I would not grant AT&T's motion for partial summary judgment, or to strike those portions of Verizon's August 6 comments that were offered in support of its PAP proposals.  However, I did permit MCI to submit oral rejoinder testimony to those portions of Verizon's August 6 comments that were offered in support of its PAP proposals.  I will comment further on this issue in the Discussion portion of this decision.



The hearing resulted in a transcript of 142 pages.  Seven witnesses testified. Fifteen exhibits were admitted into the record.  These were the various parties' metrics and PAP proposals and comments.  After the hearing, Covad's comments were admitted as a late-filed exhibit.



On September 4, 2001, briefs were filed by Verizon, AT&T, MCI, CTSI, the OTS, the OCA, and the OSBA. Also on that day, XO and Yipes filed a joint brief, and Covad filed a letter brief.  Considering the deadline for a recommended decision in this case, and the extent to which these issues have been aired in the recent past, I did not allow the filing of reply briefs.

DISCUSSION


I. Evidentiary/Procedural Issues.


There are a few evidentiary or procedural issues that should be discussed.  The first such issue concerns Verizon's filing on July 25 two PAP proposals without any accompanying explanation or comment.  As mentioned previously, Verizon filed its explanatory comments concerning these filings on August 6.  Verizon's behavior resulted in an exchange of letters with MCI and a motion from AT&T.  Verizon has argued that its behavior was justified by my Second Prehearing Order:

In its Second Prehearing Order, the ALJ stated that on July 25, 2001 “all” parties were to file “any” PAP “proposals.”  Second Prehearing Order at 1.  The Second Prehearing Order did not direct parties to file supporting “argument or explanation” on that day.  To the contrary, not only was there no such direction, but the Second Prehearing Order expressly states that “comments” on “all proposals” are to be filed on August 6, 2001 and that “briefs” should be filed on September 4, 2001.  Id. (emphasis added).  Of course, “argument and explanation,” which MCI claims should have accompanied Verizon PA’s proposals, are the sum and substance of comments and briefs.

Verizon Letter of  August 3, 2001.  Verizon's letter overlooks the fact that my Second Prehearing Order was a summary of the scheduling discussion that occurred at the prehearing conference.  There, the following exchange took place:

JUDGE SCHNIERLE:
By Monday, the 16th.  And how about for the PAP?  When do you think you'll have that?

MS. CONOVER
:
Well, I would imagine that when anybody presents their -- as I understand it, you're contemplating a situation where parties would submit comments with their position?

JUDGE SCHNIERLE:  Yes.  Or an alternative position with

-- I'm thinking of doing it similar to the arbitrations, where each side puts their position on, and I'll hear testimony from both sides in support of that position.  .  .  .

MS: CONOVER:  But just to clarify, my question was , I thought there was going to be a date when anyone who had a proposal would put that in.

JUDEG SCHNNIERLE:  Right.

MS. CONOVER:  And that is when we would be putting on our proposal, and then X number of weeks later, parties would be commenting on that proposal.  So other parties may also have something different than the New York PAP that they would want to put on.

(Tr. 15-16).

JUDGE SCHNIERLE:  July 16 for any proposals for metrics, including the redlining version of the New York metric; July 30 for any remedies or PAP proposals; and August 6 for any responses to anything, any of the above. . . .

JUDGE SCHNIERLE:  All right.  Well, in that case it will still be August 6 for the responses.  So July 16 then for any metrics proposals, July 25 for any PAP proposals, and August 6 for comments in response to anything anybody else has filed.  

(Tr. 19-20).

In light of the foregoing discussions, I do not believe that Verizon's interpretation of the Second Prehearing Order is defensible.  I also note that no other party adopted the interpretation that Verizon did.  Nevertheless, as I noted at the hearing, Verizon's failure to provide explanatory comments with its PAP filing did not appear to preclude the parties from analyzing the filing.  For that reason, I declined to grant AT&T's motion for partial summary judgement or to strike.  (Tr. 38).  I did, however, permit MCI to offer oral rejoinder testimony to Verizon's August 6 comments in support of its earlier PAP filing.  (Tr. 119-123).  Notwithstanding my ruling, I reiterate that Verizon's filing of its PAP proposals without supporting commentary was not what I was expecting when I issued my Second Prehearing Order.



I have discussed the foregoing at some length because in its brief, Verizon also circumvented a ruling that I made during the hearing.  Near the close of the hearing, Verizon's counsel made the following request:

MS. CONOVER:  Your Honor, I have one other sort of administrative matter to raise.

JUDGE SCHNIERLE:  Go ahead.

MS. CONOVER:  This morning Ms. Canny had referenced a New Jersey staff report that related to the plan that we had filed in New Jersey.  It is a publicly available document.  We will likely be referencing it in our brief, and we would be happy to give anybody a URL or a copy of it, but just in terms of administrative notice, I wanted to make that statement for the record.

MR. BARBER
:  It's a staff report Your Honor.  It's not a Commission order.

MS. CONOVER:  Right.  I agree.

MR. BARBER:  It has been laying dormant for about a year, as I understand it.

MS. CONOVER:  But it is a staff report that is an official staff document, and I agree; it has not been adopted by the Commission and certainly they can make arguments to that effect, but it is nonetheless a publicly available document that we would like to refer to in our brief.

JUDGE SCHNIERLE:  What is the report on again?

MR. BARBER:  It was a New Jersey staff report on a remedies proposal, Your Honor, a proposed PAP, and it was my understanding the way the Jersey proceedings were on it, it's tantamount to one party's piece of testimony in that particular case.

MS. CONOVER:  No.  This is the--

MR. PETERSEN
:  Staff proposal.

MS. CONOVER:  I'll show you a copy of it.  Also, it's available on their Website.

MS. PAINTER
:  It has been pointed out to me that they took comments on that proposal.  That was not the staff proposal after receiving all of the comments.

MS. CONOVER:  I think all of these matters are legitimately going to the weight of it, but I nonetheless think it is an official document and it's something we'd like to refer to in our brief, and we can certainly tell people where it can be located.  It is obvious that these parties are familiar with this document.

JUDGE SCHNIERLE:  Well. Frankly, the problem I have is, you know, as I understand the point of a brief is the brief is to add legal argument to the factual record that is developed in the case.  The staff report doesn't constitute legal support for anything.  If it were a New Jersey Commission order, I could see that you might be able to argue that, even though it's not binding on the Commission, we should look at it from the perspective of that's what the New Jersey Commission did, 

But to my way of thinking, a staff report that has not been adopted might be factual support for your position but not legal support; and if it's factual support, it should have been offered here where people had a chance to respond and rebut it on a factual basis, not in the context of legal argument.

I'm not going to allow it in the brief.

MS. CONOVER:  Would I be able to move it into the record as an exhibit?  This is certainly something everyone is familiar with.

MR. BARBER:  This was the whole point about the comment period.  This is something--

JUDGE SCHNIERLE:  No.  We're not going down that road, not at this point in the game. . . .

(Tr. 137-139).

Notwithstanding the foregoing exchange, Verizon's brief contains the following:

The new Pa PAP is structured similarly to the PAP adopted by the Texas Commission -- and endorsed by the FCC in connection with the Texas 271 proceedings, and is substantially the same as the PAP that has been recommended by the New Jersey Board staff for adoption in New Jersey.17
___________________________________


7 Tr. at 57.

(Verizon Brief at 19).  The transcript reference is to the following testimony of Verizon witness Julie Canny concerning Verizon's New PA PAP proposal:

. . . this proposal actually is very similar to the one that the New Jersey staff has recommended but not ruled on.

(This statement was part of an answer to a question asked on cross-examination.  Upon review of the transcript, the statement was non-responsive to the question asked.)  Thus, despite my ruling that the New Jersey staff proposal was not to be used in the brief, Verizon used it by referencing the testimony of its witness.
  While the testimony of the witness remains in the record because no motion to strike was made at the time, it should have been clear to Verizon's counsel that reliance on the New Jersey staff report in its brief had been forbidden.  



Frankly, the gamesmanship represented by Verizon's late filing of its comments in support of its PAP proposals and by its reference to the New Jersey staff report in its brief is counterproductive.  First, such behavior reflects poorly on the credibility of the party engaging in it.  Second, if any party to a Commission proceeding tries to exploit every legal, oratorical or written nuance in the case, the likely result will be much more protracted litigation as every party must respond in kind.  Third, it certainly must be regarded as an impediment to settling cases when one party routinely tries to take shrewd advantage of every ambiguity or nuance to further its own position.



Lastly, CTSI attached to its brief filings in a case that were made after the close of the record in this one.  Since those filings were not part of the record, attachment to the brief is improper and of no legal consequence.  Accordingly, I have not taken them into account in this recommended decision



II.  The New York Guidelines.


During the en banc hearings held in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435, several of the parties agreed in principle to adopt the New York Guidelines.   (271 Report at 258).  Pursuant to that agreement, Verizon submitted with a cover letter the following:  (1) a copy of Verizon’s red-line version of the New York Carrier-to-Carrier Guidelines, Performance Standards and Reports (“NY/PA Guidelines”) (Exhibit “A”); (2) a summary of recent consensus items in New York  (Exhibit “B”); (3) Verizon PA’s proposed additional measurements (Exhibit “C”).  The first of these items is the subject of this portion of the discussion.



Verizon's proposed NY/PA Guidelines are intended to be a faithful translation of the New York Guidelines to Pennsylvania "adapted for Pennsylvania-specific modifications such as different holiday schedules, differences in OSS availability and system update schedules, different Contact Center schedules, and differences in geography."   No party has objected to the adoption of Verizon's proposed NY/PA Guidelines in lieu of the current Pennsylvania Carrier-to-Carrier Guidelines.  Moreover, similar proposals to adopt the New York Guidelines and subsequent changes are under consideration in Virginia, Maryland, Washington D.C., New Hampshire , Vermont and Rhode Island.  The New York Guidelines are adopted and in use in Massachusetts and Connecticut.  Accordingly, I recommend their adoption.  



I am convinced that adoption of the New York Guidelines is in the public interest for the simple reason that uniformity of metrics across Verizon's service territory is beneficial to all concerned.  Verizon and the CLECs each should have to expend less effort monitoring metrics if the metrics are as uniform as possible across all jurisdictions. PUC staffs, including our Commission's, will benefit because the exchange of information and expertise among various jurisdictions will be facilitated if all are using the same, or largely the same, set of measurements.  Metrics uniformity will also permit state-to-state performance differences to be more easily detected.



MCI raised two issues that should be discussed here.  MCI argues that Verizon should be required to report on these metrics consistently with its reporting on the New York Guidelines in New York.  In particular, Verizon must use the same data inclusions and exclusions in Pennsylvania as it does in New York.  (MCI Ex. 1 at 3).  I certainly agree with MCI's argument.  The major reason to adopt the NY/PA Guidelines is to take advantage of the efficiencies that would flow from uniformity.  That advantage would be lost if Verizon were to calculate the metrics differently in Pennsylvania than in New York.  Accordingly, the recommended order will contain language clarifying this point.



MCI appears to imply that the NY/PA Guidelines should not be in lieu of the current Pennsylvania metrics, but in addition to them.  (MCI Ex. 1 at 3).  With this argument I disagree.  Again the major advantage associated with adoption of the NY/PA Guidelines is uniformity among jurisdictions.  That advantage would be lost if we were to add the NY/PA Guidelines to the existing metrics, rather than substituting the NY/PA Metrics for the present ones.  Moreover, many of the NY/PA Guidelines are identical to metrics in the current set.  It would make no sense to simply add the NY/PA Guidelines to the present set wholesale.  Accordingly, I do not recommend retention of any of the current metrics.



The balance of the metrics issues must begin with Verizon's proposal for handling changes to the metrics on a going forward basis.



III.
Changes to the Metrics.



Part of Verizon's proposal is to govern future changes to the metrics
 in Pennsylvania as follows:

Future changes adopted by agreement by all parties (including Verizon) in the New York Carrier Working Group collaboratives ("consensus changes"), and adopted by the NY PSC, would be automatically adopted in Pennsylvania.  The Carrier Working Group is a collaborative process, operating under the auspices of the New York PSC staff, to consider new metrics and modifications to existing metrics.  Any CLEC may participate, and the Carrier Working Group is thus able to draw upon a wealth of subject matter and technical expertise in reaching resolution on metrics issues.  Other changes that are adopted by the New York PSC as part of the metrics collaborative that are not consensus metrics ("nonconsensus changes") would not be adopted automatically, but there would be a "strong presumption" for their adoption and the party opposing adoption would have the burden of showing why the changes are not appropriate.   Similarly, any party that seeks to have the Commission adopt a new metric that has not been adopted as part of the NY Guidelines would have the burden of demonstrating that such metric should be adopted in Pennsylvania; but there would be a strong presumption that such metric should not be adopted in Pennsylvania. 

(Verizon Ex. 3 at 5).  This proposal was also largely unopposed with one very limited exception.  Some of the other parties that proposed additional metrics here argue that this procedure should not apply in this proceeding.  That is, their additional metrics proposals should not be subject to the presumption against their adoption.  (E.g., XO/Yipes Brief at 11-14).  In its brief Verizon argues that the additional metrics proposed by the other parties should not be adopted on grounds separate and apart from its proposal for handling future metrics changes.  Thus, Verizon need not, and did not, address the argument raised by the other parties such as XO and Yipes.



I recommend without hesitation adoption of Verizon's proposal, with one modification, for handling metrics changes on a going forward basis.  Verizon's proposal does not explicitly require all proposals for new or changed metrics to be first submitted to the Carrier Working Group (CWG) in New York.  Failure to first submit a proposal there would merely mean that the proponent would bear the burden of rebutting the presumption against adoption of the proposal.   It is my opinion that the change process should require that all proposed metrics changes first be submitted to the CWG.  Such a procedure might preclude the need for Commission proceedings in many instances, and it would allow the telephone companies to at least attempt to filter and refine controversial metrics proposals.  This could also reduce the Commission's workload by forcing the proponent of a controversial proposal to present a narrowly focused, well-prepared proposal.  Of course, this requirement should not be imposed on the metrics proposals in this case because no notice has been given of this requirement.  Accordingly, I recommend, for future metrics changes, adoption of Verizon's proposal, with the additional requirement that all proposals for metrics changes be submitted to the CWG in New York.  If the CWG fails to address the submittal within a reasonable period of time, the proponent should then be permitted to petition the Commission directly to adopt the metric change.  I would set such a period of time as nine months.  That should be sufficient time for the CWG to either adopt or reject the proposed metric change.



The foregoing recommendation still leaves the problem of how to decide whether to recommend adoption of the additional metrics proposed by the other parties in this case.



IV.
Additional Metrics Proposed In This Proceeding. 


A problem that applies to all of the additional metrics proposed in this case is that there are no Commission imposed standards by which to decide whether a particular metric should be added to the new Guidelines.
  In the past, the Commission has adopted a set of Pennsylvania specific Carrier-to-Carrier Guidelines, which were later modified by a series of related orders.
  Under the regime dictated by the direction in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435, that entire scheme will be supplanted by adoption of the New York Guidelines.  Whatever guidance might be available in the prior decisions is of considerably less significance now.



As previously discussed, perhaps the most important reason for adopting the New York Guidelines is to achieve, to the greatest extent possible, uniformity of metrics across all of Verizon's jurisdictions.  In my view, that consideration points the way to a standard to be applied, both here, and in the future, in deciding whether any particular metrics changes should be applied to the Pennsylvania metrics set.  If uniformity across jurisdictions is the key objective, then proposals that would deviate from such uniformity should be based on some difference between the telephone business in Pennsylvania and the telephone business in New York.  If a party wants to defeat adoption of a metric change adopted by the New York Commission, or if a party wishes to advocate adoption of a metric change not adopted in New York, that party should be required to prove that the telephone business in Pennsylvania is different from the business in New York in a significant feature such that departure from the New York metric set is justified.  Such a difference might involve the telephone network itself, the Operational Support Systems (OSS), the presence of a major problem in Pennsylvania that does not exist in New York, or a host of other factors that simply cannot be predicted in advance of a particular factual situation.  On the contrary, it should not be sufficient to argue that Pennsylvania should depart from the New York result simply because a party believes that New York "did not get it right" or "there is a better way to do it."  That path has no end, and would lead eventually to a patchwork quilt of Pennsylvania specific metrics changes superimposed on what started out as a sensible attempt at uniformity. 



Accordingly, I will review the balance of the proposed additional metrics here by considering whether they have been adopted in New York, and if they have not, whether the proponent has established that we should depart from the New York Guidelines for a reason that is related to a difference between the telephone business in New York and in Pennsylvania.



A.
Consensus Changes in New York that Have Not Yet Been Adopted 



by the New York Commission. 


Verizon submitted as Exhibit B to its metrics proposal a list of metrics changes that had been approved as consensus items by the CWG but had not been approved as yet by the New York Commission.  Although no party specifically objected to these, they do not yet meet the standard established for adoption: namely:

Future changes adopted by agreement by all parties (including Verizon) in the New York Carrier Working Group collaboratives ("consensus changes"), and adopted by the NY PSC, would be automatically adopted in Pennsylvania.   (Emphasis added.)

(Verizon Ex. 3 at 5.)  Premature adoption of these standards could create unintended differences with the New York Guidelines if the New York Commission does not ultimately adopt them in the same form.  Obviously, once they are adopted in New York, they should be adopted here.



B.
Additional Metrics Proposed by Verizon.


Verizon proposed three additional metrics.  These are contained in Exhibit C of its July 16, 2001 filing.  Two of these metrics – PO-9 (Timeliness of Trouble Ticket Resolution) and OR-4 (Timeliness of Completion Notification) – are measurements that are being reported in New York, but are included in the New York PAP instead of the New York Guidelines.  Verizon PA proposes that these measurements be included in the Pennsylvania Guidelines.  The third proposed measurement, OR-6, is an addition to an existing New York metric intended to measure directory listing service order errors.



No party objects to the adoption of PO-9 and OR-4.  In fact, MCI supports the adoption of PO-9.  (MCI Brief at 3).  Since they are part of the New York guidelines, albeit contained in the PAP rather than in the New York Guidelines themselves, I recommend their adoption.  



The last of these metrics, OR-4 is somewhat different.  It deals with directory listing errors.  It apparently has no counterpart in the present New York Guidelines.  Although no party appears to oppose it, several complain that it does not go far enough in dealing with the directory listing problems.  Because several other parties have proposed other directory listing and white pages metrics, all will be discussed in the next section of this decision.



C.
Directory Listing/White Page Metrics.


Verizon has proposed some additions to OR-6 as a directory listing metric.  CTSI, XO, the OCA, the OTS, and the OSBA also presented a proposal for three directory listing/white page accuracy metrics.  (CTSI Ex. 1).  Apparently the parties were motivated to propose these metrics by the following language in the Commission's report to the FCC in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435:

. . . Verizon PA offers to work with interested parties in the forthcoming metrics and remedies proceeding to develop an appropriate metric, within the present OR-6 Order Accuracy metric, to measure the accuracy of CLEC directory listing information which would involve a daily sampling of manually processed “loop/LNP” and “LNP only” LSRs and DSRs.   (Footnote omitted).

271 Report, at 196.  The Commission further stated,

While the record suggests the merit of having a directory listing accuracy metric, we do not presently believe that establishment of such a metric is required as a pre-condition for attaining compliance with Checklist item 8.

Id. at 209.  At least one party cites the above as support for the need for a directory listing metric.  (OSBA Ex,. 1).  Other parties cite to the record in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435.  (XO/Yipes Brief at 16, n. 42 and n. 43).  



I do not view the Commission's comments in the 271 Report as establishing a need for directory listing/white page metrics.  First, the proceeding that led to the 271 Report was not considered an adjudication.  Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435, Procedural Order adopted November 29, 2000 at 3).  Because of that view, the Commission's normal procedural rules were not followed in that proceeding.  (Id. at 8-12).  For those reasons, I am doubtful that the Commission's comments there may be viewed as a binding precedent.  Similarly, because the normal procedural rules were not followed there, including the rule against ex parte communications, (Id. at 11) reliance on the record there to support a ruling in this, a contested, on-the-record proceeding, may be problematic.  



Moreover, even if I were to rely on that record, it is not clear that it would support adoption of a directory listing/white pages metric or metrics here.  While there are no doubt errors in the directory listings and in the white pages, the Commission itself, based on the information submitted to it in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435, observed:

It is undisputed that Verizon PA is responsible for a certain number of errors in CLEC customer listings. The question is whether the problem is significant enough to warrant a finding of non-compliance. There is no metric measuring the comparative accuracy of directory listings for CLEC and Verizon PA retail customers. However, the competitors concede that they themselves do not assess the underlying accuracies of the listing that they submit to Verizon PA. Rather the CLECs, like Verizon PA rely on their end-user customers to notify them of errors. Using this criteria we must conclude the magnitude of the problem is small.  (Emphasis added.)

(271 Report at 208).  This certainly does not establish that there is a sufficiently serious problem with directory listings or white pages in Pennsylvania that does not exist in New York so as to justify the need for one or more Pennsylvania specific metrics.



The record in this proceeding also contains no evidence to establish that there is a sufficiently serious problem with directory listings or white pages in Pennsylvania that does not exist in New York so as to justify the need for one or more Pennsylvania specific metrics.  



For these reasons, I do not recommend the adoption of any directory listing or white page metrics at this time.  If the parties wish to pursue such metrics, they should propose them to the CWG in New York.  If that effort proves unsuccessful, they should petition the Commission and attempt to show that a problem exists in Pennsylvania that does not exist in New York so as to justify a Pennsylvania specific metric.



D.
Additional Metrics Proposed by MCI.



MCI proposed three new metrics.  One, PO-9 (Timeliness of Trouble Ticket Resolution) has also been proposed by Verizon, and is not opposed by any party.  I previously recommended its adoption.  MCI also proposed that a new billing metric be added, as well as additional trunking metrics.



The billing metric is intended to measure the percent of billing errors corrected within a given number of days.   The trunking metrics involve changes to two existing metrics: PR-4 (Missed Appointments) and NP-7 (Timeliness of Response to Request to order BA to CLEC Trunks).
    (MCI Ex. 1 at 2-3).  Verizon argues that the Commission should not adopt these because they are under discussion in the CWG.   (Verizon Brief at 15).  MCI argues that they should be adopted now because they are critical to local competition.  (MCI Brief at 16).



On this issue, I agree with Verizon.   There is no evidence in the record of this case that there are problems in Pennsylvania, that do not exist in New York, so as to justify the immediate adoption of Pennsylvania specific metrics.  While I am cognizant of the fact that there were numerous billing problems identified during the proceedings in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435, and that many appeared to be Pennsylvania specific, there is no evidence in this proceeding to show how MCI's proposed billing metric would tend to correct any Pennsylvania specific problems.



E.
Additional Metrics Proposed by Yipes.


Yipes proposed several metrics concerning dark fiber. (Yipes Ex. 1).  Verizon argues that these should be rejected or referred to the CWG, because they are unnecessary, are not part of the New York Guidelines, and have not even been submitted to the CWG.  Verizon also argues that there is minimal activity with dark fiber and hence little to measure.  (Verizon Brief at 16-17).  While I do not accept as valid some of Verizon's arguments, I do agree that the Commission should not adopt these dark fiber metrics because they have not been even proposed in New York, and Yipes has made no showing that there is a need for them in Pennsylvania notwithstanding the absence of any comparable metrics in New York.  Accordingly, I do not recommend adoption of Yipes' dark fiber metrics.



V.
Timing of the NY/PA Guidelines. 




During the hearing, I asked Verizon's witness how soon Verizon would be able to produce the NY/PA Guidelines after the Commission ordered it.  The response was that the metrics would have to be put through the change control process, which can take 30 to 90 days.  (Tr. 68-70).   MCI argues that Verizon should begin reporting the new metrics within 15 days of the Commission's order.  (MCI Ex. 1 at 3).  Since Verizon must follow its change control process, 15 days seems very unrealistic, at best.  Accordingly, I recommend that the Commission require Verizon to begin reporting the NY/PA Guidelines, in lieu of the present Pennsylvania metrics, within 90 days after the entry date of the Commission's order in this case.



VI.
Performance Assurance Plans.


Another result of the 271 Report is that there is in this proceeding a rebuttable presumption that the features of the NY remedies plan should be made applicable and tailored to Pennsylvania. 



Verizon submitted two PAP proposals: one is based on the NY PAP (Verizon refers to this as the "NY(pa) PAP"), and one is entirely different from either the present PA PAP or the NY PAP (Verizon calls this the "New PA PAP").  The modifications proposed by Verizon to the NY PAP go beyond those needed to simply scale the PAP for Pennsylvania.  (Verizon Ex. 2).  The New PA PAP is the one that Verizon most prefers.  (Verizon Brief at 17, 29).   AT&T submitted a red-lined version of the Massachusetts PAP revised only to scale the PAP for Pennsylvania.   The Massachusetts PAP, like the Connecticut PAP, was patterned after the New York PAP.  (AT&T Ex. 1).  AT&T advocates adoption of the NY PAP modified only to scale the PAP to the Pennsylvania market.  (AT&T Brief at 10).  MCI has proposed adopting the NY PAP, but with modifications beyond those needed to scale the PAP for Pennsylvania. MCI also proposes that penalties be added for unreported metrics, and for failure to follow change control procedures.  MCI also argues that Verizon should be required to submit penalty payments in the form of checks rather than bill credits.  (MCI Ex. 2).  CTSI, XO, and the OSBA submitted a proposal for remedies pertinent to the directory listing/white pages metrics advocated by those parties among others.  Some of the proposed remedies were typical PAP penalty payments, others were additional remedies such as indemnification of the CLEC against law suits by customers, and specific steps that would be required of Verizon to correct erroneous directory entries.  (CTSI Ex. 2).



A.
New PA PAP or NY PAP.



The first issue to be decided is whether to adopt some form of the NY PAP, or Verizon's New PA PAP.  Verizon is the only party who advocates adoption of its New PA PAP.  Verizon argues in support of this proposal as follows:

First, this Commission does not expect this proceeding to be nothing more than a ratification of the New York PAP.  While the Commission established a presumption in this docket, it is a presumption in favor of certain features of the New York PAP, not in favor of wholesale adoption of the New York PAP.  As the Commission told the FCC, it expects this proceeding to “result in an improvement to our existing PAP by adoption of features from the New York remedies plan that are appropriate for Pennsylvania.”  The new PAP proposal offered by Verizon PA contains these elements, along with additional virtues not found in the New York PAP.  In addition to having the features of a remedies plan that this Commission and the FCC have indicated are necessary, Verizon PA’s new PAP proposal is more accurate than the New York PAP, since it takes into greater account the severity and duration of performance deficiencies.  It is fairer than the New York PAP, since it better adjusts for statistical anomalies that can distort performance results, and provides remedies payments to those parties that are actually impacted by performance deficiencies, instead of just rewarding the largest CLECs for their size.  And it is far easier to administer than the New York PAP.  Indeed, no party – not even MCI – has argued that the New York PAP is simple to administer. (Footnotes omitted).

(Verizon Brief at 3-4).  Curiously, although Verizon claims that its plan has "features" of the NY PAP, it also goes to great lengths to argue that its New PA PAP is better than the NY PAP because it is not the same as the NY PAP.  (See, e.g., Verizon Ex. 3 at 11-15).   



AT&T argues that Verizon's presentation has failed to rebut the presumption in favor of a New York style PAP:

It was only in its “reply” comments, filed on August 6, that even Verizon attempted to justify its primary proposal, or even identify and explain some – but not all – of its substantive changes to the New York PAP.  Even that support, however, was at best half-hearted, consisting of just six pages of text, and no data or other substantive analysis demonstrating, for example, how payments under the “new” plan would match up against payments under the current New York PAP or the current Pennsylvania PAP.  

This was plainly insufficient to overcome the prima facie finding of reasonableness that attached to the New York plan as a result of the Commission’s presumption.  (Footnotes omitted).

(AT&T Brief at 8-9).  Other parties attacked Verizon's New PA PAP proposal on a number of other grounds; most of those arguments are based on claims that the penalties set forth in the plan are so weak as to provide inadequate incentives for Verizon to improve its service, and that there are certain features of the plan that would weaken it even further.  (See e.g., AT&T Brief at 11-27: XO/Yipes Brief at 29-30; MCI Brief at 14-20; CTSI Brief at 29-30; and Covad Brief at 2-3).  



A reading of the briefs and record make obvious one fact: Verizon generally advocates for PAP features that are likely to reduce its exposure to financial penalties, and the CLECs tend to advocate for PAP features that will increase Verizon's exposure to PAP penalties.  This is to be expected.  On the other hand, Verizon makes two arguments that appear not to fit that particular pattern.  Verizon claims that its New PA PAP is better because it is somehow fairer to smaller CLECs  (Verizon Brief at 22-23), and because it is easier to understand (Verizon Brief at 21).  Because these two arguments do not fit the mold, they require further scrutiny.



Verizon's claim that its New PA PAP is fairer to the smaller CLECs is apparently not shared by the smaller CLECs.  CTSI, Covad, Yipes and XO, the smaller CLECs that participated in this proceeding, oppose the New PA PAP.  In fact, XO and Yipes argue that the New PA PAP could pose a serious problem for small CLECs:

The single biggest problem with the New PA PAP is that remedies would be paid to CLECs depending on their levels of volumes of transactions with Verizon.  The smaller the CLEC’s volumes, the smaller the remedy payments would be. This approach may discourage competition by minimizing remedy payments for Verizon’s provision of poor performance to the relatively smaller CLECs or CLECs that are in the start-up mode when they are most vulnerable.  (Footnotes omitted).

(XO/Yipes Brief at 30).  Verizon is unaware of any small CLEC complaints against the NY PAP. (Tr. 79-80).  I agree with the CLECs on this point.  Verizon has not established that New PA PAP is more beneficial to smaller CLECs than the NY PAP.



The second argument that requires further consideration is Verizon's claim that its New PA PAP is simpler and easier to understand and administer.  This argument is not entirely without merit.  Nevertheless, there are countervailing arguments that I conclude are of greater weight.  Most importantly, Verizon could identify no jurisdiction within its traditional service territory where its New PA PAP has been adopted.  The only jurisdiction, identified by Verizon, that has adopted a plan "similar" to the New PA PAP is Texas.  There, the plan does not apply to Verizon's Texas service territory (a former GTE service territory).  (Tr. 52-53).  On the other hand, the NY PAP has been adopted by Massachusetts, Connecticut and Rhode Island, in addition to New York.  (CTSI Ex. 3 at 8).  As CTSI notes, it is hard to imagine that administration of a completely different PAP plan from the one in place in much of Verizon's service territory would be easier than administration of that plan that was in effect in that territory.  (CTSI Ex. 3 at 8-9). CTSI also argues, correctly in my opinion, that adoption of the New PA PAP is likely to lead to a lesser quality of service in Pennsylvania.  Because the NY PAP in effect in other states provides for higher penalties than the New PA PAP, if the New PA PAP were in effect in Pennsylvania alone, Verizon would be more likely to fix problems first in those other states where it faced higher penalties for noncompliance.



As in the case of the metrics, I conclude that uniformity with the other states in Verizon's primary service territory is an overriding factor.  Adoption of the NY PAP will allow Verizon and the CLECs to expend fewer resources in administering and auditing operations under the PAP, and will permit the various state PUCs to share information and expertise in a meaningful way.  Verizon's evidence in support of its New PA PAP is woefully short of sufficient to demonstrate that the Commission should, in effect, "reinvent the wheel" when it comes to adopting a PAP.  For that reason, I recommend that the Commission reject the New PA PAP and adopt the NY PAP. 



B.
Details of the NY PAP.


As previously mentioned, AT&T proposed adoption of the NY PAP, modified only to scale it for Pennsylvania.  (AT&T Ex. 1).  Verizon has proposed, as a fall back position to it New PA PAP, adoption of the NY PAP with several modifications.  The modifications proposed by Verizon to the NY PAP go beyond those needed to simply scale the PAP for Pennsylvania.  (Verizon Ex. 2).  MCI has proposed adopting the NY PAP, but with modifications beyond those needed to scale the PAP for Pennsylvania.  (MCI Ex. 2).  Primarily for the sake of uniformity with the other Verizon jurisdictions that have adopted the NY PAP, I recommend adoption the NY PAP with minimal modifications..



Verizon advocates several modifications to the NY PAP, beyond those necessary to scale it for Pennsylvania.  It characterizes these as "technical changes necessary to make the Plan statistically sound and consistent with prior Commission precedent."  (Verizon Brief at 31).  These changes include:

•
Modification of the NY PAP scoring methodology regarding "the use of the modified Z-test to determine the severity of a violation of parity standards."  

•
Addition of a mitigation factor for Type I error in the Critical Measures segment of the plan.  

•
Modification of the NY PAP requirements for order flow-through.  

•
Addition of an Allowable Miss Table for measures with 90% benchmark standards when the sample size is less than 10.  

•
Disallow recovery of penalties under both the PAP and any interconnection agreements. 

• 
The penalty cap should be set at 36% of net local services revenues, instead of 39%.

•
Allow Verizon to offset any outstanding balances owed to Verizon by a CLEC against any bill credits owed the CLEC under the PAP.

•
Exclude the requirement for an annual audit by an independent auditor of PAP results, reporting and data.  

It almost goes without saying that most of these modifications would reduce Verizon's exposure to financial penalties, and each is opposed by the CLECs.  (E.g., AT&T Brief at 27-39; MCI Brief at 20-23;  CTSI Brief at 24-28; XO/Yipes Brief at 26-28; and Covad Brief at 2-3).



MCI also has offered some adjustments of its own to the NY PAP:

•
Eliminate the Cumulative/Aggregate Aspects of NY PAP.

•
Add billing to the critical measures.  

•
Add remedies for failure to report metrics.  

•
Add remedies for failure to follow change control.  

•
Remedies should be in the form of checks, not bill credits.  

With the exception of the last item, these proposals tend to increase Verizon's exposure to financial penalties. Verizon does not oppose making billing a "critical measure."  (Verizon Ex. 3 at 34).   Verizon did not respond to the proposal regarding remedies for change control.  Otherwise, Verizon opposes these proposals.  (Verizon Ex. 3 at 32-37).   Other CLECs support one or more of these proposals.  (E.g., CTSI Brief at 24). 



Finally, Covad offers the following proposal, after advocating adoption of the NY PAP without modification except for those future modifications made by the New York Commission:

That said, there is one exception that the Commission must address. As part of recommending Verizon’s 271 application to the FCC, Verizon committed to making the penalty paid to each CLEC for violations of metrics longer than 90 days be $25,000.  The Commission should enforce that commitment by requiring Verizon to make $25,000 the minimum pay-out under the adopted New York PAP for metrics that are violated for more than 90 days.  The $25,000 pay-outs should subsume lesser penalty amounts otherwise due under the New York PAP, but should not excuse Verizon from payments that are more than $25,000 per CLEC under the terms of the PAP.

(Footnotes omitted).

(Covad Brief at 3-4).  Verizon has not responded to this proposal.



The initial issue here is what standards to apply to determine whether a particular modification to the NY PAP should be adopted.  On this note, Verizon's Brief contains the following incisive comment regarding MCI's proposed version of the NY PAP: 

MCI appears to support the rebuttable presumption of the NY Plan for Pennsylvania, but then goes on to criticize and suggest changes to the major underpinnings and structure of the plan.  The end result of their suggested changes would be a plan very much unlike New York.

People in glass houses, however, should not throw stones.  Clearly, this comment applies with equal force to Verizon's proposed version of the NY PAP: it too contains so many changes that it ultimately is nothing like the NY PAP.  I conclude that the same standard should apply to the PAP as applies to the metrics.  The NY PAP should be adopted with modifications required to scale it to the Pennsylvania market.  Other modifications should be adopted only if the proponent establishes that the telephone business in Pennsylvania is different from the business in New York in a significant feature such that departure from the NY PAP is justified.   As in the case of the metrics, it should not be sufficient to argue that Pennsylvania should depart from the New York result simply because a party believes that New York "did not get it right" or "there is a better way to do it."   As in the case of the metrics, that would lead eventually to a multitude of Pennsylvania specific PAP changes such that the result would bear no resemblance to the NY PAP.  If uniformity across jurisdictions is the key objective, then proposals that would deviate from such uniformity should not be easily adopted.  



The New York Commission intends to review the PAP annually, and make any necessary modifications.  Verizon should be directed to communicate those to the Pennsylvania Commission after they have been approved in New York.  Those should then be adopted here unless there is a compelling difference between New York and Pennsylvania relevant to the particular modification.  Parties seeking to defeat such changes, as well as parties requesting changes not made in New York, should bear a heavy burden to demonstrate that there is compelling difference between New York and Pennsylvania relevant to their request.



Applying the foregoing standards to the modifications to the NY PAP offered herein, I reach the following recommendations.

 1.
Modification of the NY PAP scoring methodology regarding "the use of the modified Z-test to determine the severity of a violation of parity standards."  



Verizon contends that "[t]his fallacy has already been recognized by the Pennsylvania Commission in its PMO.  This error must be corrected in any version of the NY PAP adopted here."   (Verizon Brief at 32).  Verizon's argument here is simply a claim that the Commission correctly decided this issue when it adopted the present PA PAP, and that New York and the states that have adopted the NY PAP incorrectly decided the issue.  The record is devoid of evidence that this modification has been adopted in any of the other jurisdictions that have adopted the NY PAP (Massachusetts, Connecticut and Rhode Island (CTSI Ex. 3 at 8)).   There is no evidence that this proposal is based on a difference between the telephone industry here and in the other jurisdictions that have adopted the NY PAP.  I do not find Verizon's argument compelling.  The present PA PAP, like the NY PAP, is a complex set of rules that resulted from an extensive legal proceeding.  A particular feature that might be reasonable in one PAP is not necessarily reasonable in the other.  This is the kind of change, that if adopted wholesale, will result in a plan that is not at all like the original.   Accordingly, I recommend that it be rejected.



2.
Addition of a mitigation factor for Type I error in the Critical 




Measures segment of the plan. 



Verizon argues that fairness and accuracy demand such a mitigation.   Verizon acknowledges that the NY PAP already contains a mitigation factor in the Mode of Entry segment, but notes that one was never included in the Critical Measures segment.  Verizon argues that from a statistical perspective, both segments must include a mitigation factor to account for Type I errors.  (Verizon Brief at 36).  As in the case of the last modification, Verizon's argument here is simply a claim that New York and the states that have adopted the NY PAP incorrectly decided the issue.  The record is devoid of evidence that this modification has been adopted in any of the other jurisdictions that have adopted the NY PAP (Massachusetts, Connecticut and Rhode Island  (CTSI Ex. 3 at 8)).   There is no evidence that this proposal is based on a difference between the telephone industry here and in the other jurisdictions that have adopted the NY PAP.  Accordingly, I recommend its rejection.



3.
Modification of the NY PAP requirements for order flow-through.

  

Verizon argues that flow-through rates should not trigger remedy payments, or, alternatively, that there should be an 18 month "ramp-up" to give Verizon a legitimate opportunity to reach the high levels contained in the NY PAP.  (Verizon Brief at 37-40).  Verizon argues that flow-through rates should not trigger remedy payments for a variety of reasons, none of which have to do with differences between New York and Pennsylvania.  Verizon also argues that flow-through rates should not trigger penalties because the Commission decided against it when it adopted the present PA PAP.  (Verizon Brief at 38-39).  On the other hand, there is no evidence in the record that the other states that are using the NY PAP have adopted such a modification.  I conclude that these arguments are insufficient to remove remedy payments for inadequate flow- through rates.  As in the case of the last two modifications, these arguments are simply a claim that the other state commissions incorrectly decided the issue.  Also, it is likely that if Verizon faces penalties in some states for inadequate flow-through rates, but not in Pennsylvania, flow-through problems will be fixed first elsewhere.



On the other hand, I am persuaded that Verizon has made a case for a "ramp-up" provision for remedies for flow-through problems.  Regarding this proposal, Verizon argues as follows:

Verizon witnesses testified that it took about eleven months for Verizon New York to achieve these flow-through levels from the time the initial commitment was made.  More importantly, several factors strongly indicate that it will take even longer to achieve these same flow-through levels in Pennsylvania.  First, the product mix in Pennsylvania is different from New York.  In Pennsylvania, the UNE loop product -- which generally has lower flow-through rates -- is much more prevalent, while UNE platform is more prevalent in New York.  This means that even if the flow-through rates for these individual products were the same in New York and Pennsylvania, the total flow-through rate in Pennsylvania would still be lower solely due to the differences in the product mix.  

Second, the achieved flow-through rates are kept artificially low in Pennsylvania because the Pennsylvania systems are currently unable to tell whether certain types of errors are CLEC-generated or Verizon PA's responsibility.  By contrast, the New York systems provide Verizon with the capability to identify and exclude CLEC generated errors from the flow-through calculations, thereby excluding these kinds of errors from the remedy calculations.   Plainly, Verizon PA should not be penalized for flow-through failures that are caused by the CLECs. The 18-month ramp up period will give Verizon PA a reasonable time to work toward meeting the relevant flow-through standards.

Verizon PA cannot meet the NY PAP standards today, and requiring remedy payments for these new standards is purely punitive. As Verizon PA's OSS witness stated during the 271 proceeding, flow-through rates tend to improve as the market matures and Verizon gains more experience in the type and volume of orders submitted by the CLECs.  (Footnotes omitted).

(Verizon Brief at 39-40).  Although other parties question the validity of Verizon's claim that its Pennsylvania systems are sufficiently different from New York systems as to make meeting same flow-through standard an impossibility (e.g. MCI Brief at 21-22; XO/Yipes brief at 27-28), there is no evidence in the record to contradict Verizon's claims.  Since that evidence demonstrates that there is a substantive difference between Verizon's New York and Pennsylvania systems that is relevant to the standard, I recommend acceptance of Verizon's proposal to phase in the New York flow- through requirements.
 



4.
Addition of an Allowable Miss Table for measures with 90% 




benchmark standards when the sample size is less than 10.



Verizon notes that the current NY plan includes an Allowable Miss Table for measures with 95% benchmark standards when the sample size is less than 20.  Verizon states that this table is needed because in those instances where the CLEC observations total less than 20, the metric does not meet the standard if even a single observation is below standard.  Verizon argues that for consistency, the same kind of table is needed for 90% benchmark standards when the sample size is less than 10.  (Verizon Brief at 41).  As in the case of several previous proposals, Verizon's argument here is simply a claim that New York and the states that have adopted the NY PAP incorrectly decided the issue.  The record is devoid of evidence that this modification has been adopted in any of the other jurisdictions that have adopted the NY PAP (Massachusetts, Connecticut and Rhode Island  (CTSI Ex. 3 at 8)).   There is no evidence that this proposal is based on a difference between the telephone industry here and in the other jurisdictions that have adopted the NY PAP.  Accordingly, I recommend its rejection.

  

5.
Disallow recovery of penalties under both the PAP and any




 interconnection agreements.



The current NY PAP permits a CLEC to recover remedies under both the PAP and any interconnection agreements.  Verizon argues that the Pennsylvania Commission should not permit such "double-dipping."  (Verizon Brief at 41-42).  The CLECs oppose this modification.  They argue that this is not the rule in the NY PAP, and that the Commission has no power to modify existing interconnection agreements.  (AT&T Brief at 37-38; XO/Yipes Brief at 28; CTSI Brief at 28-29).  The NY PAP does not abrogate remedies contained in individual interconnection agreements, but permits those penalty provisions to be renegotiated as the agreements expire.  (AT&T Ex. 2 at 17).



I conclude that Verizon's proposal runs contrary to Telecommunications Act of 1996.  The interconnection agreements in question are governed by 47 U.S.C. §252.  Nothing therein authorizes a state to alter, by generic order or regulation, all (or a specific class of) existing interconnection agreements.  Verizon cites no legal authority in support of this proposal. Moreover, Verizon's proposal is at odds with the NY PAP.  Verizon presents no evidence to show that the telephone industry in Pennsylvania is different from that in New York in some manner that is relevant to this proposal.  For these reasons, I recommend its rejection.

6.
The penalty cap should be set at 36% of net local 
services revenues, instead of 39%.



Verizon proposes that the penalty, or "dollars at risk" cap should be 36% of net local service revenues, based upon ARMIS reports, or $182.9 million.  (Verizon Brief at 31).  Several CLECs note that 36% was the original cap percentage under the NY PAP, but that the cap has since increased to 39%.  The 39% figure is also used in Massachusetts.  (E.g., AT&T Brief at 28-29).  Verizon defends the lower number as follows:

This is consistent with the approach used by Kansas and Oklahoma, and endorsed by the FCC in approving their 271 application.  Adjustment is appropriate because, as competition increases and the CLECs become more successful in the local market, Verizon PA's local service revenues will decrease.  It would be illogical to penalize Verizon PA more -- on a relative basis -- when the market is in fact becoming more competitive.  Increased competition in the market means that any flaws in Verizon PA's wholesale performance are not market-impacting.

(Verizon Brief at 30).



Verizon's argument is meritless.  Clearly, New York and Massachusetts are more relevant comparisons to Pennsylvania than are Kansas and Oklahoma, where the company that was the subject of the PAP was not even Verizon, but another ILEC.  Moreover, Verizon presents no evidence to show that the telephone industry in Pennsylvania is different from that in New York in some manner that is relevant to this proposal.  For these reasons, I recommend its rejection.



7.
Allow Verizon to offset any outstanding balances owed to Verizon 




by a CLEC against any bill credits owed the CLEC under the PAP.


Verizon did not explicitly identify this change, but it was identified by the CLECs when they reviewed Verizon's version of the NY PAP.  (AT&T Brief at 38-39).

Because Verizon chose not to even identify this change when it filed its version of the NY PAP, it goes without saying that it did not attempt to defend it.  Obviously, the record contains  no evidence to show that the telephone industry in Pennsylvania is different from that in New York in some manner that is relevant to this proposal.  For these reasons, I recommend its rejection.



8.
Exclude the requirement for an annual audit by an independent




auditor of  PAP results, reporting and data. 



Verizon did not explicitly identify this change, but it was identified by the CLECs when they reviewed Verizon's version of the NY PAP.  (AT&T brief at 35-36).

Because Verizon chose not to even identify this change when it filed its version of the NY PAP, it goes without saying that it did not attempt to defend it.  Obviously, the record contains  no evidence to show that the telephone industry in Pennsylvania is different from that in New York in some manner that is relevant to this proposal.  For these reasons, I recommend its rejection.



9.
Eliminate the Cumulative/Aggregate Aspects of NY PAP.


MCI argues that the cumulative scoring aspect of the Mode of Entry section of the New York PAP may permit severe and chronic discrimination to go unchecked.  MCI WorldCom proposes primarily that the Commission should have all measures be treated similar to the Critical Measures component of the New York plan, where penalties would always apply with no aggregate scoring.  MCI argues that at a minimum, the Commission should eliminate the minimum –X scoring for the interconnection Mode of Entry.  (MCI Brief at 8-9).  Verizon opposes this proposal.  (Verizon Brief at 45).  As in the case of several of the Verizon proposed modifications, MCI's argument here is simply a claim that New York and the states that have adopted the NY PAP incorrectly decided the issue.  The record is devoid of evidence that this modification has been adopted in any of the other jurisdictions that have adopted the NY PAP (Massachusetts, Connecticut and Rhode Island  (CTSI Ex. 3 at 8)).   There is no evidence that this proposal is based on a difference between the telephone industry here and in the other jurisdictions that have adopted the NY PAP.  Accordingly, I recommend its rejection.



10.
Add billing to the critical measures.


MCI argues that the "Critical Measures" section of the NY PAP is specifically designed to target problem areas, and that billing is a problem area in Pennsylvania and therefore should be added to the Critical Measures.  (MCI Brief at 10-11).  Verizon does not oppose this proposal but states that it is an issue for the Commission to decide.  (Verizon Ex. 3 at 34).  



The significance of a measure being designated a "Critical Measure" under the NY PAP is explained by Verizon in its Ex. 3 at 16:

The second part of the NY PAP, the "critical measures" category, puts an additional 27.6% of the total cap at risk.  This part focuses on 12 specific performance measurements that are considered especially critical to CLEC entry.   Whereas bill credits under the mode of entry part of the Plan do not kick-in unless Verizon’s score for an entire category is sub-standard, bill credits under the critical measures part of the Plan are due if Verizon’s score for a single measure falls below the established threshold — even if overall performance is outstanding.  Where Verizon misses a critical measure, all competing carriers that received sub-standard performance during the month will receive a bill credit. 

Because Verizon does not oppose this proposal, I recommend adoption of it.  The  Commission expressed considerable concern about billing problems that exist in Pennsylvania in its 271 Report.  I have previously explained that I am reluctant to rely on the record in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435.  However, I need not explicitly rely on that record here.  Verizon agreed there to increased penalties for billing mistakes under the present PA PAP.  Considering Verizon's non-opposition to MCI's proposal here, I conclude that a recommendation to make billing a "critical measure" is well supported.  



Another issue remains regarding this proposal.  It is best illustrated by a passage from MCI's Brief:

The addition of billing does not mean that any other Critical Measures should be removed.  Instead, the Commission should add whatever amount it deems appropriate to the Critical Measures section of the current remedies plan, thereby increasing the amount of dollars at risk in the Critical Measures section of the plan. 

(MCI Brief at 11).  Under the NY PAP, scaled for Pennsylvania, the "dollars at risk" cap for critical measures would be $54.53 million (at a 39% rate).  (AT&T Ex. 1 at 4).  Presently under the NY PAP, there are 12 critical measures.  (Verizon Ex. 2, Appendix B).  Alternatives to MCI's proposal would include eliminating an existing critical measure in favor of billing, spreading the allocated dollars over one more critical measure, moving part of the overall cap from other PAP categories to critical measures or raising the overall cap. Unfortunately, this aspect of MCI's proposal was not the subject of any testimony.  Raising the overall cap is unacceptable as that would constitute a significant deviation from the NY PAP.  At this time, the solution that would represent the smallest change from the NY PAP would be to simply add billing as a critical measure, and spread the dollars allocated to "critical measures" over one more such measure.  If that proves to be a problem later, it can be revisited in future proceedings.



Accordingly, I recommend that billing be designated a critical measure, and that the dollars at risk allocated to critical measures be spread over the additional measure.



11.
Add remedies for failure to report metrics.


MCI proposes that the Commission impose penalties when Verizon submits late or incomplete metrics reports, including the reporting of metrics as "UD" (under development) or "UR" (under review).  (MCI Brief at 12-13).  MCI's proposal also encompasses certain rules pertaining to the reporting of metrics as UD and UR.  Because the rules and the remedies are related, they are best discussed in one section of the decision.



MCI proposes the following rules for reporting metrics as UD or UR:

. . . Verizon should not be permitted to “UD” or “UR” in any month unless it has received prior permission of the PUC (and CLECs have had an opportunity to comment).  If “UD” or “UR” is permitted (or otherwise used), Verizon should report on why the UD or UR was used, and steps taken to either correct problems or report on the metric properly.  Lastly, once problems are resolved, Verizon should be required to go back and retroactively report on the metrics that were originally reported as “UD” or “UR.”

(MCI Ex. 1 at 4).  For penalties, MCI proposes one of the following schemes:

Verizon would be fined $10,000/day if it does not provide the entire carrier-to-carrier report on a timely basis.  In addition, Verizon would fined $500/day for each sub-metric that Verizon does not report.  This would be at the most disaggregated level and apply to both CLEC-aggregate and CLEC-specific reports to ensure that all non-reported sub-metrics are captured under the penalty provisions.

Or

Reports that are 1 day late (26th day) --  $2,500 plus $250 for each metric and sub-metric which is missing or incomplete.

Reports that are 2 days late (27th day) -- $2,500 plus $500 for each metric and sub-metric which is missing or incomplete.

Reports that are 3 days late (28th day) -- $5,000 plus $500 for each metric and sub-metric which is missing or incomplete.

Reports that are 4 days late (29th day) -- $7,500 plus $500 for each metric and sub-metric which is missing or incomplete.

Reports that are 5 days or more late (30th day or longer) -- $10,000/day plus $500/day for each metric and sub-metric report which is missing or incomplete.

(MCI Ex. 2 at 6-7).  MCI notes that when the Commission adopted the present metrics, it declined to adopt such penalties, while opining that it (the Commission) had no reason to believe Verizon would not furnish timely and accurate reports.  MCI also states that not only has Verizon repeatedly failed to furnish complete and accurate reports, it has failed to eventually report on those metrics it originally left out of reports.  MCI argues that the evidence supports a need for the penalties that it proposes.  (MCI Ex. 2 at 7-8).



Verizon opposes this MCI proposal, arguing as follows:

These proposals are largely based upon a misunderstanding of Verizon PA's use of the UD and UR process, and the unspoken assumption that Verizon PA uses these nomenclatures to "hide" poor results.  As Verizon PA has explained in the 271 investigation, the Under Development designation is used only when Verizon cannot capture and report the data required by the measurement and Under Review is used only when the data generated for a particular measurements is objectively inaccurate. Currently, only one measurement -- a brand new one -- remains under development, and no URs. 
Moreover, Verizon PA keeps the Commission informed of any problems or other issues related to metrics.  Verizon Pa files with each month's performance report notification of the status of the UR's and UDs, and notifies the Commission of any metric calculation that Verizon PA has determined is not in strict compliance with its business rules, and has been doing so since [October 2000]  The Commission in its Structural Separation Order subsequently required these monthly reports, but Verizon PA had already been voluntarily filing them for several months.  Recently, Verizon PA agreed in the context of the 271 proceeding to provide even more information to the Commission in the form of a "matrix," and agreed to serve any CLEC that received a performance report. A copy of the most recent "matrix" is attached as Attachment B. 

Finally, there is absolutely no evidence to support the charge that Verizon PA manipulates these designations in any way to hide poor performance.  In fact, in many cases, the “misreporting” understates the quality of Verizon’s performance; in the others, the “misreporting” does not meaningfully affect the ultimate performance results. . . .

The evidence shows, on the contrary, that Verizon PA is committed to providing accurate reports and informing the Commission promptly of any metrics problems.  There is therefore absolutely no basis to impose the extreme penalties for "late" reports proposed by MCIW.  These proposals -- such as the $10,000 per day for a report that is not provided on a timely basis and $500 per day for any metric that is not reported-- are completely disproportionate to any harm that could conceivably be suffered by the CLEC.  Incredibly, under MCIW's proposals, these penalties would apply even if the Verizon meets the performance standard contained in the metric. MCIW cites no other jurisdiction that imposes such extreme penalties, and Verizon PA knows of none.  
Similarly, there is no basis to automatically require Verizon PA to rerun metrics that are found to be inaccurate.  Verizon has restated its reports at the direction of the Pennsylvania PUC and will do so again, if so directed.  However, the Pennsylvania PUC has not established a general requirement that Verizon must restate its performance reports any time it identifies any errors, nor should it.  Restating performance reports on a routine basis would be administratively burdensome, particularly when many -- if not nearly all -- of the errors are immaterial to the ultimate performance results.  Verizon is just as likely to be harmed as helped by not reissuing results.  (Footnotes omitted).

(Verizon Ex. 2 at 34-36).   As in the case of several other proposed modifications, the record is devoid of evidence that this modification has been adopted in any of the other jurisdictions that have adopted the NY PAP (Massachusetts, Connecticut and Rhode Island  (CTSI Ex. 3 at 8)).  According to Verizon, it has reported metrics as UR in New York.  (Tr. 81).  Moreover, there is no evidence that this proposal is based on a difference between the telephone industry here and in the other jurisdictions that have adopted the NY PAP.  Accordingly, I recommend its rejection.



While I recommend rejection of this proposal, I am not unsympathetic to the CLECs' complaint here.  Having been exposed to this problem both in this case and in previous ones, I will offer the following observations to the parties and the Commission in an attempt to offer solutions.  In my view, the UD reports and the UR reports are significantly different problems.  



The UD reports seem to stem from Verizon simply being unable to complete the process for reporting a given metric by the time set in the Commission's order adopting the metric, for any number of reasons, many of which are perfectly understandable.  Instead of petitioning the Commission to reconsider the effective date of the order, Verizon simply reports the metric as UD.  This, of course, puts Verizon in violation of the order.  As Verizon states in its Ex. 3, there is no evidence that it fails to report these metrics because it is trying to hide something; nevertheless, its failure to report is of concern to the CLECs.  Verizon could forestall many of these complaints by simply asking for reconsideration of the Commission's order when it realizes that it will not make the deadline for one or more metrics.  In such a case, Verizon should candidly explain the problem and offer a realistic date for eventual reporting.  Verizon's credibility in these matters would undoubtedly improve immensely were it to take this simple step.  On the other hand, the CLECs may petition for enforcement of the Commission's order if Verizon continues to report one or more metrics as UD after the deadline set in the Commission's order.  The CLECs are in a much better position to know whether a particular metric is important, and thus worth initiating litigation, than is Commission staff who are authorized to initiate enforcement proceedings.



As to having Verizon later report on UD metrics, this seems likely to be impractical in many, if not most, cases.  Until Verizon has completed the development work and programming to produce a particular metric, it seems unlikely that it will have collected and stored all of the data necessary to calculate the metric.  Again, this would best be addressed on a case-by-case basis.  If a particular metric is of substantial importance, it may be worth investigating whether it can be reported after the fact.  If a CLEC wants such an investigation to occur, it should file a petition to that effect.  This would be preferable to the approach proposed by MCI where substantial penalties would apply regardless of the importance of the metric.



Finally, in this case, I asked Verizon when it could begin reporting on the new metrics.   Verizon responded that the metrics would have to be put through the change control process, which can take 30 to 90 days.  (Tr. 68-70).   This time frame seems reasonable since Verizon is already reporting on these metrics in several other states.  I am recommending that the Commission require Verizon to begin reporting the NY/PA Guidelines, in lieu if the present Pennsylvania metrics, within 90 days after the entry date of the Commission's order in this case.   I would not expect to see any metrics reported as UD under these circumstances because the time limit was that provided by Verizon itself, and because it seems eminently reasonable under the circumstances.



The UR classification presents a different set of issues.  UR is used when the data generated for a particular measurement is objectively inaccurate.  Verizon has recently been reporting monthly to the Commission the status of every metric with which it has discovered a problem.  It has also agreed to provide a copy of that report to each CLEC that receives a metrics report.  (Verizon Ex. 3 at 34-35).  This is another situation in which the selective enforcement is preferable to the automatic penalties proposed by MCI.  If a CLEC, upon reviewing its monthly report, determines that a metric reported as UR has a substantive effect either on the service received by the CLEC or on the remedies payment to which it is entitled, it should file a complaint against Verizon.  This targeted approach is preferable to wasting time, money, and energy on metrics reported as UR, which may have no substantive effect on the service provided by Verizon.



12.
Add remedies for failure to follow change control.


MCI proposes that if an independent auditor is ever unable to replicate reports because of metrics change control notice failures or missing data, the unreplicated metrics should be considered missed at a lower level and remedies paid to CLECs, including any remedies related to duration when multiple months cannot be replicated.   This proposal would apply only if and when Verizon's performance measurements were audited.  (MCI Brief at 13).  It appears that Verizon did not respond to this proposal.  Although Verizon did not respond to this proposal, I do not recommend its adoption.  The NY PAP already encompasses a Change Control Assurance Plan.  (AT&T Ex. 1).  MCI has cited no other jurisdiction that has adopted its proposed modification, and has presented no evidence that Pennsylvania requires different treatment from the other jurisdictions that have adopted the NY PAP.



13.
Remedies should be in the form of checks, not bill credits.


MCI argues that payments should be in the form of checks and not bill credits because of the problems that have been identified with Verizon's billing systems.  (MCI brief at 13-14).  CTSI agrees with MCI.  (CTSI Brief at 24).  Verizon contends that the payments should be by bill credit, as that is what is called for in the NY PAP.  (Verizon Ex. 3 at 36).  This is, perhaps, the most difficult issue to decide here.  Verizon is correct that the NY PAP calls for bill credits.  (AT&T Ex. 2).  The record here does not support MCI's modification in that there is no evidence that any of the other states that have adopted the NY PAP require payment of remedies by check, and, there is no evidence in this record that Pennsylvania requires different treatment.  There might be sufficient evidence in Re: Consultative Report on Application of Verizon Pennsylvania, Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435; but I have previously explained that I am reluctant to rely on that record here to decide a contested issue.  According to the 271 Report, Verizon was expected to begin providing electronic bills as the "bill of record" starting in June 2001.  If that has been the case, then by the time the New York Guidelines adopted herein go into effect, the parties are likely to have close to six months' experience with the electronic bills.  Because I am recommending that the NY PAP go into effect at the same time as the New York Guidelines, that would provide six months' experience with the electronic bills before the PAP payments begin to appear by bill credits.  Hopefully, the use of electronic bills, which, unlike the paper bills, are susceptible to audit, will alleviate MCI's concerns.  If that proves not to be the case, then the CLECs may petition for an alteration to the PAP in favor of payment of remedies by check.  Accordingly, I do not recommend the adoption of this proposal.



14.
Covad's Proposed Modification.


Covad offers the following proposal, after advocating adoption of the NY PAP without modification except for those future modifications made by the New York Commission:

That said, there is one exception that the Commission must address. As part of recommending Verizon’s 271 application to the FCC, Verizon committed to making the penalty paid to each CLEC for violations of metrics longer than 90 days be $25,000.  The Commission should enforce that commitment by requiring Verizon to make $25,000 the minimum pay-out under the adopted New York PAP for metrics that are violated for more than 90 days.  The $25,000 pay-outs should subsume lesser penalty amounts otherwise due under the New York PAP, but should not excuse Verizon from payments that are more than $25,000 per CLEC under the terms of the PAP.

(Footnotes omitted).

(Covad Brief at 3-4).  Although Verizon has not responded to this proposal, I do not recommend its adoption.  The foregoing commitment was made in the context of the existing PA PAP.  Because the NY PAP is significantly different from the existing PA PAP, the need for the higher remedy cannot be presumed to continue.  There is no evidence in the record that any of the jurisdictions that employ the NY PAP have adopted such a modification, and Covad has not shown that Pennsylvania requires special treatment in this regard.  Consequently, I recommend rejection of this proposal.



C.
Other PAP Issues.


There are a number of PAP issues that must be addressed.



1.
Directory listing/white pages remedies. 




Several parties have proposed remedies to be associated with proposed directory listing/white page metrics.  Some of the proposed remedies are monetary penalties comparable to the other PAP remedies.  Because I recommend against adoption of the underlying metrics, I need not discuss further the associated PAP style remedies.   The proposal, however, includes other "non-financial" remedies, including:

•
Where ON-Line and published paper directories contain the same error(s) as the hard copy directory, Verizon must correct its ON-Line Directory within 24 hours of notification of an error.

•
Verizon must correct the Directory Assistance Database within 24 hours of notification if it too contains the same error as the hard copy directory.

•
If the error of Verizon, one of its subsidiaries or affiliates resulted in the publication of an incorrect telephone number, Verizon must offer Call Referral Service to the end user, which will automatically refer callers to the correct number. This service and remedy must be provided by Verizon as an option for affected end users, free of charge for the life cycle of the published directory.

•
A plain-language notice must  be placed in the Customer Guide section in the front of each directory  which advises customers that any errors in their respective listings should be reported to their own local service provider.

•
Any directory assistance calls made to Verizon requesting the number for an incorrectly published number or omitted number will be free to the caller seeking the information.

(CTSI Ex. 2 at 4-5).  Verizon opposes adoption of these remedies.  Verizon suggests that these be addressed in interconnection agreements.  (Verizon Brief at 14-15).



I do not recommend adoption of this proposal as there is no evidence in the record that it is in effect in any other jurisdiction that uses the New York Guidelines or NY PAP, nor is there evidence that Pennsylvania needs different treatment in this regard.  

I also recommend against its adoption for another reason.  The PAP is a scheme that is intended to protect primarily the CLECs.  These proposals are really intended to benefit primarily the customers whose names are left out of the directory.    The customers should have an enforceable interest in obtaining the relief offered by these provisions that is separate and apart from the CLECs' interest in the PAP.  Moreover, availability of these remedies should not be restricted to customers of CLECs who provide service in Verizon territories. These remedies should be available to all phone customers of all companies, ILEC as well as  CLEC.  This could be accomplished by adopting these proposals in the form of regulations of general application.  Accordingly, I recommend that the Commission open a rulemaking to consider these proposals.



2.
Underlying Data Files.


In their Joint Comments at page 9,  XO and Yipes noted:

The Commission must also make clear that Verizon is required to transmit the underlying data files, commonly referred to as flat files, and explanatory documentation that describes the data contained in those files, at the same time that Verizon transmits the monthly C2C reports to CLECs.  This additional information is vital in order for CLECs to understand and evaluate the accuracy of Verizon’s data and metric calculations.  Verizon omitted the following provision that is contained in the NY PAP from the NY (pa) PAP:

Verizon NY will provide to each CLEC in a useable format the underlying data used to calculate Verizon NY’s performance for that CLEC at the same time Verizon NY submits its monthly report.  Such reports must also be filed with the Department’s Staff.

Verizon does not oppose this proposal.  (Tr. 94).  Since this requirement is already part of the NY PAP, it need not be added to it.  I recommend, however, that Verizon be directed specifically to include it.



3.
Timing of the NY PAP.



AT&T argues that the NY PAP should become effective immediately.  (AT&T Brief at 39-40).  Verizon proposes that it become effective "the first full calendar month following Verizon's entry into the long distance market in Pennsylvania."  (Verizon Ex. 2, Proposed New PAP at page 2).  I agree with neither of these proposals.  Because Verizon recently received approval to enter the long distance market in Pennsylvania, Verizon's proposal could now make the PAP effective as early as November.  This could occur before the Commission even votes on this recommendation. I believe that less haste and more preparation are likely to lead to a smoother transition in this matter.  For this reason, and for consistency's sake, I recommend that the modified NY PAP become effective at the same time that Verizon is required to begin reporting the modified New York Guidelines, namely, within 90 days after the entry date of the Commission's order in this case.

SUMMARY


The Commission should adopt the New York Guidelines with only those modifications recommended herein.  Similarly, the Commission  should adopt the NY PAP, scaled to the Pennsylvania market, and with only those other modifications recommended herein.  Future changes to either should be made in accordance with the principles recommended herein.  Because we do not have a full and clean copy of the NY PAP modified for Pennsylvania, I recommend that Verizon be directed to provide that document within 15 days of the entry date of the final order, and that the other active parties be afforded an opportunity to comment on it.  Verizon should not view this as an opportunity to silently make modifications unauthorized by this order.

RECOMMENDED ORDER


THEREFORE, IT IS RECOMMENDED (subject to Commission approval):



1.
That the Pennsylvania Carrier‑to‑Carrier Guidelines: Performance Measures, Standards and Reports, dated July 16, 2001, and based upon the New York Guidelines, that are attached hereto as Appendix A shall become effective ninety (90) days after the entry date of the Commission's Final Order in this proceeding.



2.
 That the additional metrics attached hereto as Appendix B ( PO-9 (Timeliness of Trouble Ticket Resolution) and OR-4-09 (Timeliness of Completion Notification) ) shall be incorporated in the Pennsylvania Carrier‑to‑Carrier Guidelines and become effective ninety (90) days after the entry date of the Commission's Final Order in this proceeding.



3.
That Verizon Pennsylvania, Inc., in making any and all reports under the Pennsylvania Carrier‑to‑Carrier Guidelines, shall report consistently with its reporting on the New York Guidelines in New York.  In particular, Verizon must use the same data inclusions and exclusions in Pennsylvania as it does in New York.



4.
That all proposals for future changes to the Pennsylvania Carrier‑to‑Carrier Guidelines shall be submitted to the Carrier Working Group in New York (CWG) before submission to the Pennsylvania Public Utility Commission.  If the CWG fails to address the submittal within nine months, the proponent may petition the Commission directly to adopt the metric change.  Future changes adopted by agreement by all parties in the CWG collaboratives ("consensus changes"), and adopted by the New York Public Service Commission (NY PSC), shall be automatically adopted in Pennsylvania.  Other changes that are adopted by the NY PSC as part of the metrics collaborative that are not consensus metrics ("nonconsensus changes") will not be adopted automatically, but there shall be a strong presumption for their adoption and the party opposing adoption shall bear the burden of showing why the changes are not appropriate.   Similarly, any party that seeks to have the Commission adopt a new metric that has not been adopted in New York as either a consensus change or a nonconsensus change shall bear burden of demonstrating that such metric should be adopted in Pennsylvania; and there shall be a strong presumption that such metric should not be adopted in Pennsylvania.  If a party wants to defeat adoption of a metric change adopted by the NY PSC, or if a party wishes to advocate adoption of a metric change not adopted in New York, that party shall be required to prove that the telephone business in Pennsylvania is different from the business in New York in a significant feature such that departure from the New York metric set is justified. 



5.
That within fifteen (15) days of the entry date of this order, Verizon Pennsylvania, Inc. shall file with the Commission and serve on the active parties to this proceeding a complete copy of the current New York Performance Assurance Plan, with the all of the following modifications, and no others:




a.
Performance for "total flow-through"  (OR-5-01-- the percent of total orders that flow-through) shall increase from its current level to the 80% standard in New York over the first 6 quarters of the PAP, and performance for "achieved flow-through" (OR-5-03 -- the percent of orders designed to flow-through that do flow-through) should increase from its current level to the 95% New York standard during the same time period.




b.
Billing is designated as a "Critical Measure."  The dollars at risk allocated to critical measures shall be spread over this additional measure. 


6.
The penalty, or "dollars at risk" cap shall for the Pennsylvania PAP described in Ordering Paragraph 5 shall be 39% of net local service revenues, based upon ARMIS reports.



7.
Verizon Pennsylvania, Inc. shall provide to each CLEC in a useable format the underlying data used to calculate Verizon Pennsylvania, Inc.’s performance for that CLEC at the same time Verizon Pennsylvania, Inc. submits its monthly report.  Such data and reports must also be filed with the Commission’s Staff.



8.
Within 15 days of receipt of the document described in Ordering Paragraphs 5 through 7 above, the active parties may file with the Commission comments to that document.  Such comments shall be strictly limited to whether the document complies with the Commission's order herein.



9.
Unless the Commission by order adopted after receipt of the comments described in Ordering Paragraph 8 has directed otherwise, the document described in ordering Paragraphs 5 through 7 above shall become the Pennsylvania Performance Assurance Plan and shall become effective 90 days from the entry date of this order.



10.
Future changes to the New York Performance Assurance Plan adopted by the New York Public Service Commission (NY PSC), shall be automatically adopted in Pennsylvania and become part of the Pennsylvania Performance Assurance Plan.   If a party wants to defeat adoption of a change adopted by the NY PSC, or if a party wishes to advocate adoption of a change not adopted in New York, that party shall be required to prove that the telephone business in Pennsylvania is different from the business in New York in a significant feature such that departure from the New York  Performance Assurance Plan is justified.



11.
Within 15 days of the adoption by the New York PSC of any changes to either the New York Guidelines or the New York Performance Assurance Plan, Verizon Pennsylvania, Inc. shall file with this Commission and serve on the active parties to this proceeding a full and complete copy of all such changes.  Within 15 days of receipt of Verizon's filing, the active parties may file with the Commission responses to that filing.  After receipt of the Verizon's filing and the responses, the Commission shall determine whether to adopt the changes described in the filing or to send the matter to hearing before an administrative law judge.



12.
Until the new Pennsylvania Guidelines and the new Pennsylvania Performance Assurance Plan described herein take effect, the current Pennsylvania Guidelines and performance Assurance Plan remain in full force and effect.



13.
A rulemaking shall be opened to consider the proposals for the "non-financial" remedies pertaining to mistakes in directory listings and white pages, made by several parties to this proceeding.  

Date:___________________


___________________________








Michael C. Schnierle








Administrative Law Judge

APPENDIX   A

APPENDIX   B

� 	On September 27, 2001, three days before this decision was due, and after it had been largely finalized, CTSI filed a petition to reopen the record.  Because I conclude that I do not have authority to extend the due date for the decision, I will not act on the petition, but refer it to the Commission.


�  Ms. Conover is Verizon's attorney in this and other proceedings.


 


�   Mr. Barber is an attorney representing AT&T.


�  Mr. Petersen is another attorney who was representing Verizon.


�  Ms. Painter is an attorney representing MCI.


� 	I also note that Verizon's brief embellishes on the cited testimony by altering "very similar to" to "substantially the same as."





� 	From this point forward, I will use the phrase "metric change" to mean either a newly proposed metric that is not in use or a proposed change to an existing metric.


� 	This also applies to future metrics changes as the proposed standard merely states that non-consensus metrics changes would be subject to certain rebuttable presumptions.  The proposal does not state what would be required to rebut the presumptions.


   


� 	See generally, Joint Petition of NEXTLINK Pennsylvania, Inc., et al., for an Order Establishing a Formal  investigation  of Performance Standards, Remedies and Operations Support Systems Testing for Bell Atlantic-Pennsylvania, Inc., Dkt. No. P-00991643 (Opinion and Order entered December 31, 1999);  Joint Petition of NEXTLINK Pennsylvania, Inc., et al., for an Order Establishing a Formal  investigation  of Performance Standards, Remedies and Operations Support Systems Testing for Bell Atlantic-Pennsylvania, Inc., Dkt. No. P-00991643 (Opinion and Order entered July 21, 2000)(ruling on petitions for reconsideration)(“July 21 Order”); Joint Petition of NEXTLINK Pennsylvania, Inc., et al., for an Order Establishing a Formal  investigation  of Performance Standards, Remedies and Operations Support Systems Testing for Bell Atlantic-Pennsylvania, Inc., Dkt. No. P-00991643 (Opinion and Order entered September 1, 2000)(order on compliance filing);  Opinion and Order entered October 16, 2000)(clarifying certain aspects of the PMO); and, Opinion and Order entered November 14, 2000)(ruling on several Verizon PA requests to modify certain provisions of the Guidelines).


� 	NP-7 is a present Pennsylvania metric.  I can find no corresponding metric in the NY/PA Guidelines proposed herein.


� 	The specifics of Verizon's "ramp-up" proposal are as follows:  performance for "total flow-through"  (OR-5-01-- the percent of total orders that flow-through) should increase from its current level to the 80% standard in New York over the first 6 quarters of the PAP, and performance for "achieved flow-through" (OR-5-03 -- the percent of orders designed to flow-through that do flow-through) should increase from its current level to the 95% New York standard during the same time period.   (Verizon Ex. 3 at 25-26).  Achieved flow through in Pennsylvania is currently 84-86%.  (MCI Ex. 3 at 7).
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