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OPINION AND ORDER
BEFORE THE COMMISSION:


Before the Commission for consideration is the Petition for Reconsidera​tion and Clarification (Petition), filed by Verizon Pennsylvania, Inc. (Verizon PA) on December 23, 2002, relative to the Commission’s Final Opinion and Order entered December 10, 2002 (PMO II).  Several Parties filed Answers in Opposition to Verizon PA’s Petition. 
History of the Proceeding

This proceeding was commenced as a result of our April 11, 2001 Order in Re:  Structural Separation of Bell Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, (Functional/Structural Separation Order) Docket No. M‑00001353. Specifically, in Ordering Paragraph No. 16 of that Order, we ordered:  

That a proceeding shall be convened to determine whether any further adjustment of performance measures penalties may be necessary.  The purpose of the performance metrics penalties is to ensure performance by Verizon.  Accordingly, this proceeding shall also consider what level of penalties is necessary to achieve this goal.  Among those metrics addressed shall be order flow through, Billing Completion Notices (BCN), and under developed (UD) metrics.  The proceeding shall result in a report and recom​mendation to the Commission for decision, no later than September 30, 2001.

Subsequently, the scope of this proceeding was modified by our Secretarial Letter issued June 6, 2001, in Re: Consultative Report on Application of Verizon Pennsylvania Inc. for FCC Authorization to Provide In-Region InterLATA Service in Pennsylvania, Docket No. M-00001435 (271 Report), wherein we stated that:  

[I]n the further proceeding called for in ordering paragraph 16 of our Functional/Structural Separations Order, there will be a rebuttable presumption that the features of the NY remedies plan should be made applicable and tailored to Pennsylvania. Given that the participants in this proceeding have agreed to adopt the New York metrics, we anticipate that this further proceeding will address whether to conform the Pennsylvania metrics to New York metrics, as proposed by Verizon PA, as well as an appropriate transition to such metrics.

(271 Report, p. 267).



An evidentiary hearing was held before Administrative Law Judge (ALJ) Michael C. Schnierle on August 14, 2001, culminating in the issuance of a Recommended Decision on October 2, 2001.  Several Parties filed Exceptions and Reply Exceptions. 



On May 6, 2002, Verizon PA, MCI WorldCom Communications (MCIW), and AT&T Communications of Pennsylvania, Inc. (AT&T) filed a Settlement Agreement requesting that the Commission adopt a Consensus PAP as the Pennsylvania Performance Assurance Plan (PA PAP).  By Secretarial Letter issued on May 9, 2002, the Commission directed all interested Parties to file comments to the Consensus PAP no later than May 17, 2002.  The Office of Trial Staff (OTS), the  Office of Consumer Advocate (OCA), and the Office of Small Business Advocates (OSBA) filed Joint Comments to the Consensus PAP.  CTSI also filed Comments to the Consensus PAP.

In a Tentative Order entered on June 24, 2002, we addressed the Excep​tions, as well as other issues relevant to this proceeding.  After reaching tentative dispositions on various issues, we provided the Parties with the opportunity to file Comments to the Tentative Order within twenty days and Reply Comments within ten days thereafter.
In the final PMO II entered on December 10, 2002, we adopted Carrier to Carrier Guidelines for Pennsylvania which were modeled after the May 2002 New York Carrier to Carrier Guidelines.  We also adopted the Consensus PAP as the Pennsylvania PAP.  In addition, we directed the initiation of a Pennsylvania Carrier Working Group (PA CWG) to further address issues related to metrics and remedies in Pennsylvania.  Verizon PA filed the instant Petition.  The OTS, the OSBA, the OCA, CTSI LLC and Cavalier (collectively Opposing Parties) opposed Verizon PA’s Petition.
Thereafter, on February 6, 2003, the Opposing Parties indicated that while a meeting with Verizon PA had not resolved the controversy, progress had been made on the matter.  In response, on February 12, 2003, Verizon PA filed a further response requesting, inter alia, that the PA CWG be permitted to address the remaining contested issues as soon as possible.  
Discussion
The standard for granting reconsideration or clarification of a prior Commission Order is articulated in Duick  v. PG&W,  56 Pa. P.U.C. 553 (1982). (Duick).  In Duick, we said:  

A petition for reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part. In this regard we agree with the court in the Pennsylvania Railroad case, wherein it was said that “[p]arties…cannot be permitted by a second motion to review or reconsider, to raise the same questions which were specifically considered and decided against them.” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error. 
(Duick, p. 59).



We shall review the issues on which reconsideration and clarification are sought under the threshold standards of Duick.   


In its Petition, Verizon PA seeks reconsideration of two Commission determinations.  First, Verizon PA argues that the Commission’s decision to implement tentative Directory Listing (DL) measurements is based on inaccurate and obsolete information.  According to Verizon PA, the Commission’s decision is based solely on the record in the 271 Report which is no longer current or accurate.  Verizon PA also questions whether there is sufficient evidence in the record to support the Commission’s directive to implement tentative additional DL and White Pages (WP) measurements.  
Rather, Verizon PA maintains that the Commission’s concern with respect to the accuracy of DL service orders is already addressed by Metric OR‑6‑04, a measurement it previously proposed during this proceeding.  In addition, Verizon PA alleges that it recently implemented additional improvements to its Operations Support Systems (OSS) which address specific concerns cited by the Commission.  Verizon PA urges the Commission to reconsider its decision to implement DL/WP measurements in Pennsylvania, and to instead direct Verizon PA to report only on OR-6-04.  (Verizon PA Petition, pp. 2-6).


Next, Verizon PA asks that the Commission reconsider its ruling that Verizon PA report DL/WP measurements on a CLEC-specific basis.  Instead, Verizon PA proposes that it be permitted to declare the measurements “under development,” and submit the results to the PA CWG for analysis.  Alternatively, Verizon PA proposes that if the matter is not referred to the PA CWG, the DL/WP measurements should be reported on a CLEC-aggregate basis only for the three-month trial period stated in PMO II.  If the Commission declines to reconsider its decision to implement DL/WP measurements to be reported on a CLEC-specific basis, Verizon PA proposes, as a final option, that the Commission require CLECs to report to Verizon PA, using the Listing Verification Report (LVR) process, all known directory listing discrepancies which occurred during the three month period. (Verizon PA Petition, pp. 9-10).


Finally, Verizon PA requests that the Commission clarify that the utility is only required, under Ordering Paragraph 15 of PMO II, to provide CLEC-specific reports for CLECs that request such reports.  (Verizon PA Petition, pp. 10-11).


The Opposing Parties strongly contest Verizon PA’s requests.  Generally, they maintain that the arguments made in Verizon PA’s Petition were previously raised and considered in this proceeding.  (OSBA Answer, pp. 8-9; OCA Answer, pp. 3-4; OTS Answer, pp. 5-6).  They note that the Commission previously considered and rejected Verizon PA’s proposed OR-6-04 metric. (OTS Answer, pp. 6-7).  In addition, they adamantly disagree with Verizon PA’s assertion that its proposed OR-6-04 metric addresses order accuracy concerns.  (OSBA Answer, pp. 9-12; OTS Answer, pp. 7-8).  Specifically, the Opposing Parties assert that OR-6-04 measures only the accuracy of orders at one point of its DL/WP process.  It does not encompass measurement of the exchange point where the output from the initial DL/WP input data is resubmitted in LVRs for accuracy, to result in the final product in the published DL/WP entry.  (OSBA Answer, p. 10).  


The Opposing Parties also note that the arguments offered by Verizon PA in support of reconsideration of the Commission’s directive, that reporting for the DL/WP be implemented on a CLEC-specific basis, were also previously made by Verizon PA during this proceeding.  (OCA Answer, pp. 6-7; OTS Answer 10-11; OCA Answer, pp. 6-7).  Citing Duick, the Opposing Parties maintain that reconsideration on this issue is inappropriate since the arguments advanced by Verizon PA are neither new nor novel.  (OSBA Answer, p. 12).  While expressing a willingness to work with Verizon PA and other Parties, to discuss possible solutions to DL/WP issues in Pennsylvania, the Opposing Parties urge the Commission to deny Verizon PA’s Petition.  (OSBA Answer, p. 14).  



We agree with the Opposing Parties that Verizon PA’s Petition contains many of the arguments previously raised and considered during this proceeding.  Notably, Verizon PA has previously offered OR-6-04 as a proposal to address DL/WP issues in Pennsylvania.  After carefully reviewing the record, we concluded that the Joint Proposal DL/WP metrics should be adopted to address DL/WP issues in Pennsylvania.  In reaching our conclusion, we considered whether Verizon PA’s proposed OR-6-04 would adequately address DL/WP issues and problems expressed by the various Parties in this proceeding.  Contrary to Verizon PA’s contention, our decision to adopt the Joint Proposal is soundly supported by the record evidence.  Verizon PA’s assertions with regard to alleged OSS enhancements implemented after the close of this record are the kinds of informational updates which should be submitted to the PA CWG, which has been recently implemented in Pennsylvania.  See PMO II, p. 30.  
While we do not dispute Verizon PA’s allegations, there is, as noted by the Opposing Parties, insufficient information in this record to adequately confirm or verify whether such enhancements address or would address DL/WP concerns in Pennsylvania, and, would alleviate the need for the Joint Proposal metrics. (OCA Answer, p. 4-5).  We would like to remind both sides in this matter that the longer this matter remains contested, the longer it will be until the PA CWG may begin to effectively address the underlying issues.

Reconsideration of a prior Commission final order is a narrow review that is granted judiciously.  We emphasize that absent the presentation of new and novel arguments not previously raised and considered, or considerations which appear to have been overlooked, such a grant is inappropriate.  In this regard, Verizon PA has failed to persuade us that our ruling that it implement DL/WP metrics and report such metrics on a CLEC-specific basis is unsupported in the record or is in error.  To the contrary, the fact that the Commission did not adopt Verizon PA’s position on a particular issue does not mean that we overlooked evidence in reaching that decision.  While we are not required to address at length every argument or issue brought before the Commission, our final order in the instant proceeding entailed a thorough and mindful review of the arguments and evidence presented.  Having failed to meet the threshold standard for a review on reconsideration, Verizon PA’s request for reconsideration of our disposition on DL/WP issues in our December 10, 2002 Order is denied.  Further, we shall direct the Parties to file no further argumentative pleadings with respect to this issue until they have met with staff under the auspices of the PA CWG at least twice over a period of not less than thirty days.  


Finally, Verizon PA has asked us to clarify our intentions relative to reporting.  In Ordering Paragraph 15 of the PMO II, we directed, inter alia, that:  

Further, Verizon Pennsylvania Inc. shall provide to each CLEC its specific reports in a useable format with the underlying data used to calculate Verizon Pennsylvania Inc.’s performance and remedies for that CLEC at the same time as Verizon Pennsylvania Inc. submits its monthly reports.  Verizon Pennsylvania Inc. shall supply CLECs with specific data and reports for metrics and remedies.  . . .  CLECs may also request aggregate reports.  



In the discussion section of PMO II at pages 79 and 80, we adopted, with a slight modification, Verizon PA’s position, as articulated in its comments to the Tentative Order, and said that:  
Verizon PA suggests reporting should be on an as-requested basis to the CLECs.  The individual CLECs should not automatically get every component of the reporting, but rather should be provided what they request.  From the record before us, it appears that offering the CLECs that option to select components of the reporting panoply and letting them select one or some or all available components will not be overly burdensome on the CLECs or Verizon PA.  We will adopt that qualification to our proposal subject to the proviso that Verizon PA, at least annually, provide the list of available components to the CLECs for them to select the components they want to receive.  We shall not impose any limits on the frequency with which CLECs may change their elections.  If frequent changes in selections by CLECs become a problem, the parties are free to bring the issue up in the PA CWG or through formal complaint.



Verizon PA has requested that we clarify that our discussion in the text does apply to the ordering paragraph.  We clearly intended that language of the text to be read in conjunction with the ordering paragraph.  Accordingly, we shall clarify that reporting to the CLECs shall be subject to their option to select components of the CLEC-specific reporting panoply and to request aggregate reports.  Verizon PA shall provide the CLECs at least annually with a list of available components; THERFORE, 


IT IS ORDERED:  


1.
That Verizon Pennsylvania, Inc.’s Petition for Reconsideration and Clarification filed December 23, 2002, is granted, in part, and denied, in part, consistent with this Opinion and Order.  


2.
That the Parties shall file no further argumentative pleadings with respect to the directory listings/white pages issue until they have met with staff under the auspices of the Pennsylvania Carrier Working Group at least twice over a period of not less than thirty (30) days.  


3.
That Verizon Pennsylvania, Inc. is required to provide CLEC-specific reporting pursuant to CLEC request.  Reporting to the CLECs shall be subject to their option to select components of the CLEC-specific reporting panoply and to request aggregate reports.  


4.
That Verizon Pennsylvania Inc. is directed to notify all Pennsylvania CLECs, at least annually, of their right to receive CLEC-specific reporting upon notice to 
Verizon Pennsylvania, Inc.  Verizon Pennsylvania, Inc. shall provide the CLECs at least annually with a list of available components.  








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 6, 2003  
ORDER ENTERED:  March 10, 2003
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