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I.
MATTER BEFORE THE COMMISSION


Before the Commission for consideration and disposition are the Exceptions
 filed by the following Parties on April 15, 2003, to the Recommended Decision of Administrative Law Judge (ALJ) Larry Gesoff which was issued on March 26, 2003, in the above-captioned proceeding: Verizon Pennsylvania Inc. (Verizon PA); Covad Communications Company (Covad); the Pennsylvania Cable & Telecommunications Association (PCTA); the Office of Consumer Advocate (OCA),
 the Office of Small Business Advocate (OSBA); and the Office of Trial Staff (OTS).  



Reply Exceptions were filed on April 25, 2003, by the following Parties: Verizon PA, Covad, MCI Worldcom Inc. (MCIW), and the OCA.  Also on April 25, 2003, Full Service Computing Corporation, t/a Full Service Network (FSN) filed a Petition to Intervene and Reply Exceptions.  No responses to FSN’s Petition to Intervene have been filed.  

II.
HISTORY OF THE PROCEEDING


By Order entered May 15, 2002, the Commission rejected Verizon PA’s 2000 Network Modernization Plan (NMP) Biennial Update.  See Re: Verizon Pennsylvania Inc., Petition and Plan for Alternative Form of Regulation Under Chapter 30 2000 Biennial Update to Network Modernization Plan; Docket No. P‑00930715F0002 (Order entered May 15, 2002) (May 15 Order).
  The 2000 NMP Biennial Update represents the third biennial update to Verizon PA’s NMP as required by Chapter 30.  66 Pa. C.S. § 3003(b)(6).  


The May 15 Order, inter alia, directed Verizon PA to file a revised update setting forth its plan and objectives to comply with its legal obligation to provide broadband capability of at least 45 megabits per second (Mbps) upstream and down​stream, consistent with its previously approved NMP; and to increase the availability of Digital Subscriber Line (DSL) service to its rural and suburban residential and small business customers, such that the current deficiency (when measured against the year 2004 level of aggregate broadband availability commitment) is reduced by at least one‑half, within forty-five days of the Order’s entry date.



On May 30, 2002, Verizon PA filed a Petition for Reconsideration requesting that the Commission reconsider several aspects of its May 15 Order.
  Specifically, Verizon PA’s Petition for Reconsideration raised the following issues:

(1)
Reconsideration of the Commission’s conclusion that Verizon PA’s original NMP committed Verizon PA to a bandwidth speed of 45 Mbps that would be universally available;

(2)
Reconsideration of the Commission’s conclusion that DSL service, in the manner provided by Verizon PA, does not satisfy the statutory definition of “broadband” service;

(3)
Reconsideration of the Commission requirement to increase the availability of DSL service to rural and suburban residential and small business customers so as to reduce a current deficiency by one-half when measured against the year 2004 aggregate broadband availability commitment; and

(4)
Reconsideration to toll the time for filing the 45-day update and 2002 Biennial Update pending disposition of the its Petition.   



By Order entered June 13, 2002, the Commission granted the Petition for Reconsideration, pending review of and consideration on the merits.  The Commission noted that the 45-day deadline to file the NMP update and the June 2002 Biennial Update deadline would be tolled pending disposition of the Verizon PA Petition for Reconsideration on the merits.  



At Public Meeting held August 29, 2002, the Commission adopted a Joint Motion of Vice Chairman Robert K. Bloom and Commissioner Kim Pizzingrilli.  The Joint Motion gave Verizon PA the alternative to file a petition to amend its NMP on or before September 16, 2002, in lieu of the Commission taking action on the pending Petition for Reconsideration.  The Joint Motion informed Verizon PA that if said petition were timely filed, its Petition for Reconsideration would be held in abeyance pending resolution of any forthcoming Petition to Amend.
  Verizon was served a copy of the Joint Motion by Secretarial Letter dated August 30, 2002.



On September 16, 2002, in accordance with the Joint Motion, Verizon PA filed its Petition to Amend the Network Modernization Plan (NMP) portion of its Chapter 30 Plan (Petition to Amend).  Attached to the Petition to Amend was the “Third Supplement to Network Modernization Plan” (Third Supplement), the primary focus of the instant proceeding.  The Petition to Amend requests approval of certain changes to Verizon PA’s existing NMP as set forth in the Third Supplement to the NMP, attached to the Petition to Amend. Public notice of the filing was made through publication in the Pennsylvania Bulletin.  



The Third Supplement describes three areas of amendment.  First, Verizon PA proposes to deploy fiber or comparable technology deeper into its distribution network to its remote terminals to make higher bandwidth services available for purchase by more customers.  Second, Verizon PA promises to make available, upon customer request, broadband services of at least 1.544 megabits per second (Mbps), using the appropriate technology of its choice, within five days of the customer request, and of at least 45 Mbps within commercially reasonable times (currently between 45 to 60 days) under the same deployment schedule as contained in the existing NMP.  (VZ M.B. at 1).  Third, Verizon PA presents its DSL deployment plans at various speeds (higher than or less than 1.544 Mbps) and types of DSL to reach 45% of rural lines by 2006.  This includes the deployment of DSL technology in remote terminals and a proposal to close the availability gap between residential and business DSL in rural areas to no more than 10% by 2007.  



On October 11, 2002, MCIW, OCA and OTS filed Answers to Verizon PA’s Petition to Amend its NMP.  



By Secretarial Letter dated October 31, 2002, the Commission determined that the Answers to Verizon PA’s Petition to Amend raised factual issues concerning speed, deployment and competitors’ access to Verizon PA’s network.  Based on these facts, it was decided that the Commission needed more information and clarification on the proposals set forth in the Verizon PA petition.  Therefore, the Commission deter​mined that hearings and/or technical conferences were needed to supply additional facts before ruling on the merits of Verizon PA’s Petition to Amend.  



In its October 31, 2002 Secretarial Letter, the Commission also referred this matter to the Office of Administrative Law Judge.  The Commission directed Verizon PA to file additional information relating to the current and proposed deployment of, and competitors’ access to, high speed facilities and services, within fifteen days.  The Commission further directed the presiding officer to issue a Recommended Decision by January 31, 2003.



On November 13, 2002, Verizon PA filed a Motion for Clarification to Limit the Scope of the Proceeding.  The Motion for Clarification requested that this proceeding be limited to issues that permit the Commission to determine whether the proposed NMP modifications are consistent with the provisions of Chapter 30 and in the public interest.  The Motion asked that issues raised by the OCA and the OTS, concerning other aspects of Verizon PA’s Chapter 30 Plan, such as its Price Stability Mechanism (PSM) and issues regarding competitive access to its broadband facilities and the unbundling requirements of the federal Telecommunications Act of 1996 (TA-96), raised by MCIW, be declared outside the scope of this proceeding and not be considered.



On November 15, 2002, the OTS filed a response to Verizon PA’s Motion.  On November 18, 2002, Verizon PA filed a Response to the Commission’s Secretarial Letter.  On November 20, 2002, the OSBA filed a Notice of Intervention and a Public Statement.



On November 25, 2002, MCIW and the OCA filed Answers to Verizon PA’s Motion for Clarification.



On December 12, 2002, the Commission issued a Secretarial Letter granting a request that Verizon PA made in a December 9, 2002 Letter for an Extension of the Due Date for the Recommended Decision in this proceeding to March 7, 2003.  In accordance with the Secretarial Letter, the ALJ issued a Second Prehearing Order setting forth a revised litigation schedule providing for a Recommended Decision on March 7, 2003.



By Order entered on December 19, 2002, the Commission denied Verizon PA’s Motion for Clarification.  The Commission determined that an examination of the economic portions of Verizon PA’s Chapter 30 plan is appropriate and that the Parties may address, and the presiding ALJ recommend, whether any adjustments to the economic portions of Verizon PA’s Chapter 30 plan are warranted in light of the proposed amendment to the NMP.  The Commission also ruled that the scope of this proceeding shall include an examination of the extent to which competitors will have access to Verizon PA’s broadband facilities and services under its amended NMP commitments.  (slip op. at 6).



As described at pages 4-7 of the Recommended Decision, the ALJ outlined in table form the various Statements and Exhibits which the Parties served one another to be presented at the hearings on January 10, 2003.



On February 20, 2003, the Federal Communications Commission (FCC) issued a press release announcing the FCC’s adoption of new rules regarding the network unbundling obligations of incumbent local exchange carriers (ILEC).
  While the FCC’s action appears to impact some issues in this proceeding, the exact impact will become evident only when the FCC releases its order.  The Parties agreed to address the impact in their Reply Briefs if the FCC issued its order before the March 13, 2003, due date for the filing of Reply Briefs.  The text of the FCC’s Triennial Review Order was not issued before this date and, thus, the Recommended Decision did not contain a discussion of the FCC’s action.  



The ALJ recommended that the Commission give the Parties an opportunity to address the impact of the FCC order in main and reply briefs filed directly with the Commission on the same dates on which Exceptions and Reply Exceptions are due.  Briefs were necessary because the Commission’s rules do not provide for the discussion of this type of issue in Exceptions or Reply Exceptions.  (Tr. at 407-411).  Again, the FCC’s Order was not issued at the time that Exceptions or Reply Exceptions were due.



By Fifth Interim Order issued March 5, 2003, the ALJ admitted into the record MCIW Cross-Examination Exhibits 11 (revised) and 23.  By Sixth Interim Order issued March 7, 2003, the ALJ admitted into the record Covad Exhibit 1 and closed the record effective March 13, 2003.  By Seventh Interim Order issued March 12, 2003, the ALJ admitted into the record OCA Exhibits 12-14.



The witnesses in this proceeding appeared in panels.  The Economic Panel and the NMP Issues Panel appeared on February 25, 2003.  The Other Parties Economic Panel consisted of Mr. Deardorf (on behalf of OTS), Dr. Ben Johnson (on behalf of OCA) and Dr. Sanford Levin (on behalf of OSBA) (who did not appear, but whose testimony was admitted by stipulation).  The Verizon PA Economic Panel consisted of Dr. William E. Taylor.  The Verizon PA NMP Panel consisted of Messrs. Dunsey and Kramer and Ms. Debra M. Berry.  The Other Parties NMP Panel consisted of Messrs. Curry, Baker, and Beichner (all on behalf of OCA), and Mr. Kubas (on behalf of OTS).  The Competitive Access Issues Panel appeared on February 26, 2003.  The Other Parties’ Competitive Access Issues Panel consisted of Ms. Sherry Lichtenberg and Mr. Michael Starkey (on behalf of MCIW), Ms. Valerie Evans (who did not appear by stipulation of the Parties), and Mr. Michael Clancy (for Covad).  The Verizon PA Competitive Access Issues Panel consisted of Messrs. White, Nawrocki and Richard.



The following Parties filed Main Briefs on March 6 and Reply Briefs on March 13, 2003: Verizon PA, Covad, MCIW, the OCA, the OSBA and OTS.
  At the ALJ’s direction, the Parties agreed upon and used a common brief outline.



By Eighth Interim Order, issued March 24, 2003, the ALJ reopened the record to admit OCA Exhibit 15, and then closed the record.



In his Recommended Decision, ALJ Gesoff recommended that Verizon PA’s Third Supplement be approved according to certain modifications and clarifications.  (R.D., p. 9). 

III.
DISCUSSION


All of the Findings of Fact and Conclusions of Law set forth in the Recommended Decision shall be incorporated herein by reference, and adopted, without comment, unless modified or reversed, either expressly or by necessary implication by this Opinion and Order.  See R.D. at 19-87; at 88.  



As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and should be deemed denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

A.
FSN’s Petition to Intervene


On April 25, 2003, FSN filed a Petition to Intervene (FSN Petition).  FSN avers that it has a strong interest in two issues in this proceeding.  Those issues are the deployment of GR‑303 technology
 and the availability of concentrated Enhanced Extended Links (EELs).
  The GR-303 and concentrated EEL issues are critical to FSN’s 
facilities-based business plan to extend its network to service residential customers on a widespread basis in a reasonably efficient manner.  See FSN Petition at 3.  Notwith​standing that MCIW and Covad have raised claims and introduced evidence on issues pertaining to CLEC access to Verizon PA’s network, and MCIW, in particular, has raised a claim and provided evidentiary support for a Commission determination that Verizon PA be required to deploy GR-303 technology in its network, FSN states that the issues it seeks to raise cannot be represented by existing participants.  (FSN Petition at 3).  FSN states:  
FSN is a small CLEC in western Pennsylvania with its own unique business strategy which is focused on expanding its business to serve residential customers in the more rural parts of Verizon’s service territory.  No other participant in the proceeding shares this interest.   

(FSN Petition at 3).



FSN seeks intervention for the purpose of having its Replies to Exceptions, which are proffered with its Petition to Intervene, considered.



On consideration of the FSN Petition, it shall be granted.  Under 52 Pa. Code § 5.72(a), a party is eligible to intervene where that party has an interest which is not adequately represented by existing parties and that party may be bound by the action of the Commission.  While the FSN Petition may be alleged as untimely, we note that no party has opposed the participation of FSN at this stage of the proceedings.  Also, FSN shall be bound by the state of the record as it exists at this stage of its intervention.  

B.
Summary of the Third Supplement Proposal


Verizon PA’s proposed amendments to its NMP, as contained in the Third Supplement, are summarized, as follows:  

· 45 Mbps and higher speeds at market-based rates in commercially reasonable time frames (45-60 days), 50% of lines in all zones by 2004, 100% by 2015, 


· Broadband service at 1.544Mbps, using Verizon PA’s choice of technology, within 5 days of request, 50% of lines in Urban, Suburban, and Rural ("all zones") by 2004, 70% of lines in all zones by 2010, 100% by 2015, 


· Fiber to Remote Terminals (RTs), 60% of RTs by 2010 and 100% by 2015, 


· DSL deployment at speeds less than and greater than 1.544 Mbps, 45% of lines in all zones by 2006 and closing the residence and business availability gap within all zones to 10% by 2007.

(R.D. at 14, referring to Third Supplement).


On Oral Rejoinder, Verizon added an additional proposal that it will construct additional Remote Terminals so that no loop length is greater than 12,000 feet.  (See Tr. at 155 and Third Supplement at 1).



As described in greater detail by Messrs. Dunsey and Kramer, the revised NMP proposed in the Third Supplement contains three significant aspects of deployment of a broadband capable network.  (VZ St. 1.1 at 3) (R.D. at 15-17).  



The first part of the Third Supplement consists of a commitment to deploy fiber (or comparable technology) deeper into the distribution network to the remote terminals (essentially, “fiber to the neighborhood”).  To meet this commitment, Verizon PA will install fiber from the central office to existing copper-fed remote terminals (RT).  Alternatively, if no RT is in place, and customers are more than 12,000 feet from the central office, Verizon PA will deploy a new RT.  This commitment will require Verizon PA to run fiber and equip approximately [BEGIN PROPRIETARY]                                                                                                        
                            [END PROPRIETARY].  This extension of high capacity facilities closer to end‑users provides for the availability of higher bandwidth services for more (and ultimately all) customers throughout Verizon PA’s territory.  Verizon commits to serve all new RTs with fiber, or with comparable technology, by 2015, with an interim target of 60% of RTs by 2010.  (Third Supplement at 1).  The extension of fiber to the neighborhood prepares the network to accommodate new technologies as they arise to connect the customer with the broadband capabilities of the network.  (Verizon PA St. 1.1 (Rebuttal Testimony of Charles L. Dunsey and Edward W. Kramer) at 3).  As Verizon PA witness Mr. Dunsey stated, “It positions us to be ready for that final network, that final architecture, that final technology that needs to become available to the market-place . . .” (Tr. at 157) (See Third Supplement at 1).


The second part of the Third Supplement commits Verizon PA to make available to customers, under the same deployment schedule as contained in the existing NMP, broadband services of at least 1.544 Mbps (using appropriate technology of Verizon PA’s choice) within five days when the customer requests five-day delivery.  Those standards are 50% of urban/suburban/rural customers by 2004 and 100% of urban/suburban/rural customers by 2015.  Additionally, Verizon commits to an additional interim target of 70% availability by 2010.  (Third Supplement at 1-2).  



Additionally, Verizon PA also commits to making available services of at least 45 Mbps within commercially reasonable times, at market-based rates, under the same deployment schedule as contained in the existing NMP.  Since this speed is far higher than the 1.544 Mbps statutory definition of broadband – representing a significant additional commitment on top of the statutory requirements – the Third Supplement makes clear that these higher speed services of at least 45 Mbps will be made available within a commercially reasonable time, currently between 45 to 60 days, and will not be subject to the five-day limitation of 66 Pa. C. S. § 3002.  With this clarification regarding the applicable time requirements, Verizon PA will make available services at 45 Mbps and higher, up to and including Verizon PA’s fastest currently available tariffed service at bit speeds up to 2.488 gigabits per second (OC-48), at the same deployment percentage benchmarks as the 45 Mbps services.  (Third Supplement at 2).



The third part of the Third Supplement contains a commitment to deploying DSL in rural areas.  Verizon PA plans to accelerate deployment of DSL at various speeds (i.e., faster or slower than 1.544 megabits) to reach 45% of rural lines by 2006.  This necessitates the deployment of DSL technology in the RTs and is an increase over the current DSL deployment level of 18% in rural areas.  Verizon PA also plans to close the residence and business DSL availability gap within each of the urban/suburban/rural categories to no more than 10% by 2007.  The Third Supplement does not project further deployment goals in the out years for DSL (or any other specific technology) because of technical and industry uncertainties.  (Third Supplement at 3).



In its Third Supplement Verizon PA also proposes to extend its fiber deployment to 100% of its RTs by 2015, and to measure the progress of that deployment by committing to deploy fiber to 60% of RTs by 2010.  This program will make high-speed broadband services available to all customers by 2015.  (Third Supplement at 1).



Some of the Parties objected to Verizon PA’s proposed amendments to its NMP.  Some objections have also been raised in the Exceptions.  All of the issues addressed in the Recommended Decision will be discussed below and disposed of, whether excepted to or not.

C.
Issues in the Proceeding


1.
Verizon PA’s Commitment to 1.544 Mbps versus its Plan for 45 Mbps and Verizon PA’s Petition for Reconsideration



a.
Petition For Reconsideration



This issue necessarily addresses Verizon PA’s Petition for Reconsideration of our May 15 Order.
  In our May 15 Order, we concluded, inter alia, that Verizon PA’s NMP committed the company to providing a bandwidth speed of 45 Mbps.  Verizon PA argued in its Petition for Reconsideration that this Commission’s conclusion that Verizon PA committed itself to the bandwidth speed of 45 Mbps, under “universally available” conditions, was based on a “misreading” of the plan and a “misunderstanding” of the statutory requirements of Chapter 30.  See Petition for Reconsideration at 3.



As noted, we held in abeyance, final action on the Petition for Reconsideration pending resolution of the Third Supplement attached to Verizon PA’s Petition to Amend.  We observed in the Joint Motion, that the Petition to Amend the NMP could move forward to resolve the terms of Verizon PA’s NMP.  



At pages 17-19 of the Recommended Decision, ALJ Gesoff notes that he was bound by the conclusion reached in our May 15 Order that Verizon PA voluntarily committed to a universal broadband with a network speed of 45 Mbps or greater.  Notwithstanding this acknowledgment, ALJ Gesoff expresses disagreement with that conclusion.  (R.D. at 17).  ALJ Gesoff notes the distinction between language in the original NMP wherein Verizon PA indicated that it planned to deploy a broadband network using fiber optic or other technology capable of supporting services requiring bandwidth speeds of 45 Mbps or greater, as compared to the statements in the original NMP that Verizon’s plans could be modified, but not its broadband availability commitments.  (R.D. at 18).



On consideration of the Petition for Reconsideration pertaining to resolution of the 45 Mbps commitment matter, we do not intend to revisit the reasoning and analysis of our May 15 Order.  Therefore, we shall deny the Petition for Reconsideration while fully recognizing that it is within the prerogative of Verizon PA to come before this Commission and request modification of its NMP.  



Based on the foregoing, we shall treat the Verizon PA Petition to Amend as incorporating all substantive positions of Verizon PA that its NMP should be revised based on the evidentiary record, the current state of technology and market demand for broadband services.



b.
Positions of the Parties


Verizon PA proposed to change its existing NMP, by altering its current commitment to make broadband services available to customers, under the same deployment schedule as contained in its existing NMP, at a speed of 1.544 Mbps, rather than broadband service of at least 45 Mbps as contained in its existing NMP.  The OTS, OCA, and other non-Verizon PA Parties, opposed this proposed change on the basis of the Commission’s finding in the May 15 Order that Verizon PA was bound by its prior commitment to provide broadband speed of 45 Mbps.  (R.D. at 17).


c.
ALJ’s Recommendation



The ALJ, as noted, respectfully disagreed with the Commission’s May 15 Order which found that Verizon PA was committed to its original proposal to offer broadband service at a speed of 45 Mbps.  (R.D. at 17-19).  Nevertheless, the ALJ concluded that he was bound by the May 15 Order.



d.
Exceptions and Replies


In its Exceptions, the OTS contends that, even though the ALJ correctly found that he is bound by the May 15 Order, the ALJ erred in reaching the conclusion that Verizon PA’s NMP provides for a broadband commitment of only 1.544 Mbps, rather than 45 Mbps.  The OTS argues that the ALJ misinterprets Verizon PA’s current NMP in arriving at his conclusion.  The OTS references the prior Commission Orders in support of its argument.  The OTS also agrees with the OCA and OSBA that this proceeding is not the appropriate forum in which to resolve that Petition for Reconsideration.  (OTS Exc. at 4‑10).


The OCA also asserts that the ALJ erred in concluding that Verizon PA had committed only to a 1.544 Mbps in its current NMP.  The OCA also relies on the Commission’s May 15 Order.  (OCA Exc. at. 3‑10).


The OSBA, in addition to objecting to the ALJ conclusion, also argues in its Exceptions that the ALJ exceeded his authority in disagreeing with the Commission regarding this issue.  The OSBA submits that the ALJ added nothing more than confusion to the proceeding by stating his disagreement.  (OSBA Exc. at. 4-7).


In its Exceptions and Replies, Verizon PA supports the ALJ’s disagreement with the May 15 Order regarding its commitment to provide broadband service at 1.544 Mbps.  Verizon PA argues that the ALJ properly concluded that Verizon PA did not obligate itself to provide broadband at 45 Mbps in its initial NMP.  Verizon PA avers that the May 15 Order is not final since it filed a Petition for Reconsideration which is still under a review of the merits.  Verizon PA asserts that the Commission should grant its Petition for Reconsideration regarding the broadband speed and dismiss this proceeding as moot.  (VZ Exc. at 7-10; VZ R.Exc. at 2-8).


In its Reply Exceptions, the OCA contends that Verizon PA’s argument that the May 15 Order is not a final order, is incorrect.  The OCA further argues that Verizon PA’s contention that its 1998 Update and change in technology plans altered its broadband commitment is also in error.  (OCA R.Exc. at 4-15).


e.
Disposition



The Exceptions of the OTS, OCA, and OSBA, shall be granted, consistent with the discussion contained in this Opinion and Order.  Verizon PA’s Exceptions are denied.  On consideration of this issue, the ALJ relied upon, and restated the following pertinent language from Verizon PA’s original NMP, adding bold type for emphasis:

Bell [now Verizon PA] commits to deploy the technologies necessary to provide universal broadband availability in 2015.  In order to meet this commitment, Bell plans to deploy a broadband network using fiber optics or other comparable technology that is capable of supporting services requiring bandwidth of at least 45 megabits per second or its equivalent.

Although Bell currently expects to rely extensively on fiber technology, Bell does not know what technologies may be developed in the future.  The NMP therefore does not require the Company to use any specific technology.  As new technologies are developed with comparable capabilities, Bell will modify its implementation plans, but not its broadband availability commitments.  These modifications will be included in Bell's biennial updates to the NMP.



The ALJ, further relying on the definition found in Section 3002 of the Code, 66 Pa. C. S. § 3002, where broadband is defined as “[a] communication channel using any technology and having a bandwidth equal to or greater than 1.544 megabits per second” concluded that Verizon planned, as compared to committed, to meet this commitment by deploying a broadband network which would use fiber optics, or some 
other comparable technology, capable of supporting services requiring a bandwidth of at least 45 Mbps or its equivalent.  (R.D. at 18). 



We disagree with the ALJ.  It is clear from the above-cited quotations that Verizon PA had, at minimum, affirmatively described its network modernization plans which conveyed to this Commission a perception that Verizon PA intended and committed from the inception of its NMP, to provide broadband service at 45 Mbps.  Should this have been an erroneous perception, it was incumbent upon Verizon PA to have clarified this prior to these proceedings.  Instead, Verizon PA remained silent and allowed the Commission’s reasonable understanding of its NMP commitments to be used as a basis for rejecting other parties’ requests for greater economic concessions, such as the earnings sharing proposal advocated by the OCA.  See OCA Answer.



Based on the foregoing, the Exceptions of the OCA, OTS and OSBA regarding this issue are granted, to the extent they are consistent with the discussion above.  The Exception of Verizon PA on this issue is consequently denied, consistent with the discussion above.  


Before concluding our discussion with regard to the Petition for Reconsideration, we note that, as stated in Section II of this Opinion and Order, we previously tolled the time required by our May 15 Order for Verizon to file a 45-day Update that set forth its plan to comply with its legal obligation to provide broadband capability of at least 45 Mbps upstream and downstream as well as Verizon PA’s 2002 Biennial Update that was due in June 2002.  The dispositions we reach in this Opinion and Order with regard to the issues in the Third Supplement renders the 45-day Update moot.  With regard to tolling of the June 2002 NMP Biennial Update, we shall postpone the pending obligation on Verizon PA to file its 2002 Biennial Update filing until June 2004, at which time it shall file both its 2002 and 2004 updates.  We believe that this postponement is reasonable in light of the amount of time it has taken to resolve the NMP issues surrounding Verizon PA’s 2000 NMP Biennial Update in this Opinion and Order and the fact that Verizon PA’s 2004 NMP Biennial Update is due in less than one year from now.  Therefore, we shall direct Verizon PA to consolidate its 2002 and 2004 NMP Biennial Updates, in accordance with the requirements of our May 15 Order, to the extent that the May 15 Order requirements are consistent with, or have been superseded by, this instant Opinion and Order.


2.
The Change in the Availability of 45 Mbps Broadband Service from Within 5 days of a Customer Request to Within a Commercially Reasonable Amount of Time (45-60 days) and Associated Commitment Dates


a.
Positions of the Parties


Verizon PA’s Third Supplement modifies the availability of broadband service at 45 Mbps and higher.  Originally, broadband service at this speed was to have been available within five days of a customer request.
  The Third Supplement extends that time to within a commercially reasonable amount of time (currently defined as 45‑60 days).  The deployment schedule for 45 Mbps broadband service has not changed from the original NMP.  It remains at 50% of urban/suburban/rural customers by 2004 and 100% of urban/suburban/rural customers by 2015.  (R.D. at 20).



No Party asserted that Verizon PA should provide 45 Mbps service within five days of request.  (R.D. at 20).  



The OCA contended that based on the alleged, dramatic, difference in the cost of providing the network to which Verizon PA originally committed and the network described in the Third Supplement, the differences in these relative costs is the amount to which Verizon would profit by the changes in the Third Supplement and the reason Verizon should deploy broadband faster than Chapter 30 requires.  (OCA M.B. at 15-16; R.D. at 20).



Verizon PA responded that Chapter 30 does not contain dollar require​ments.  Therefore, the relative cost of the two plans is not relevant.  In addition,  Verizon PA relied upon its witness Dunsey’s testimony, who explained the costs of the plans cannot be compared because “the technology continually changes” and, therefore, it is not clear “exactly what it is I would price and compare it to.”  See Tr. At 162.



b.
ALJ’s Recommendation


The ALJ recommended that this Commission adopt the change proposed by Verizon PA regarding the availability of 45 Mbps broadband service from five days to a “commercially reasonable” time period as reasonable.  However, the ALJ further recommended that Verizon PA’s deployment of 45 Mbps service be accelerated so as to match the 100% deployment for the 1.544 Mbps service, as discussed in Section IV.1 of the Recommended Decision.  As such, he recommended that Verizon PA deploy its 45 Mbps as follows:  50% of all exchanges by December 31, 2007 and 100% of exchanges by December 31, 2010.  (R.D. at 21-23).


c.
Exceptions and Replies


In its Exceptions, Verizon PA asserts that the ALJ’s recommendation to require deployment of 45 Mbps broadband service in 100% of exchanges by December 31, 2010, exceeds the plain authorizing language of Chapter 30, which only permits acceleration to December 31, 2015.  (VZ Exc. at 10).



In its Exceptions, the OTS contends that the ALJ erred in failing to address the OTS’ recommendations regarding Verizon PA’s proposed change on this issue.  The OTS submits that it did not, on record, specifically object to the increase in time for Verizon PA to provide the 45 Mbps service.  However, its witness, Joseph Kubas, objected to the vagueness of the language “commercially reasonable” time frame for providing the 45 Mbps service.  The OTS requests that Verizon PA be required to substitute more definitive language regarding the time frame for the provision of its 45 Mbps service.  (OTS Exc. at 10-12).


In its Reply Exceptions, Verizon PA argues that the OTS’ request for greater specificity in the definition of the “commercially reasonable time frame” should be rejected, since the ALJ already accepted Verizon PA’s contention that its current language of 45-60 days is reasonable.  (VZ R.Exc. at 12-13).


d.
Disposition


In our review of this issue, we concur with the ALJ that Verizon PA’s current language of a “commercially reasonable time frame,” along with its estimate of 45 to 60 days is sufficiently clear at present.  As pointed out by the ALJ, this matter can be re-examined in future biennial reviews.  However, there is sufficient clarity for the present time, and this provides Verizon PA with adequate flexibility to respond to unantici​pated circumstances regarding the provision of this service.  Accordingly, the OTS’ Exception on this issue is denied.



As noted, Verizon PA also objected to the ALJ’s recommendation to accelerate Verizon PA’s proposed 45 Mbps broadband deployment from December 31, 2015, to December 31, 2010, by arguing that the plain authorizing language of Chapter 30 only permits acceleration to December 31, 2015.  The statutory language in Section 3003(b)(1) of the Code, 66 Pa. C.S. § 3003(b)(1), provides that “[e]ach local exchange telecommunications company shall commit to universal broadband availability and shall commit to converting 100% of its interoffice and distribution telecommunications network to broadband capacity by December 31, 2015.”  As such, the Code sets an outside deadline for when universal broadband deployment must be achieved.  In establishing that outside deadline, the legislature wanted to make sure that universal deployment was not achieved later than 2015.  



With that said, however, we are of the opinion that Verizon PA’s proposed “commercially reasonable time frame” (currently defined as 45-60 days) and commitment dates (i.e., 50% urban/suburban/rural by December 31, 2004 and 100% urban/suburban/ rural by December 31, 2015) with regard to its 45 Mbps broadband services are reason​able at this point in time.  Therefore, we shall reverse the ALJ’s recommendation on this issue with the understanding that future technological advances in the deployment of such higher broadband service offerings could very well require our reconsideration of Verizon PA’s proposed “commercially reasonable time frame” and existing commitment dates associated with its higher speed broadband service.


3.
Deployment of Remote Terminals to Shorten Loop Lengths to 12,000 Feet


a.
Positions of the Parties


Verizon PA proposed deploying fiber to the RTs in its proposed Third Supplement; however, the Third Supplement contained no language that specifically committed Verizon PA to construct new RTs so that all copper loops would be less 12,000 feet.  (See Third Supplement at 1).  



OCA witness Mr. Curry recommended that Verizon PA should offer DSL service, or its equivalent, in additional locations as well as shortening all copper loops to 12,000 feet.  He added that Verizon should “upgrade its subscriber loop plant and deployment of remote terminals such that no copper loop exceeds 12,000 feet within a reasonable period of time after 2005, or make other changes so that all Verizon PA customers will enjoy the opportunity for DSL, or equivalent service, at download speeds of 1.544 mbps.”  (OCA St. 1 at 29, 33).


In Rebuttal testimony, Verizon PA witnesses Mssrs. Dunsey and Kramer agreed with Mr. Curry that in order to reach a DSL download speed of 1.544 Mbps, the loop must be limited to 12,000 feet.  As such, they stated that “[w]here no remote terminal is currently in place and customers are more than 12,000 feet from the central office, Verizon PA will deploy a new remote terminal.  (VZ St. 1.1 at 23).  Additionally, on oral rejoinder, Verizon PA’s witness Mr. Dunsey explained that:

The plan as it’s currently proposed does in fact drive fiber deeper into the network on an accelerated basis.  Specifically what it provides for is the presence of fiber and electronics to be located within 12,000 feet of every end user in [Verizon PA’s service territory in] Pennsylvania.

Tr. at 155.



b.
ALJ’s Recommendation


The ALJ recommended that Verizon PA specifically be directed to deploy needed RTs where customers are more than 12,000 feet from a central office.  (R.D. at 23-24).


c.
Exceptions and Replies 


Verizon PA does not object to the ALJ’s specific directive that it be required to deploy needed RTs where customers are more than 12,000 feet from a central office.  However, in its Exceptions on this issue, Verizon PA objects to the fact that this section and other portions of the Recommended Decision (see, e.g., R.D. at 35) could possibly be misinterpreted to require deployment of a specific technology, namely DSL.  



As another example, Verizon PA explains that the Recommended Decision could be read to require that all loops be shortened to 12,000 feet even if technologies make higher broadband speeds available over longer loops or using completely different technologies.  Verizon PA submits that the final Opinion and Order must be clarified so that any obligation imposed by it can be met through “any comparable technology.”  (VZ Exc. at 17-19).


In its Reply Exceptions, the OCA concurs with Verizon PA that the Commission must clarify that Chapter 30 obligations can be met through any comparable technology.  (OCA R.Exc. at 30-32).


d.
Disposition


In our consideration of this matter, we concur with Verizon PA and the OCA that, relative to the Recommended Decision in its entirety, we must make clear that Verizon PA can meet its Chapter 30 obligations by employing “any comparable technology.”  The distance limitation of 12,000 feet is a function of the copper com​pression technology of DSL.  However, we note that Verizon PA advocates using this technology to meet its Chapter 30 obligations at this time.  Accordingly, Verizon PA’s Exception regarding this section and other relevant sections of the ALJ’s Recommended Decision, as will be reflected in this Opinion and Order, is granted, only to the extent that those sections should not be misinterpreted to require deployment of specific technologies or network architectures.  Therefore, we adopt the ALJ’s recommendation that Verizon PA should deploy needed RTs where customers are more than 12,000 feet from a central office, to the extent it is consistent with our discussion above.  Finally, as discussed in the disposition of Section C.6.d. (Changes to Deployment Targets) of this Opinion and Order, below, we shall require Verizon to upgrade its existing RTs and to deploy additional RTs, consistent with the deployment schedule established in Section C.6.d., so that the presence of the equipment necessary to provide broad​band service at a speed of at least 1.544 Mbps is available to every end user in Pennsylvania.  If technologies make higher broadband speeds available over longer loops or other technology, Verizon PA shall modify its Plan accordingly and submit those modifications to the Commission for approval.

4.
DSL Deployment in Rural Areas


a.
Positions of the Parties


The OCA challenged Verizon PA’s DSL proposal because it contains what the OCA saw as a minimal additional commitment in rural areas.  (OCA M.B. at 25-28; R.D. at 25).  The OCA argued that the Commission should require a DSL service requirement that compensates for Verizon PA’s abandonment of its 1994 commitment to offer 45 Mbps service in five days.  It added that Verizon PA’s proposal to have only 45% of rural lines DSL-qualified by December 31, 2006, is weak given its present deployment levels and its prior commitments.



Verizon PA explained the difficulty of deploying DSL in its various RTs.  (Tr. at 164-66).  The OCA argued that, notwithstanding the difficulty that Verizon may encounter concerning DSL in its RTs, there is a great deal of progress that could be made by simply deploying DSL in Verizon PA’s central offices.  The OCA observed that Verizon PA has not deployed DSL in 141, or 57%, of its rural central offices.  The OCA submitted that DSL deployment in Rural central offices should present fewer technical challenges and appears to represent more of a financial – rather than a technological – problem.



b.
ALJ’s Recommendation


The ALJ made no specific recommendation on this issue, except as it is affected by other recommendations in the Recommended Decision regarding DSL or broadband service or deployment schedules.  See, e.g., R.D. at 34 pertaining to “Changes to Deployment Targets” and the associated discussion in this Opinion and Order, infra..


c.
Exceptions and Replies


None of the Parties filed Exceptions to this specific issue.



d.
Disposition


As noted above, none of the Parties filed Exceptions regarding the ALJ’s finding.  Accordingly, we adopt the ALJ’s findings concerning Verizon PA’s DSL deployment in rural areas, to the extent they are consistent with our dispositions in other Sections of this Opinion and Order.  


5.
Verizon’s DSL Deployment


a.
Positions of the Parties


Verizon PA’s position was that Pennsylvania ranks eighth in total DSL subscribership in an FCC report issued in July 2002, which does not consider 2002 data.  (VZ St. 1.1 (Dunsey/Kramer).  Verizon PA noted, in footnote 53 on page 25 of its Main Brief, that a more recent report shows that Pennsylvania ranks ninth in DSL deployment.  


Verizon PA asserted that with completion of the 2002 deployment plan, DSL is available in 61% of its central offices and to 61% of its lines
 across the state, including 100% of its urban offices as summarized below:  





______Offices
                Qualified Lines  
Rural

105/246
(43%)


39%

Suburban
92/102
(89%)


57%

Urban 

39/39

(100%)
  
91%


Total

236/387
(61%)


61%

VZ St. 1.1 (Dunsey-Kramer Rebuttal) at 21-22.
Verizon PA also asserted that it has met its current commitments under Chapter 30.  It averred that it is one of the leaders nationwide in fiber deployment.  Verizon PA argued that, according to the 2002 FCC ARMIS [Automated Reporting Management Information System] report on infrastructure (FCC Report 43-07), it is fourth in the nation in fiber deployment in both sheath miles and conductor miles.  (VZ St. 1.1 (Dunsey-Kramer Rebuttal) at 5).  



Other accomplishments mentioned by Verizon PA include the following:  
· Deployment of fiber in 100% of its interoffice facilities (IOF) by 2000.  This included transferring thousands of working IOF circuits from the old copper facilities to the new fiber facilities.  Verizon PA was the first jurisdiction in the former Bell Atlantic footprint to have 100% of its interoffice traffic on fiber facilities.  

· Deployment of 100% fiber access to all public schools, health care facilities and industrial parks by 2000.  This was an extraordinary accomplishment requiring Verizon PA to identify all 3737 such facilities in its territory (including 2279 public schools) and build fiber to the nearest right-of-way abutting each and every one of those facilities.  (VZ St. 1.1 (Dunsey Kramer Rebuttal) at 4-5).  
· Deployment of an additional 613,000 fiber miles from 1995 to 2001 – a growth of more than 100% in total fiber miles in a six year period.  (VZ St. 1.1 (Dunsey Kramer Rebuttal) at 4-5).
· Replacement of every switch in the Verizon PA network, to create a 100% digital switching network.  This required the replacement of approximately 400 switches.  Tr. at 160.



As noted, Verizon PA proposed in its Third Supplement to accelerate its deployment of DSL at various speeds (higher than or less than 1.544 Mbps) and types of DSL to reach 45% of rural lines by 2006.
  Additionally, Verizon PA proposed to close the availability gap between residential and business DSL in rural areas to no more than 10% by 2007.  (Third Supplement at 2-3).



The OCA posited that the Commonwealth of Pennsylvania has been deprived of the advantages it was meant to have under Chapter 30 because Verizon PA’s high speed deployment places it in the middle of the pack compared to other states.  The OCA argued that Chapter 30 provides that the Commonwealth’s policy is to encourage accelerated broadband deployment and the OCA claimed that Pennsylvania is not a national leader in this area.  (OCA M.B. at 29-31).

Verizon PA disagreed with the OCA that its accomplishments under Chapter 30 are just “business as usual.”  Verizon PA cited its placing of fiber in the public rights-of-way near every public school in Pennsylvania, which would not have been done absent Chapter 30.  (Tr. at 161).  Mr. Kramer, who has been involved in Chapter 30 compliance since 1994, explained the effort to comply with Chapter 30 has been “huge” and has involved “thousands and thousands of people.”  (Tr. at 160-161).  
The OCA pointed to Dr. Johnson’s testimony that Verizon PA’s capital additions compared to its depreciation expense during each of the years from 1990 to 2001 show that, while Verizon PA has been spending slightly more than it receives from its customers, it has actually been spending less in relation to its depreciation expense than it did before the adoption of its Chapter 30 plan.  (Tr. at 42).
Verizon PA asserted that comparisons between depreciation and “investment” levels are misleading.  Dr. Taylor explained that depreciation is not a source of funds – an “input” – and “the idea that customers have provided dollars for investment through depreciation is utterly incorrect.”  (Tr. at 111).  Under price cap regulation, “there is no effect on how Verizon PA accounts for its depreciation and the prices it is allowed to charge customers.”  Id.  According to Verizon PA, since the early 1990s, it has set its depreciation rates on a more accelerated depreciation schedule to reflect Generally Accepted Accounting Principles.  These more accelerated depreciation rates drive the ratios cited by Dr. Johnson.  (Id. at 111-112).


b.
ALJ’s Recommendation


The ALJ concluded that, compared to other states, Verizon PA’s DSL deployment is slipping slightly and not outstanding.  (R.D. at 29).



c.
Exceptions and Replies


No Party filed Exceptions to this specific issue in the Recommended Decision.  



d.
Disposition



As noted above, none of the Parties filed Exceptions regarding the ALJ’s finding.  Accordingly, we adopt the ALJ’s finding concerning Verizon’s DSL deployment.  Furthermore, we expect Verizon PA to adhere to its commitment in its Third Supplement to accelerate its deployment of DSL at various speeds (higher than or less than 1.544 Mbps) and types of DSL to reach 45% of rural lines by 2006, and to close the availability gap between residential and business DSL in rural areas to no more than 10% by 2007.  Also, we direct Verizon PA to create and update semi-annual lists of central offices designating those areas where DSL service is available in Pennsylvania.

6.
Changes to Deployment Targets



a.
Positions of the Parties


Verizon PA proposes in its Third Supplement to commit to providing the benefits of “fiber to the neighborhood” by 2015, the date contained in Chapter 30 and the date proposed in its original Chapter 30 NMP.  This includes 1) building fiber to each and every one of the approximately [BEGIN PROPRIETARY]       [END PROPRIETARY] existing RTs, and 2) shortening loop lengths to 12,000 feet (based on current technological requirements)
 by building approximately [BEGIN PROPRIETARY]        [END PROPRIETARY] new RTs – primarily in rural areas in order to have the shorter loop lengths that are needed to provide broadband services.  (VZ St. 1.1 (Dunsey-Kramer Rebuttal) at 23-25).  



The OCA and OSBA argued that Verizon PA’s DSL deployment should be accelerated.  OCA proposed that Verizon PA be required to deploy DSL service, or its equivalent, in all exchanges and existing RTs regardless of their classification as urban, suburban, or rural by December 31, 2005.  (OCA at St. No. 1 (Curry) at 33).  OSBA proposes ubiquitous DSL deployment by 2010.  (OSBA St. No. 1 (Levin) at 8).  



The OCA contended that DSL currently represents a reasonable com​promise between existing narrowband dial-up Internet access and a DS‑1.  The OCA chose December 31, 2005 as a target date because it believes rural Pennsylvania has waited too long for access to high-speed services.  To the OCA, this date represents a reasonable compromise between accelerated deployment and the recognition that deploying DSL to the most rural areas of Pennsylvania will take some time.  (OCA M.B. at 42-43).


Given how important DSL service has become, and to address Verizon PA’s delay in rural deployment, the OCA suggested that Verizon PA accomplish the DSL build-out by starting with the most economically distressed areas first.  This would be accomplished by deploying DSL according to a schedule of one-third of the COs and RTs in each of the three years remaining (now two and one-half years) until December 31, 2005.  (OCA M.B. at 43).  The OCA suggests that this deployment should progress according to the economic development maps submitted by OCA Witness Baker.  (OCA St. 3 at Ex. E).  The OCA requested that the Commission should adopt its standard of deployment because it is difficult to predict DSL service availability under Verizon’s different definitions of “DSL Qualified Lines” and “broadband availability” to measure progress in its NMP.



Finally, the OCA acknowledged that even when DSL is offered from every central office and every RT, not all lines in those areas will be able to use DSL given the length of some lines.  On average, [BEGIN PROPRIETARY]     [END PROPRIETARY] of Verizon PA lines are longer than 18,000 feet and would not currently be able to provide DSL service if it were fully deployed in all areas.  (OCA St. 1 at 31).  The OCA did not seek the requirement that DSL be available on all lines by 2005.  It wanted all central offices and RTs to be DSL-capable by 2005, and all loops over 12,000 feet to be reduced to that maximum in a reasonable period of time.  As such, not all rural lines will have DSL service by 2005 under the OCA’s proposal.



The OSBA recommended that broadband service be available in 100% of Verizon PA’s territory by 2010.  (OSBA St. 1 at 7-8).  In addition, the OSBA believes that balanced deployment is needed because the Commission’s May 15 Order expressed its concern that rural and suburban deployment as reflected in Verizon PA’s 2000 NMP Update has been lagging behind urban deployment, and residential broadband availability lags significantly behind that for business customers.  (OSBA M.B. at 10).  OSBA witness Dr. Levin recommended that the transition from today’s availability to 100% in 2010 should be linear, with a constant percentage point increase each year until 2010.  



In addition, Dr. Levin recommended that the availability percentages should be as close to even as possible between business and residential and urban and rural customers.  Dr. Levin noted this might require faster percentage point increases in the first years if rural deployment, for example, lags the other categories.  To accomplish this, the percentage of DSL availability should be the same in urban and rural areas and for residential and business customers by 2007.  At a minimum, the annual percentage point change for urban, rural, business, and residential customers, including such categories as rural residential and urban business, should be a constant percentage point increase from those existing today in order to reach 100% by 2010, with additional increases to meet the equality standard by 2007.  (OSBA M.B. at 10).


Verizon PA argued that it is impossible to accomplish what the OCA and OSBA propose.  Messrs. Dunsey and Kramer explained that Verizon PA would have to equip all central offices and approximately [BEGIN PROPRIETARY]                         
                     [END PROPRIETARY] to expand DSL everywhere in Pennsylvania.  They added that, as the employees who would be responsible for implementing such a project, they know that this would be virtually impossible to accomplish before 2015.  OCA witness Mr. Curry acknowledged that he knew of no other Regional Bell Operating Company that has committed to do what Verizon PA has proposed in this docket – regardless of the time frame.  (Tr. at 241-242).  



Messrs. Dunsey and Kramer added that it can take between six months to a year to engineer and construct a single RT, including preparing initial engineering plans, obtaining rights-of-way, coordinating with vendors and then physically constructing the RT.  (Tr. at 241-242).  Mr. Dunsey stated that absent a Chapter 30 commitment, Verizon PA would ordinarily be constructing a very small number of RTs per year, probably less than 20.  (Tr. at 220 (Dunsey)).  These would be constructed only to meet normal growth.  Under OCA’s proposal, Verizon PA would have to construct approximately [BEGIN PROPRIETARY]       [END PROPRIETARY] new RTs – certainly a substantial construction program that cannot physically be accomplished by year end 2005 – less than three years away.  (VZ St. 1.1 (Dunsey/Kramer) at 25)).  



Verizon PA submitted that, even if it were to stop all other construction and engineering projects to concentrate all its resources solely on the task of constructing and equipping [BEGIN PROPRIETARY]                                                               [END PROPRIETARY] with DSL capability, the vendors who supply the equipment needed to construct and equip the RTs would not be able to meet the demand.  According to Verizon PA, such an undertaking simply cannot be accelerated into a two to three year period.



Verizon PA averred that even the OCA’s witness Curry’s proposed modification that DSL equipment be located in existing RTs by year-end 2005, with any additional RTs placed “as soon as reasonable and as practical,” would not significantly reduce the work required to meet the OCA’s target.  (Tr. at 147 (Curry Surrebuttal)).  As Mr. Kramer explained, Verizon PA would still have to equip approximately [BEGIN PROPRIETARY]                                                                                                         

                            [END PROPRIETARY] to meet the OCA’s target.  (Tr. at 166).  In a “business as usual” environment, Verizon PA would equip approximately 100 RTs per year, so the acceleration proposed by OCA would be “virtually impossible.”  Id.  Moreover, many of the existing RTs in rural areas are likely completely unsuitable for DSL deployment, requiring replacement with new RTs with all of the associated problems and delays.  Verizon PA asserted that these changes in deployment projections are unrealistic, would be impossible to comply with, are not supported by the statute and should be rejected.  (VZ M.B. at 28).


b.
ALJ’s Recommendation


The ALJ agreed with OCA witness Curry’s statement that “[i]t is unreason​able to accept the fact that Verizon PA is planning to have some of its customers wait another decade before they have access to 1.544 mbps service.”  (OCA St. No. 1 at 23).  He also agreed with the OSBA that small businesses will suffer commercial disadvantage as long as they are unable to participate in electronic commerce.  An acceleration of the deployment schedule will directly address their problems.  As such, the ALJ recommends that Verizon PA be required to deploy its DSL service more rapidly than it proposed in the Third Supplement.  



The ALJ agreed with Verizon PA that the three-year goal, which the OCA urges, is unreasonable.  In noting that Verizon PA has backed away from its commitment of 45 Mbps broadband service, the ALJ recommended that Verizon PA adhere to an accelerated 100% deployment target date of December 31, 2010, under the conditions proposed by OSBA’s witness Dr. Levin.  (See OSBA St. No.1 at 8; OSBA M.B. at 9-10).  (R.D. at 35).



c.
Exceptions and Replies


In its Exceptions, Verizon PA objects to the ALJ’s recommendation to accelerate the target deployments.  Verizon PA argues that Chapter 30 only permits acceleration to 2015.  Verizon PA contends that neither the ALJ nor this Commission is empowered to shorten the statutory time frame by ignoring the express terms specified by the Legislature from the Public Utility Code, such as Chapter 30’s provision in 66 Pa. C.S. § 3003(b)(1) that LECs have until December 31, 2015 to make broadband universally available.  (Verizon Exc. at 10-12).  Furthermore, Verizon PA asserts that the ALJ ignored compelling and uncontradicted evidence that total deployment by 2010 is not possible under current technology.  Verizon PA raises the same arguments that it raised during the proceeding concerning the amount of time it would take to accomplish the goals of the schedule proposed by OSBA, and adopted by the ALJ.  Verizon PA argues in detail that it is the work necessary to equip the existing RTs and deploy new RTs that makes ubiquity unattainable in the short time period required by the Recommended Decision.  (VZ Exc. at 13-17).



In its Exceptions, Covad contends that Verizon PA’s commitment to deploy broadband technology should be accelerated beyond what the ALJ recommended from 2010 to 2005.  (Covad Exc. at 5-6).


The OCA excepts to a potential misinterpretation of OSBA’s DSL proposal in the Recommended Decision.  The OCA notes various times throughout the Recommended Decision where the ALJ’s interchangeable use of “DSL” and “broadband” may inadvertently modify the OSBA proposal in certain portions of its discussion.  (OCA Exc. at 14-15).  The OCA also believes that the OSBA/ALJ recommendation should be supplemented by requiring Verizon PA to commit to further levels of interim DSL deployment so that all of Verizon PA’s central offices and RTs provide DSL service by 2005, and to permit the use of equivalent technologies.  (OCA Exc. at 16).


In its Exceptions, the OSBA also argues that the ALJ’s characterization of the OSBA’s position requires clarification.  The OSBA contends that the ALJ has used the terms “broadband” and “DSL” interchangeably.  For example, on page 30 of the Recommended Decision, OSBA notes that the ALJ mistakenly stated that the “OSBA proposes ubiquitous DSL deployment by 2010.”  Then on page 32, OSBA notes that the ALJ correctly states that “[t]he OSBA recommends that broadband service be available in 100% of Verizon’s territory by 2010.”  However, in the same paragraph, the ALJ talks about DSL, not 1.544 MBPS broadband availability, being deployed according to the OSBA’s recommended schedule.  Most importantly, the OSBA points out that Ordering Paragraph No. 6 recommends that 100% of Verizon PA’s central offices and RTs be “DSL capable at speeds of less than and greater than 1.544 megabits per second” on or before December 2010.  The OSBA contends that if Ordering Paragraph No. 6, as written in the Recommended Decision, is adopted by the Commission, Pennsylvanians may not receive all that the statute requires.  As such, the OSBA asserts that the Commission should specify that Verizon PA must make 1.544 Mbps broadband service available to all customers by December 31, 2010.  (OSBA Exc. at 7-9)


In its Reply Exceptions, Verizon PA asserts that, with respect to Covad’s, OCA’s, and OSBA’s separately filed Exceptions, supra, the Parties’ attempts to shorten the December 31, 2015 statutory deadline to implement broadband deployment across its territory should be rejected.  As such, Verizon PA argues that the statutory target deadline date of December 31, 2015 should be approved.  (VZ Exc. at 8-12).  Regarding OSBA’s and OCA’s Exceptions relating to technology, Verizon states it is in agreement with all Parties that Chapter 30 commitments are technology neutral.  (VZ R.Exc. at 13-14).


In its Reply Exceptions, the OCA submits that this Commission has sufficient statutory authority to require DSL deployment by 2010.  The OCA further asserts that Verizon PA has offered no acceptable explanation for the lack of DSL deployment, or any real promise of high speed service deployment in rural areas.  The OCA contends that if Verizon is not required to accelerate its deployment requirements, then Verizon’s productivity offset in its alternative ratemaking plan should be substantially increased.  (OCS R.Exc. at 15-30).


d.
Disposition


On this issue, Verizon PA excepts to the ALJ’s proposed acceleration of its 1.544 broadband services.   As we noted in connection with Issue 2, it is clear that Chapter 30 sets an outside date for when universal broadband deployment must be achieved.  However, the statute is ambiguous as to whether the Commission may establish an earlier target date for completion of broadband deployment.  In the Commission’s judgment, while the accelerated final target date for broadband availability advocated by some Parties and recommended by the ALJ is a laudable concept, the General Assembly has decided that December 31, 2015 is the appropriate date by which network modernization commitments should conclude.
  



Under these circumstances, we believe any changes altering that final target date for universal broadband deployment should also come from the General Assembly since the Commission may not have the authority to establish an earlier one.  However, that being said, and as explained in more detail below, we believe that a deployment schedule for the intermediate years that is more aggressive than the one proposed by Verizon PA is appropriate under the facts presented herein, supported by the record and within the scope of the Commission’s discretion.



Moving onto the substantive issues of proposals to accelerate deployment, we recognize that Verizon PA has proposed, inter alia, acceleration of its network modernization plan (based on its view of its present plan) by:  (1) deploying fiber, or comparable technology to all RTs in its network; and (2) building additional RTs so that no loop length is greater than 12,000 feet.  These are beneficial changes that will extend high capacity facilities closer to end-users and make higher bandwidth services available for more, and ultimately all, of Verizon PA’s customers.  This build-out also places Verizon PA’s network in a position to accommodate new technologies that may arise to connect the customer with broadband capabilities as required by Chapter 30.



Nevertheless, the Parties in this proceeding have argued for further acceleration in consideration for the reduction from Verizon PA’s originally proposed 45 Mbps network commitment.  Verizon PA has argued in this proceeding and in its Exceptions that the acceleration of broadband availability as proposed by OSBA, and adopted by the ALJ (i.e., 100% deployment of fiber to all RTs by 2010 and 100% of DSL by 2010) will be difficult due to vendor and resource limitations.
  Verizon PA asserts that OCA’s and Covad’s proposal to require Verizon PA to achieve 100% deployment by year-end 2005 is even more objectionable than the ALJ’s recommendation because it would require Verizon PA to equip or build RTs at a rate of approximately 2,000 per year for the next two-and-a-half years, which is an impossibility.  (VZ R.Exc. at 8).  



Verizon PA goes into detail and cites pertinent record evidence in its Exceptions on pages 14-16 as to the amount of work effort that is needed to build new RTs and upgrade old RTs under its proposal and the other Parties’ proposals.  While we recognize Verizon PA’s argument concerning the amount of work effort needed to build and upgrade RTs, we believe that a more aggressive deployment schedule than the one proposed by Verizon PA is appropriate.  The underlying testimony explains that in order to make 1.544 Mbps service available to 70% of its access lines by 2010, as proposed by Verizon PA, Verizon PA will need to upgrade [BEGIN PROPRIETARY]        [END PROPRIETARY] existing RTs and to construct [BEGIN PROPRIETARY]          [END PROPRIETARY] new RTs.  Tr. 155-156.  This, in turn, will require Verizon PA to upgrade approximately [BEGIN PROPRIETARY]         [END PROPRIETARY] RTs per year and to construct approximately [BEGIN PROPRIETARY]       [END PROPRIETARY] new RTs per year, on average.  The target date for 100% deployment, however, would still be December 31, 2015.  



In response to OCA’s proposal that Verizon PA be required to achieve 100% deployment by 2010, 5 years sooner than the statutory deadline, Verizon PA witness Kramer testified that this would require equipping [BEGIN PROPRIETARY] 
                   [END PROPRIETARY] RTs per year, which is “virtually impossible.”  Tr. 166.  Nevertheless, while vigorously contesting the OCA’s proposed deployment schedule, Verizon PA’s testimony did not specifically dispute the feasibility of more modest accelerations of its deployment schedule.  Indeed, we note, for example, that to achieve 1.544 Mbps service availability to 80% of its access lines (instead of 70%), Verizon PA would need to upgrade approximately [BEGIN PROPRIETARY]      

[END PROPRIETARY] RTs per year, an increase of [BEGIN PROPRIETARY]    

[END PROPRIETARY] RTs per year from the average work rate embodied in Verizon PA’s proposal.  Accordingly, we shall direct Verizon PA, at a minimum, to deploy broadband at a speed of at least 1.544 Mbps in a linear manner in accordance with the following schedule:

Target Date

% Broadband Deployment



12/31/2004


     50%




12/31/2006


     60%




12/31/2008


     70%




12/31/2010


     80%




12/31/2012


     90%




12/31/2015


    100%

Verizon PA’s progress in meeting these deployment targets shall be measured on an access line basis for both residence and business customers in each of the urban, suburban and rural exchange classifications across its service territory.  In addition, commencing with the 2004 Biennial Update, and each Biennial Update thereafter, Verizon PA shall set forth its efforts and its accomplishments to demonstrate its success of achieving these targets.



We shall also require Verizon PA to accelerate its upgrades to its existing RTs and to deploy additional RTs where needed in order for it to be able to deploy broadband services that are Chapter 30 compliant.  Consequently, as referenced in Section C.3.d., we shall require that Verizon PA adjust its schedule for the upgrades to existing RTs and deployment of new RTs in accordance with the above schedule.



Finally, while the deployment targets in this Opinion and Order are somewhat greater than those proposed by Verizon PA in its Petition, given the substantial decrease from its currently effective 45 Mbps plan, we are of the opinion that these accelerated deployment targets account, to some degree, for this diminution and for the investment costs avoided when compared to Verizon PA’s original 45 Mbps network plan.  Thus, these deployment targets reflect a balancing of the substantial cost savings likely to have been realized in not constructing a 45 Mbps broadband network to the curb.  OCA Witness Dr. Johnson provided testimony indicating that the investment cross savings realized by Verizon PA in not constructing a 45 Mbps network to the curb, when compared to a 1.544 Mbps network, could be measured in the billions of dollars.  See OCA St. 2-S at 53.  Based on the record evidence in this proceeding, we believe these accelerated targets are within Verizon PA’s ability to achieve and we urge Verizon PA to meet and possibly exceed these deployment targets for the benefit of its customers in the Commonwealth.


7.
Exchange Reclassification


a.
Positions of the Parties


The OCA requested two changes in the method by which the Commission measures Verizon PA’s progress in deploying broadband.  This is because the OCA believes that Verizon PA’s current method inaccurately classifies some of its rural exchanges, which in turn skews the number of lines that would be DSL-capable, or broadband-capable, across the rural category.  (OCA M.B. at 44; R.D. at 35-40).  


First, OCA Witness Rowland Curry testified that, for network moderni​zation purposes, the Commission should reassess the appropriate classification of exchanges within these categories by density cell groups, particularly within the “Rural” category.  This would recognize that many of Verizon PA’s rural exchanges have been reclassified from one Density Cell to another by reason of higher line density and, as a result, many of these “rural” exchanges should no longer be classified as Rural.  Second, the OCA believes that the Commission should also remove from the rural exchanges any exchange serving any incorporated place of 10,000 inhabitants or more in order to remove exchanges that may have a low overall line density, but serve larger towns and cities.  (OCA St. 1 at 39-40).


The OCA stated that Verizon PA’s exchanges were originally classified as rural, suburban and urban based upon their respective retail Dial Tone Line Cell classifications.
  Since those classifications were made in 1994, some rural exchanges have been reclassified.  The OCA argues that the following exchanges should also be reclassified from rural to suburban because they have moved from Dial Tone Line Cell 4 to 3, i.e. they have become less rural:  

Collegeville, Downingtown, Harleysville, Kennett Square, Landisville, Lebanon, Line Lexington, McMurray, Mechanicsburg, Olyphant, Phoenixville, Pottsville, Royersford, and Souderton.

OCA St. 1 at 39.


These exchanges have been reclassified because the working pair density has increased, i.e. these exchanges have become less rural and they have moved from 

Cell 4 to Cell 3.
  In one other instance, involving the Plymouth exchange, the migration in Density Cell classification has moved in the opposite direction from Cell 3 to 4.  In this case, the OCA recommends that the Plymouth exchange be reclassified from suburban to rural.  The OCA also pointed out that the Williamsport exchange was also reclassified from Cell 3 to 4.  However, as will be explained below, because Williamsport is a city with a population in excess of 10,000, the OCA’s proposal would require that Williamsport continue to be classified as a suburban exchange rather than a rural exchange.  This updating of the rural and suburban exchanges due to density cell reclassification would eliminate some of the more urban exchanges that are now no longer classified as Cell 4 and move one exchange from the suburban to rural category.  For example, Mechanicsburg and Downingtown were originally placed in the rural category because they were in Cell 4, but as those exchanges became less rural and were reclassified into Dial Tone Line Cell 3, the OCA submitted that there is no reason to continue to classify these exchanges as rural given this change in density.



Secondly, the OCA requested that the Commission reclassify as Suburban those exchanges which are in Cell 4, but which contain an incorporated municipality larger than 10,000 residents.  According to the OCA, this would be consistent with the Telecommunications Act of 1996, which defined Rural Telephone Companies as not serving incorporated places with populations larger than 10,000.
  This would remove from the Rural categories the following exchanges:

Altoona, Berwick, Bloomsburg, Coatesville, Indiana, Lebanon, Nanticoke, New Castle, Pottsville, Sunbury, Uniontown, Warren, and Washington.

(OCA St. 1 at 40).
The OCA emphasized, for example, that Altoona is a large Pennsylvania city and the Altoona exchange should not be grouped with rural exchanges.  OCA witness Baker testified that Altoona, with a population of 120,000, constitutes nearly 20% of the entire eleven county SEDA-COG region with which Mr. Baker is affiliated.  According to the OCA, removing large cities like Altoona from the rural classification would make the Rural exchange classification reflect areas that are truly rural as the Commission attempts to require service deployment in such rural areas.  (OCA St. 3 at 2, 8).


The OCA also recommended that Verizon PA be required to deploy by the number of its exchanges and not by the number of its lines so that broadband capability will be more evenly deployed throughout the rural exchanges.  Either method would result in completing deployment by the required ending date, but deployment by the number of exchanges, as opposed to the number of lines, will result in a much more equitable distribution of deployment in geographic areas throughout the required deployment period.  (OCA M.B. at 47).


Verizon PA argued before the ALJ that the purpose of these proposals, according to the OCA’s witness Mr. Curry, is to “statistically reduce the availability of DSL among rural exchanges and increase the number of DSL lines in the Suburban category . . . [in order] to accelerate the pace at which the most rural exchanges will receive DSL.”  (OCA St. 1 (Curry Direct) at 40).  Verizon PA argued in support of rejecting OCA’s attempt to manipulate the numbers because the result misleadingly alters the progress that Verizon PA made in rural DSL deployment to date.  Verizon PA characterized the OCA’s proposals attempt to shift the goal line in the middle of the game, despite Verizon PA’s steady and significant progress in its efforts to deploy DSL in rural exchanges.  



Verizon PA witness Debra Berry testified:

OCA’s proposals would destroy any continuity in [Verizon PA’s] measurement of deployment percentages over time. . . .  Further, Verizon PA had agreed that the original targets were feasible, as it was able to plan the extent of deployments that would be required to meet them.  Verizon PA cannot be expected to make such an evaluation or to plan future deployment based on a moving target.

(VZ St. 4.0 (Rebuttal Testimony of witness Debra M. Berry) at 4).


Verizon PA maintained that in its 1994 Opinion and Order addressing Verizon PA’s (then Bell Atlantic-PA’s) Chapter 30 plan, the Commission recognized the same principle stating:  “[t]his Commission’s review and evaluation of the biennial NMP update filings requires as a threshold matter that we have sufficient information to be capable of measuring progress and making determinations regarding the reasonableness of the Company’s implementation of its deployment guidelines.”
  According to Verizon PA, the OCA’s proposal would greatly inhibit the Commission’s, and Verizon PA’s, ability to measure such progress and should be rejected for this reason.  (VZ St. 1.1 (Dunsey-Kramer Rebuttal), at 25).


b.
ALJ’s Recommendation


The ALJ agreed with the OCA that its reclassification proposal is reason​able because it will provide the Commission with an accurate picture of Verizon PA’s deployment activity and direct the deployment to more rural exchanges in the future.  (OCA R.B. at 21-22).  The ALJ reasoned that, just as Verizon PA’s NMP allows it to use technology in response to new inventions and a changing marketplace, so too the classification of the exchanges into which it deploys should reflect Pennsylvania’s changing and shifting populations.  In adopting the OCA’s reclassification proposal, Verizon PA is required to deploy DSL and other broadband services by the number of exchanges rather than by the number of access lines.  



c.
Exceptions and Replies


None of the Parties filed Exceptions regarding this issue.



d.
Disposition


We agree with the ALJ that the proposal set forth by the OCA with regard to the classification of exchanges is reasonable and more accurately depicts the rural and non-rural aspects of an exchange.  Although the density cell rate structure has worked well for the establishment of monthly retail local exchange rates, it presents certain problems in exchanges that contain municipalities with larger populations that clearly are not rural.  We are of the opinion that those exchanges that the OCA proposes for reclassification are not significant as to derail Verizon PA’s deployment plans.  We clarify, however, that the exchange reclassification we adopt here is for purposes of Verizon PA’s NMP only, and will not affect or modify the tariffed Dial Tone Line classifications that Verizon PA uses to determine the monthly Dial Tone Line rates for its business and residence local exchange customers.  With this clarification, we shall adopt the ALJ’s recommendation with regard to exchange reclassification.



However, we disagree with the ALJ’s recommendation that would change the manner in which Verizon PA measures broadband deployment from an access line basis to an exchange basis.  We do not believe it is necessary to change the manner in which Verizon PA presently measures its deployment targets.  As discussed in Section C.6.d., we are requiring Verizon PA to measure its broadband deployment on an access line basis for both residence and business customers in each of the urban, suburban and rural exchange classifications across its service territory.  As such, we are of the opinion that this type of measurement is appropriate for determining whether broadband deficiencies exist in certain areas of Verizon PA’s service territory.  Therefore, the ALJ’s recommendation on this matter is denied, consistent with this discussion.

8.
Broadband Inventory


a.
Positions of the Parties


Verizon PA agreed to release information to the public regarding those Central Offices from which it currently provides DSL services and to update the information at least every six months.  (Tr. at 199-201; R.D. at 40-44).


The OCA took the position that the Commission should require the development of a current Verizon PA inventory as those inventory items are installed or become available to subscribers in its service territory.  The quality of the inventory must be sufficiently specific to be useful.  The inventory should be made public in an easy-to-use online format.  According to the OCA, Verizon PA should establish a publicly available, comprehensive inventory regarding its near-term broadband deployment plans for the following items for each wire center and remote terminal:

· Availability of DSL service;


· Facilities available and use of those facilities available to offer DSL;


· Types and capabilities of central offices and other circuit equipment;


· Number of customer lines by central offices and remote terminals;


· Number of residential and business subscribers to the services;


· Number of lines conditioned so as to allow broadband connections;


· Geographic location of such equipment.

(OCA St. 1 at 19-20; OCA St. 3. at 4-5).


The OCA also submitted that Verizon PA should provide this data not only for those areas in which DSL services are currently available, but also release the data for near-term deployment six months into the future.  (OCA M.B. at 47-48).


The OCA further argued that the information should not be given proprietary treatment because Verizon PA already releases the information to competitors and after such release, the competitive harm to Verizon PA is negligible.  The OCA opined that the harm to the public in not having the information outweighs the harm to Verizon PA.  (Tr. at 52).


b.
ALJ’s Recommendation


The ALJ recommended that, Verizon PA should provide, as it has agreed, publicly available lists designating where DSL is available in Pennsylvania, similar to that provided in the map attached to the rebuttal testimony of Messrs. Dunsey and Kramer.  (VZ St. 1.1 (Dunsey-Kramer Rebuttal) at 27).  Verizon PA also indicated at the Hearings that it would be willing to update this information on a periodic basis, such as every six months.  (Tr. at 201).


The ALJ did not recommend, however, that Verizon PA make publicly available future broadband availability plans.  He agreed with Verizon PA’s claims that future plans are always subject to modification, because it does not have firm and specific future plans until a few months before actual deployment.  The ALJ determined that the more compelling reason for not directing Verizon PA to make this information available is its proprietary nature.  



The ALJ agreed with Verizon PA that competitors (including cable companies and other broadband providers) could use information about the areas Verizon PA is targeting for future investment in DSL, and modify their own broadband access strategy to target Verizon’s actual and potential DSL customers.  The ALJ observed that this type of information is not normally shared among competitors.  The ALJ concluded that Verizon PA does not have access to such information on its competitors’ broadband deployment, so allowing any competitor to have access to such information would put Verizon PA at a competitive disadvantage.  



The ALJ also concurred with Verizon PA that this potential harm to Verizon PA must be weighed against the harm to the public if it does not learn of Verizon PA’s deployment six months in advance.  The ALJ reconfirmed his previous ruling in his Fourth Interim Order (ALJ’s Fourth Interim Order at 9) that the harm to Verizon PA of releasing the information outweighs the public’s need for it.  



c.
Exceptions and Replies


In its Exceptions, Verizon PA argues that the ALJ’s recommendation regarding public disclosure of DSL deployment information should be modified because it requires the disclosure of competitive information.  Verizon PA states that although the discussion in the Recommended Decision requires only that “maps similar to those attached to” Verizon  PA’s testimony be provided (R.D., p. 42), Ordering Paragraph No. 4 inexplicably requires that additional kinds of data – such as the number of customer lines and the number of business and residential subscribers to DSL services – also be made publicly available.  Verizon PA submits that this information is highly proprietary and not normally shared among competitors.  Verizon PA notes that there are other parties providing other types of broadband service in the marketplace that can use the proprietary information to Verizon PA’s disadvantage.  Verizon PA therefore requests that it be required only to make publicly available such limited information concerning current DSL availability as is essential to the public.  (VZ Exc. at 19-22).


In its Exceptions, the OCA contends that the ALJ erred in refusing to require Verizon PA to publicly disclose DSL planning data regarding future deployment even after that data has been released to competitors.  The OCA concurs with the specific information required in Ordering Paragraph No. 4.  However, the OCA objects to the fact that the ALJ limited the information to existing deployment information.  (OCA Exc. at 28-30).


In its Reply Exceptions, Verizon PA asserts that the ALJ correctly concluded that the Commission should not require public disclosure of proprietary data regarding Verizon PA’s future deployment plans.  Verizon PA disputes the OCA’s contention that this information is already released to its competitors.  (VZ R.Exc. at 17‑18).


In its Reply Exceptions, the OCA asserts that the information which the Recommended Decision requires Verizon PA to disclose to the public is vital to customers and economic development, and does not produce unfair competition.  The OCA submits that the advantages of disclosing this information far outweigh whatever competitive disadvantages which might arise for Verizon PA.  (OCA R.Exc. at 32-34).


d.
Disposition


We agree that Verizon PA should make publicly available lists of where DSL service is available in its territory in Pennsylvania.  However, in our consideration of the matter of the specific data to be released, raised in Verizon PA’s Exceptions, we note that the additional information required in Ordering Paragraph No. 4 includes such information as the number of customer lines and the number of business and residential subscribers to DSL.  We are persuaded by the arguments of Verizon PA that release of information about the number and location of Verizon PA’s DSL subscribers and the kind of equipment it is deploying, is exactly the kind of data that competitors could use in deploying their own broadband access and targeting Verizon PA’s customers.  We are convinced that the release of such information could result in harm to Verizon PA which outweighs the benefit to the public.  Therefore, we shall grant Verizon PA’s Exception and modify the ALJ’s Ordering Paragraph No. 4, accordingly.
  



Regarding the release of future deployment plans raised in the OCA’s Exceptions, we concur with the ALJ that this information should not be released because future plans are subject to change.  We also agree that it should not be released because of its proprietary nature.  The OCA has not demonstrated that the public good produced by the release of these future deployment plans outweighs the harm which will be done to Verizon PA.   For these reasons, OCA’s Exception on this issue is denied.


9.
Broadband Fund


a.
Positions of the Parties


The OCA submitted that, because of Verizon PA’s more modest commit​ment to a DSL-based approach, the Commission should establish a Broadband Fund to support broadband deployment to under-served areas in Pennsylvania and fund it with excess profits from Verizon PA’s current alternative ratemaking plan.  The OCA sets forth the following principles for the fund at pages 52-53 of its Main Brief:

· this funding requirement would be financed by an assessment of Verizon PA’s revenues, i.e., 1% of Verizon PA ’s total intrastate revenue; 

· the goal of this funding requirement would be to ensure that under-served areas of Pennsylvania specifically will have improved and affordable access to modern telecommunications infrastructure and services based upon proposals developed by those communities and would provide this access more quickly than currently provided for under Verizon PA’s existing Chapter 30 commitments; 

· the funds will be used for education, planning, demand aggregation and network construction and implementation;

· the fund expenditures will be directed by an inde​pendent administrator with guidance from regional and community organizations; 

· this fund is a supplement to, and not a replacement of, Verizon PA’s existing NMP requirements and the proposed acceleration of its DSL plans as also recommended by the OCA.




The OCA explained that the purpose of the fund would be to enable residents, businesses, schools, libraries, hospitals and other public services in underserved areas to have improved access to modern telecommunications infrastructure and services that would not be available under Verizon PA’s existing NMP for many years in the future.  (OCA Comments at 63).  It would allow for technologies in addition to DSL and allow communities to develop their own high speed networks or to aggregate demand and connect the networks to the Internet.  The fund would provide grants for this purpose.  (Id. at 64).


The OCA proposed that an independent administrator be assigned to direct the fund, receiving written funding recommendations from an independent advisory group of members of various community and consumer organizations such as local government councils.  The Fund would be created by Verizon PA’s contribution of one percent of its annual intrastate revenue.  Presently, this would be $12,500,000 based on $1.25 billion in intrastate revenues.  (OCA St. 2-Rev. at 62).


The OCA argued that the Commission should approve its proposed funding mechanism because it is an essential means of creating the necessary funding support to offer vital broadband services in under-served areas.  The OCA submitted that the Fund would be responsive to the communities that most require this assistance in light of the alleged extreme financial benefit that OCA believes Verizon PA will experience if the Commission approves Verizon PA’s amended network modernization obligations.  (OCA M.B. at 57-58).


Verizon PA argued that the OCA’s claim that it is realizing excess profits is wrong.  Verizon PA’s witness Dr. Taylor testified that this claim has “no economic basis” and that it rests on unsupportable assumptions and a self-serving calculation of Verizon PA’s return on equity.  (Verizon PA St. 2.0 (Rebuttal) at 4, 27-38). 



Verizon PA countered that its DSL product offering is meeting the demands of residential customers consistent with the requirements of Chapter 30.  It pointed to Messrs. Dunsey and Kramer testimony that “DSL is currently the preferable broadband product to reach the residential market . . . [because] it allows for the immediate offering of high speed data services.”  (VZ St. 1.1 (Dunsey-Kramer Rebuttal) at 17).  The same witnesses testified that Verizon PA is meeting the “real” broadband needs of Pennsyl​vania’s business customers consistent with Chapter 30 because broadband services in addition to DSL – including DS-1 and DS-3 services – are readily available to business customers today and “provide bandwidth that greatly exceeds that available via DSL.”  (Id. at 16-17).


Verizon PA pointed out that the Pennsylvania Supreme Court rejected the establishment of similar funds in the past holding that “their execution requires the legislative powers of taxation and appropriation [and] these powers are not within the PUC’s delegated authority.”
  In Process Gas Consumers Group v. Pennsylvania Public Utility Commission, the Pennsylvania Supreme Court noted with approval the Commonwealth Court’s rationale in an analogous case:

[R]atemaking should not be made more difficult by the employment in the process of personal socio-economic theories or, indeed, any consideration other than of the law and the facts of record.  Decisions concerning the kind and extent of subsidy which should be afforded to needy residential customers should, it seems, be left by regulatory agencies and courts to the legislative branch of government,  .  .  .
 



In response, the OCA referred to the Pennsylvania Universal Service Fund which the Commonwealth Court upheld on appeal.
  The OCA added that establishment of the fund is supported by Section 3009(b) of Chapter 30 which specifically allows the Commission to “establish such additional requirements and regulations as it determines to be necessary to insure the protection of consumers.”  



The OCA averred that its proposed fund would not require the legislative power of taxation.  In Bell Atlantic the Commonwealth Court held that the Universal Service Fund is not a tax because it does not generate revenue for the support of govern​ment.
  As such, the OCA submitted that its proposed fund also would not generate revenue for the support of government.



Verizon PA criticized the OCA’s reliance on the fund recently established by the Oregon state legislature that provides for the creation of Telecommunications Infrastructure Accounts by telecommunications service providers that opt for price-cap regulation.
  The OCA stated that US West (now Qwest) the largest local telephone service provider in Oregon, elected to participate in the program and an anticipated $120.4 million became available for broadband deployment to schools and communities.  (OCA M.B. at 56).  



Verizon PA argued that US West also elected to participate in the Oregon program only after the Oregon legislature instituted the program.  OCA M.B. at 56.  Verizon PA argued that the OCA’s proposal would turn those facts around and impose this requirement upon Verizon PA ex post facto, that is, after it sought and received approval for alternative regulation under Chapter 30.  (Verizon M.B. at 36).  However, the OCA noted that the Oregon infrastructure account shows that it is not unprecedented for the network modernization efforts throughout a state to be funded by a carrier’s earnings.



Verizon PA asserted that imposing this fund only on it would be discriminatory.  As the OCA noted, however, this proceeding concerns Verizon PA’s NMP, not those of other LECs in Pennsylvania.  The OCA added that Verizon PA sought to revise its network modernization commitments and Verizon PA should establish this fund as a partial compensation for its drastically reduced commitment.



b.
ALJ’s Recommendation


The ALJ did not find that the OCA’s proposed broadband fund is necessary in light of the fact that he had previously recommended that Verizon be required to deploy broadband service to all areas by 2010, along with his recommendations regarding exchange reclassifications and deployment by exchanges.



c.
Exceptions and Replies


In its Exceptions, the OCA argues the ALJ erred in refusing to require the establishment of a Supplemental Broadband Fund, given the extreme financial benefit Verizon PA has realized under Chapter 30, and will continue to realize even with the changes recommended by the ALJ.  The OCA contends that the Supplemental Broadband Fund is still needed, even though the ALJ recommended accelerated broadband deploy​ment no later than 2010.  The OCA submits that the Fund could be used to provide services at speeds greater than those contained within DSL, where such speeds are needed but are not yet offered by Verizon PA.  (OCA Exc. at 22-27).


The PCTA, in noting that the ALJ properly recommended rejection of the OCA’s proposed Supplemental Broadband Fund, excepted to the ALJ’s suggestion that such a fund would not require the legislative power of taxation, but rather, could be implemented merely through approval by the PUC.  The PCTA submits that the ALJ’s suggestion might inappropriately attempt to expand the jurisdiction of the PUC.  (PCTA Letter in Lieu of Exceptions).


In its Reply Exceptions, Verizon PA states that the ALJ was correct in rejecting the OCA’s proposed Supplemental Broadband Fund.  Verizon PA argues that the ALJ correctly determined that the OCA had not established that Verizon PA is earning excess profits.  Verizon PA also submits that it is meeting the broadband needs of its Pennsylvania customers, contrary to the OCA’s argument.  Verizon PA disagrees with the ALJ’s determination that the Commission has authority to create a broadband fund without legislative action.  Verizon PA avers that acceleration of its broadband services through the fund is inappropriate because the Pennsylvania Legislature has permitted local telephone companies until 2015 to implement broadband service.  (VZ R.Exc. at 14‑17).


d.
Disposition


We agree with the ALJ that a broadband fund, such as that proposed by the OCA, is not necessary.  We are of the opinion that the establishment of such a fund is a matter that is more appropriately considered by the General Assembly.

10.
Retail Requirements


a.
Positions of the Parties


The OCA argued before the ALJ that the price of DSL service in rural areas should be no more than that sold in urban and suburban areas in Pennsylvania.  (OCA St. 1 at 37; R.D. at 49-50).  The OCA was concerned that Verizon PA might price its DSL service higher in rural areas and recommended that DSL service in rural areas not be priced at levels higher than applied in other areas of the Commonwealth.  (OCA M.B. at 58-59).


Verizon PA did not cover this issue in its Briefs.  Verizon PA witness Ms. Berry testified that Verizon PA will price its DSL service to cover its costs and provide a return to its investors.  She added that, while Verizon PA’s FCC tariffed rates for DSL are currently the same in all areas of Pennsylvania, Verizon PA opposes any price requirement because it would be competitively unfair to Verizon PA in a growing competitive market.  (VZ St. 4.0 at 9-10).


b.
ALJ’s Recommendation


Although the ALJ shared the OCA’s concerns, he did not recommend its adoption because Verizon PA’s DSL service is an interstate service, whose rates are subject to FCC tariffs.  The ALJ also concluded that it is more costly for Verizon PA to make DSL available in rural areas than other areas and that Verizon PA has the incentive to recover the capital it spends to deploy technology “by selling services at prices customers will find attractive.”  (VZ St. 4.0 at 10; R.D. at 50).  



c.
Exceptions and Replies


None of the Parties have filed Exceptions to the ALJ’s recommendation.



d.
Disposition


We have reviewed the record regarding this issue and we find that the ALJ’s recommendation is appropriate under the circumstances in this proceeding. Accordingly, the ALJ’s recommendation is adopted without modification.


11.
The Current Status of Access to the Internet and the Importance of Broadband


a.
Positions of the Parties


The OCA was the only Party that addressed this issue in the common brief outline requested by the ALJ.  The OCA submitted that affordable access to broadband services is vital to the survival and growth of Pennsylvania’s communities and businesses; that affordable access is key to unlocking the development potential of the Internet.  The OCA further submitted that Pennsylvania has one of the largest rural populations in the nation and that rural populations are in particularly great need of affordable broadband access.  Finally, the OCA submitted that the demand for broadband is strong because consumers are adopting broadband faster than other consumer technologies now considered commonplace.  (OCA M.B. at 59-68).



b.
ALJ’s Recommendation


The ALJ made no specific recommendation on this issue.



c.
Exceptions and Replies


None of the Parties filed Exceptions regarding this issue.



d.
Disposition


We have reviewed the position of the OCA regarding this issue and con​clude that no formal disposition is necessary.  Rather, we are of the opinion that these are issues more appropriately considered by the General Assembly.

12.
Price Stability Mechanism


a.
Positions of the Parties


We note that our requirement that directs Verizon PA to accelerate its broadband deployment that was previously discussed and which we adopt today by this Opinion and Order renders moot the Parties’ proposals discussed in this section.  Never​theless, a discussion of those proposals and the ALJ’s recommendation concerning this issue is in order.



The OTS argued that since Verizon PA’s Third Supplement reduces its NMP commitment, adjustments to Verizon PA’s Price Stability Mechanism (PSM) are warranted because the Third Supplement produces cost savings over Verizon PA’s originally proposed NMP that translate into productivity gains.  The OTS asserted that those cost savings translate into productivity gains.  In order to account for these productivity gains in the PSM, the OTS argued that the 2.93% productivity offset which the Commission adopted in Verizon PA’s Chapter 30 Plan should be increased to 3.95%. (OTS M.B. at 90-91).  



The OSBA’s witness Dr. Levin posited that the adjustment to reflect Verizon PA’s deployment at a lesser rate should be made within Verizon PA’s NMP rather than within the PSM.  (OSBA St. 1 at 6).



The OCA, in an alternative to its primary recommendation that Verizon PA provide DSL service more aggressively than Verizon PA is planning and that Verizon PA establish a Broadband Fund, argued that the Commission should modify the economic aspects of Verizon PA’s Chapter 30 plan by increasing the “X” factor of the PSM to 5.29%, which was the level recommended by the Administrative Law Judges (ALJ) in Verizon PA’s 1994 Chapter 30 proceeding.  In addition, the OCA proposed to reduce rates on a going forward basis to reflect the lower level of rates that would be charged if a higher “X” factor were being used.  (OCA M.B. at 70).  



The OCA’s witness D. Johnson testified as follows:  
To be perfectly clear, the thrust of the OCA’s position is not that Verizon must be held to [former Bell Atlantic Corporation President] Ray Smith’s vision [of a corporate-wide hybrid fiber/coaxial network].  Ray Smith’s vision would have truly given Pennsylvania a state-of-the-art broadband network — one that exceeded the minimum required by Chapter 30. . . . OCA isn’t objecting to Verizon abandoning that vision.  But, if Verizon wants to abandon its original commitment, the Commission should only accept that change if it does one of two things:  either (1) it should require Verizon to provide high speed DSL service to 100% of the customers in urban, suburban and rural areas far more quickly than Verizon is proposing, and it should establish a separate fund to help underserved communities using 1% of Verizon’s revenues; or (2) it should modify the economic aspects of Verizon’s Chapter 30 plan by increasing the “X” factor to 5.29% — the level originally recommended by the ALJs in the Chapter 30 proceeding (it might also be appropriate to reduce rates on a forward looking basis, to reflect the level of rates that would be charged if a higher “X” factor had been used in prior years).  OCA’s preferred approach is the first one, but if Verizon’s network moderni​zation commitment is not increased substantially from what it has proposed here, then the Commission should apply prospectively a higher inflation offset and it might also be appropriate to reduce Verizon’s rates.

(OCA St. 2-S at 61).  
The OCA explained that it did not intend a return to rate base/rate of return regulation but supports the continued use of price caps, as long as they are set to the appropriate levels.  (OCA R.B. at 35).  Dr. Johnson presented four calculations, based on Verizon PA’s approximately $1.25 billion of regulated annual intrastate revenues on a rate cap basis pursuant to Chapter 30, in support of showing that the economic benefit to Verizon PA under Chapter 30 ranged from $80 million to $221 million each year.  (OCA St. 2-Rev at 62).  The OCA, therefore, contends that Pennsylvania consumers have not realized the benefit of their bargain in the quid pro quo encompassed in Chapter 30.  The OCA alleged that the additional money earned in Pennsylvania has been invested out-of-state or returned to shareholders in the form of excess profits.  (See R.D. at 54-59, for an in-depth discussion on the OCA’s position on Verizon PA’s “achieved rates of returns.”).


Verizon PA points out that a productivity offset and earnings sharing are different concepts.  Verizon PA asserts that a productivity offset results from measures of productivity (inputs and outputs) and is based on a total factor productivity study (TFP) and is not a measure of earnings.  Earnings sharing requires a determination of net income relative to rate base. 



Verizon PA also submitted that there is no linkage, in fact and in law, between the inflation offset and the NMP.  Verizon maintains that there is no linkage in fact because the NMP did not entail subsidizing broadband out of ordinary telephone service prices.  It also claims that there is no linkage as a matter of law because Sections 3004(14) and 3005(g) of Chapter 30, 66 Pa. C.S. §§ 3004(14), 3005(g), prohibit protected service customers from subsidizing competitive broadband investment.  In addition Verizon PA argues that the Commission, in Verizon PA’s Chapter 30 Order, selected the productivity offset based on a Total Factor Productivity (TFP) study showing a 2.93% productivity differential, that was not based upon the NMP’s characteristics.  (See Bell Chapter 30 Order, 82 Pa. PUC at 231).  



b.
ALJ’s Recommendation


The ALJ noted that the Commission made it clear in Verizon PA’s Chapter 30 Order that there is a relationship between Verizon PA’s deployment and its PSM.  (See 82 Pa. PUC 194, 238-39 (1994).  However, rather than recommending an adjustment to PSM, the ALJ agreed with the OSBA that the adjustment to reflect deployment at lesser speed should be made within Verizon’s NMP.  The ALJ agreed with Dr. Levin that in order to make an adjustment to Verizon PA’s Chapter 30 Plan to offset the proposed change in the NMP, it would be difficult to go back to the time, when the initial Chapter 30 Plan was designed, to determine how it should be changed using only information that was then available.  OSBA St. 1 at 8.  As such, because of such difficulty, the ALJ accepted the OSBA’s accelerated deployment recommendation (discussed previously) to create an offset to Verizon PA’s broadband commitment within the NMP.  (R.D. at 52-53).



c.
Exceptions and Replies


In its Exceptions, the OTS argues that the ALJ erred by failing to consider adjustments to Verizon PA’s PSM which are warranted by Verizon PA’s proposed modifications to its NMP.  According to the OTS, the ALJ should have accepted the OTS’ proposed 3.95% inflation offset in the PSM to account for Verizon PA’s increased productivity due to the cost savings it will realize it its proposed Third Supplement is accepted by the Commission.  The OTS submits that in the original Verizon PA Chapter 30 proceeding, Verizon PA was granted a much more favorable PSM than that recommended by the other Parties.  The OTS avers that, since Verizon PA is now proposing a substantially reduced NMP commitment, the PSM must also be reexamined to account for these savings.  (OTS Exc. at 12-18).


In its Reply Exceptions, Verizon PA submits that the ALJ correctly rejected the OTS’ proposed inflation adjustment.  Verizon PA contends that the OTS proposed inflation adjustment is flawed and superficial.  Verizon PA asserts that its inflation offset, at 2.93%, is already the highest in Pennsylvania.  Furthermore, Verizon PA notes that nearly all other LECs have inflation offsets of only 2.0%, even though they do not face the intense competition that it does.  Verizon PA states that the OTS’ proposal is based on an outdated TFP and therefore cannot be substituted for the more current evidence presented by Verizon PA.  (VZ R.Exc. at 19-26).


d.
Disposition


As we have already determined, Verizon PA reduced its broadband commitment from what it had originally proposed in its original Chapter 30 plan commitment.  Essentially, Verizon PA’s Third Supplement changes its Chapter 30 universal broadband availability to Chapter 30 1.544 Mbps speed from the originally-proposed 45 Mbps.  In our December 19, 2002 Order, we expressed our agreement with the OCA that the NMP and the economic portions of Verizon PA’s Chapter 30 plan are interrelated.  We therefore, concluded that it would be appropriate to direct the Parties to conduct an examination of the economic portions of Verizon PA’s Chapter 30 plan.  Now that the record has closed, the instant issue is to determine the appropriate recompense that we will require of Verizon PA in return for permitting it to decrease its NMP commitment by deploying a less significant broadband network than what was originally proposed and approved in 1994.  



We find that there is a relationship between Verizon PA’s network deployment requirements and the economic aspects of its Chapter 30 Plan.  However, consistent with the ALJ’s view, we shall account for the change to Verizon PA’s NMP by immediately accelerating Verizon PA’s broadband deployment proposal in accordance with the deployment schedule set forth in Sections C.3.d., C.5.d., and C.6.d. of this Opinion and Order.  


13.
The FCC’s Triennial Review


a.
Positions of the Parties


Verizon PA argued that, in light of the FCC’s Triennial Review ruling, the Commission should dismiss the unbundling claims of MCIW and Covad without prejudice, allowing them to raise those claims in a separate proceeding if any claim survives after issuance of the FCC’s written Triennial Review Order.
  (VZ M.B. at 64; R.D. at 62).


MCIW took the position that it was not clear at that time whether or not the FCC Triennial Review Order would preclude Pennsylvania from acting based on state law.  Also, the legal and procedural effect of the FCC’s Triennial Review Order was unclear.  MCIW asserted that it could be appealed and stayed.  And, if so, the order might eventually be overturned.  MCIW expressed its concern that Verizon PA’s position could lead to unnecessary delays in providing needed services to Pennsylvania consumers.  (MCIW R.B. at 7).  



b.
ALJ’s Recommendation


The ALJ determined that, although it appeared from the FCC’s press release that the then forthcoming Triennial Review Order will impact competitive access issues, the exact impact will not become evident until the order is actually issued.  As such, the ALJ refused to address any arguments specifically based on the FCC press release because the legal and procedural effect of the Triennial Review Order is unclear.  (R.D. at 62).



However, the ALJ noted that Verizon PA’s position could lead to unnecessary delays in providing needed services to Pennsylvania consumers.  As such, the ALJ rejected Verizon PA’s request to dismiss MCIW’s and Covad’s unbundling claims and proceeded to make recommendations on the “competitive access issues.”
  (R.D. at 62).



c.
Exceptions and Replies


In its Exceptions, Verizon PA argues that the ALJ erred in ignoring the FCC’s Triennial Review ruling, and the likelihood of Federal preemption which it raises, as well as prior federal law.  (VZ Exc. at 22).



Verizon PA contends that the FCC’s press release indicated that the FCC did not intend to require incumbent LECs, like Verizon PA, to unbundle packet services 
over fiber-fed Next Generation Digital Loop Carrier (NGDLC), which is exactly what the CLECs are requesting the Commission to mandate, and what the ALJ has recommended.  Verizon asserts that the Commission should not hastily grant the CLECs’ demands, as recommended in the Recommended Decision.  As such, Verizon PA suggests that the Commission sever all of the CLECs’ claims from this case, and dismiss them without prejudice and without addressing their merits until after the Triennial Review Order is issued.  (VZ Exc. at 22-27).  


Covad notes in its Exception that although it agrees with the ALJ’s conclusion that the Commission has authority under Chapter 30 to direct Verizon to unbundled its fiber/copper loops and make them available to competitors at TELRIC rates, it excepts to the ALJ’s statement on page 68, that the FCC will eliminate line sharing in its Triennial Review Order, which might make the ALJ’s recommendation moot.  Covad asserts that CLECs require access to fiber/copper loops to offer DSL services on a stand-alone and line sharing basis.  Covad further argues that both Pennsylvania Law and TA‑96 authorize this Commission to unbundle fiber/copper loops and line sharing, notwithstanding the outcome of the FCC’s Triennial Review proceeding.  Covad discusses various legal cites concerning the limitations of the FCC’s pre-emptive authority over state law.  Covad contends that TA-96 and its implementing regulation represent a floor, not a ceiling, for state regulation imposing local market-opening access requirements and that any action by the FCC in its Triennial Review Order would in no way moot the ALJ’s recommendation in this proceeding to unbundled fiber/copper loops pursuant to Pennsylvania law.  Covad concludes that the FCC may not lawfully adopt a regulation that simply precludes state access requirements under independent state law but may only act to implement its specific powers enumerated in Section 251, 47 U.S.C. § 251(a)-(c), by imposing interconnection and unbundling obligation on a given class of carriers.  (Covad Exc. at 1‑5).


The PCTA excepts to the ALJ’s recommendation on page 77 to require Verizon PA to make NGDLC equipped loops available to CLECs even though the recent press releases indicate that the Triennial Review Order will eliminate line sharing.  Although the ALJ indicated that the Triennial Review Order may make this issue moot, PCTA argues that this Commission must abide by the FCC’s Triennial Review Order, once it is issued.  (PCTA Letter in Lieu of Exceptions at 1).


In its Reply Exceptions, Verizon PA asserts that Covad wrongly urges this Commission to ignore the FCC’s Triennial Review Order and require PARTS (Packet-at-Remote-Terminal service) unbundling.  Verizon PA argues that all of the pertinent provisions cited by Covad limit state authority.  Particularly, Verizon asserts that Covad’s argument that “the Act and its implementing regulation represents a floor, not a ceiling, for state regulation imposing local market-opening access requirements,” is not supportable based on the Third Circuit Court decision that determined that “[w]ith the 1996 Act, Congress federalized the regulation of competition for local tele-communications service.  The Act preempted the regulation of . . . the terms on which a CLEC can provide competitive service.”
  Verizon PA also argues that even if one assumes that state authority under 66 Pa. C.S. § 3005(e)(1) existed here, it would be inapplicable to interstate DSL service because that service is not subject to being declared “competitive” under Chapter 30, and the Recommended Decision did not make the 
requisite findings in any event.  Finally, Verizon argues that there is no equivalent state law authorization for the Commission to impose TELRIC pricing.  (VZ R.Exc. at 26-32).


In its Reply Exceptions, MCIW asserts that the FCC’s Triennial Review ruling press release and federal law do not preempt this Commission from bringing competition to Pennsylvania consumers.  MCIW argues that a press release is not a basis to delay making decisions on issues which are critical to Pennsylvania consumers.  MCIW submits that requiring Verizon PA to unbundle its network consistent with the ALJ’s recommendation is in the public interest.  (MCIW R.Exc. at 3-8).


d.
Disposition


All of the Parties and the ALJ agreed in this proceeding that it is unclear as to what the FCC’s Triennial Review Order will entail.  Given the historical litigious background on the technical and legal arguments concerning the competitive access services at issue here on both a state and national level, it is highly likely that any disposition we make on those issues may be subject to further appeals and litigation.  This would result in a further delay in our resolution of Verizon PA’s Third Supplement.  



Therefore, in order to ensure that the entire Third Supplement is not placed in jeopardy by potential additional litigation and/or appeal by the Parties, we shall bifurcate the competitive access service issues from this Opinion and Order and issue a separate Opinion and Order on those issues 60 days after the FCC publishes the text of the Triennial Review Order in the Federal Register.  We shall further direct the Parties to this proceeding to file main and reply briefs to address the impact of the Triennial Review Order on the competitive access issues in this proceeding.  Main and reply briefs will be due within twenty and thirty days, respectively, after the FCC publishes the Triennial Review Order in the Federal Register.

14.
Compliance, Audits and Enforcement


In light of our dispositions reached on the above issues, it is imperative that this Commission and the public have the assurance that Verizon PA will work toward meeting the requirements established herein.  As such, it is necessary for this Commission to have confidence in the facts related to Verizon PA’s network modernization filings as well as to have appropriate enforcement tools readily available should non-compliance become an issue.  We are of the opinion that this information will be beneficial with regard to other Chapter 30 companies’ network modernization filings as well.



In order to accomplish this, we shall direct the Bureau of Audits, in conjunction with the Law Bureau and the Bureau of Fixed Utility Services, to prepare, within sixty days after the date of entry of this Opinion and Order, a recommendation to the Commission detailing the nature and scope of an appropriate audit plan regarding the network plans of Verizon PA and other Chapter 30 companies.  The recommendation shall address the appropriate reporting process, auditing procedures and types of information that Chapter 30 companies would need to file with the Commission so that the progress of each Chapter 30 network modernization plan can be adequately tracked and independently verified.



Additionally, we shall direct the Law Bureau, in conjunction with the Bureau of Fixed Utility Services and the Office of Special Assistants, to submit a recommendation, within sixty days after the date of entry of this Opinion and Order, which outlines the enforcement methods available to the Commission in order to ensure compliance by Verizon PA and other Chapter 30 companies with their respective plans.
IV.
ORDER


THEREFORE, IT IS ORDERED:  


1.
That the Exceptions filed by Verizon Pennsylvania Inc., Covad Communications Company, the Pennsylvania Cable & Telecommunications Association, the Office of Consumer Advocate; the Office of Small Business Advocate, the Office of Trial Staff, and Full Service Computing Corporation, t/a Full Service Network, to the Recommended Decision of Administrative Law Judge Larry Gesoff, are granted and/or denied, consistent with this Opinion and Order.  



2.
That the Petition to Intervene filed by Full Service Computing Corporation, t/a Full Service Network is granted.


3.
That the Petition For Reconsideration of the Commission’s May 15, 2002 Opinion and Order, filed by Verizon Pennsylvania Inc., is granted and/or denied consistent with this Opinion and Order.



4.
That the Petition to Amend Network Modernization Plan with the attached “Third Supplement to Network Modernization Plan,” which was filed by Verizon Pennsylvania Inc. on September 16, 2002, at Docket No. P‑00930715F0002 is granted, in part, subject to the conditions and modifications set forth in this Opinion and Order.



5.
That the Recommended Decision of Administrative Law Judge Larry Gesoff is adopted as modified by this Opinion and Order.  


6.
That Verizon Pennsylvania Inc. provide broadband service at 45 megabits per second and higher at market-based rates in commercially reasonable time frames (currently defined as 45-60 days) according to the following schedule:  fifty percent (50%) of exchanges by December 31, 2004, and one hundred percent (100%) of exchanges by December 31, 2015.  



7.
That Verizon Pennsylvania Inc. make available DSL at speeds less than and greater than 1.544 Mbps to 45% of rural lines by 2006, and to close the availability gap between residential and business DSL in rural areas to no more than 10% by 2007, consistent with its proposal.

8.
That Verizon Pennsylvania Inc. make broadband service available at a speed of 1.544 megabits per second, or higher, to its central offices and remote terminals using its choice of technology, within 5 days of a customer request, and according to the following schedule:

Target Date

% Broadband Deployment



12/31/2004


     50%




12/31/2006


     60%




12/31/2008


     70%




12/31/2010


     80%




12/31/2012


     90%




12/31/2015


    100%



9.
That, in accordance with the deployment schedule set forth in Ordering Paragraph No. 8, above, and based on current technological requirements, Verizon Pennsylvania Inc. (a) deploy additional remote terminals throughout its territory where none are in place and where customers are more than 12,000 feet from a central office and (b) deploy the necessary equipment so that broadband services at speeds of at least 1.544 Mbps are available to every end user in Pennsylvania.  If technologies make higher broadband speeds available over longer loops or other technology, Verizon PA shall modify its Plan accordingly and submit those modifications to the Commission for approval.


10.
That Verizon Pennsylvania Inc. reflect the minimum deployment targets directed in Ordering Paragraph No. 8, above, as well as its efforts and its accomplishments in attaining the deployment targets, in its 2004 Biennial Update, and in each Biennial Update thereafter.  The deployment targets shall be measured on an access line basis for both residence and business customers in each of the urban, suburban and rural exchange classifications in its service territory.



11.
That, on or before December 31, 2003, Verizon Pennsylvania Inc. reclassify its exchanges by density cell groups and re-classify as Suburban those exchanges which are in Cell 4, but which contain an incorporated place larger than 10,000 residents.  This reclassification is for purposes of broadband deployment under the NMP and will not affect the tariffed retail classification of Dial Tone Line Cells.



12.
That within thirty (30) days from the date of entry of this Opinion and Order, Verizon Pennsylvania Inc. make updated, semi-annual lists available to the public designating those central offices and service areas of each central office where DSL service is available in Pennsylvania, consistent with the discussion in this Opinion and Order.



13.
That the competitive access issues addressed on pages 62 to 87 of the Recommended Decision be bifurcated from this Opinion and Order pending the issuance of a second Opinion and Order on those issues sixty (60) days after the Federal Communications Commission publishes the text of the Triennial Review Order in the Federal Register.



14.
That the Parties to this proceeding file main briefs and reply briefs, within twenty (20) days and thirty (30) days, respectively, after the Federal Communi​cations Commission publishes the Triennial Review Order in the Federal Register to address the impact of the Triennial Review Order on the competitive access issues in this proceeding.


15.
That within thirty (30) days of the entry date of this Opinion and Order, Verizon Pennsylvania Inc. file the appropriate modifications to its Network Modernization Plan to effectuate the directives and modifications contained in this Opinion and Order.


16.
That the Bureau of Audits, in conjunction with the Law Bureau and the Bureau of Fixed Utility Services, prepare, within 60 days after the date of entry of this Opinion and Order, a recommendation to the Commission detailing the nature and scope of an appropriate audit plan related to the network modernization plans of Verizon Pennsylvania Inc. and other Chapter 30 companies.  The recommendation shall address the appropriate reporting process, auditing procedures and types of information that Chapter 30 companies would need to file with the Commission so that the progress of each Chapter 30 network modernization plan can be adequately tracked and independently verified.



17.
That the Law Bureau, in conjunction with the Bureau of Fixed Utility Services and the Office of Special Assistants, shall submit a recommendation, within sixty (60) days after the date of entry of this Opinion and Order, which outlines the enforcement methods available to the Commission in order to ensure compliance by Verizon Pennsylvania Inc. and other Chapter 30 companies with their respective plans.



18.
That the June 2002 deadline for Verizon Pennsylvania Inc. to file its 2002 NMP Biennial Update is postponed until June 2004, at which time Verizon Pennsylvania Inc. shall consolidate its 2002 Biennial Update with its 2004 Biennial Update, in accordance with the requirements of our May 15 Order, to the extent they are consistent with, or have been superseded by, this instant Opinion and Order.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 17, 2003

ORDER ENTERED:  September 17, 2003
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	�	The Parties in this proceeding were granted waivers and permitted to increase the maximum number of pages in their Exceptions from the 40-page limit pursuant to 52 Pa. Code § 5.533(c) to 60 pages, and to increase the maximum number of pages in their Reply Exceptions from the 25-page limit pursuant to 52 Pa. Code § 5.535(a) to 45 pages.  


	�	The OCA filed Exceptions on the due date of April 15, 2003, and was permitted to file an amended copy on April 16, 2003, for the purpose of including a table of contents.  


	�	The ALJ’s Recommended Decision, on pages 11-14, contains a detailed chronology pertaining to the previous biennial updates and the associated supplements.


	�	The OCA filed an Answer opposing Verizon PA’s Petition for Recon�sideration.  The OCA further noted a procedural flaw in the proceedings, as it did not appear that parties to the Verizon PA’s original Chapter 30 proceeding, Docket No. P�00930715, were served with the Petition.  


	�	If no Petition to Amend had been filed, a proposed order denying the Verizon PA Petition would have been issued.


�	See Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers (CC Docket No. 01-338), Implementation of the Local Competition Provisions of the Telecommunications Act of 1996 (CC Docket No. 96-98), and Deployment of Wireline Services Offering Advanced Telecommunications Capability (CC Docket No. 98-147).  (FCC Triennial Review Order proceeding).


�	At the request of the Parties the ALJ extended the briefing due dates by one day, from March 5 to March 6 for Main Briefs and from March 12 to March 13 for Reply Briefs.


	�	GR-303 functionality is a set of interface requirements that allows digital switches and remote terminals from different manufacturers to interoperate.  (VZ M.B. at 79).


	�	EELs are a combination of unbundled loops, multiplexing (in some instances) and unbundled interoffice transport. (See Diagram 6 on page 52 of MCIW St. 1.0).


	�	The ALJ noted on page 13 of the Recommended Decision that the Commission has not yet ruled on the merits of Verizon PA’s Petition for Reconsideration.


	�	See VZ Cross Ex. No. 6 at 25.  


	�	When interpreting agreements containing clear and unambiguous terms, the writing itself will be examined to give effect to the parties’ intent.   Where the language of the contract is ambiguous, the provision is to be construed against the drafter.  See Cordero v. Potomac Ins. Co. of  Illinois, 794 A.2d 897 (Pa. Superior Ct. 2002).   





	�	We duly note Verizon PA’s position regarding its original commitment to 45 Mbps service.


	�	The central office count includes all central offices that are equipped to offer DSL.  The line count includes only those lines within a specific central office that are “qualified” to obtain DSL service, based on the length of the loops and other technical characteristics.  


	�	Verizon PA states in its Third Supplement that the current DSL rural deployment is 18% as of September 2002.


� 	As Messrs. Dunsey and Kramer noted, the bandwidth capability of DSL – and broadband technology generally – is constantly improving.  So it is possible that in the future Verizon PA may be able to provide broadband services over even longer copper loops, or using wireless or similar technologies.  (Tr. at 111).


	�	Prior to the enactment of Chapter 30 the Commission contracted with Deloitte & Touche and DRI McGraw-Hill to perform a telecommunications infrastructure study.  The study identified the costs of network modernization under four different deployment scenarios.  Those scenarios included: 1) a typical deployment cycle with network modernization by 2030; 2) a conservative accelerated scenario with full deployment by 2020; 3) a moderate accelerated scenario with full deployment by 2015 and 4) an aggressive scenario with full deployment by 2010. Deloitte & Touche, Vol. I, pp. I-111-114 and Vol. IV, pp. XIII 70-87.


	�	We note that the ALJ has also recommended 100% deployment of 45 Mbps (provisioned within a commercially available time frame).  However, this part of the ALJ’s recommendation will not be discussed here since we have addressed and resolved that aspect of Verizon PA’s proposal in Issue No. 2, above.


�	See Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC 194, 285 (1994). (Verizon was required to classify its exchanges in accordance with its Density Cell tariff requisites).


�	The method and explanation as to the application of the Dial Tone Line Cell classifications are found in Verizon’s tariffs at Pa. P.U.C.-No. 180A, 1st Revised Sheet 1.  Exchanges that have more than 500 working pairs per square mile in two consecutive six month study periods are reclassified from Dial Tone Line Cell 4 to 3.


	�	See definition of a Rural Telephone Company as contained within the Telecommunications Act of 1996.  47 U.S.C. § 153 (47).


�	Re: Bell Atlantic-Pennsylvania, Inc.’s Petition and Plan for Alternative Form of Regulation Under Chapter 30, Docket Nos. P-00930715, P-00930715C0001 and P-00930715C0002, Opinion and Order (June 24, 1994) at 145.


	�	We note that the ALJ’s Ordering Paragraph No. 4 and Ordering Paragraph No. 4 in this Opinion and Order relate to different issues.  Nevertheless, the Ordering Paragraphs in this Opinion and Order will appropriately reflect this change.


�	Process Gas Consumers Group v. Pennsylvania Public Utility Commission, 511 Pa. 88, 99 (1986) (holding that the creation of conservation fund by the PUC was not within its delegated authority and reversed a Commonwealth Court decision upholding the PUC’s creation of the fund).


�	Id. citing United States Steel Corp. v. Pennsylvania Public Utility Commission, 37 Pa. Cmwlth. 173, 185 (1978).


�	Bell Atlantic Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440, 496 (Pa. Cmwlth. Oct. 25, 2000), reargument denied (Jan. 5, 2001) (Bell Atlantic v. PaPUC).


�	Bell Atlantic v. PaPUC, supra, at 497.


�	See, � HYPERLINK "http://www.econ.state.or.us/telecom/programs.htm" ��http://www.econ.state.or.us/telecom/programs.htm�.


	�	The FCC subsequently released the Triennial Review Order on August 21, 2003.  See In the Matter of Review of Section 251 Unbundling Obligation of Incumbent Local Exchange Carriers; Implementation of the Local Competition of the Telecommunications Act of 1996; Deployment of Wireline Services Offering Advanced Telecommunications Capability; CC Dockets Nos. 01-338, 96-98 and 98-147 (Order adopted February 20, 2003 and released August 21, 2003).


	�	The “competitive access issues” involve the following:  (1) Verizon PA’s PARTS Offering at TELRIC rates; (2) GR-303 Deployment; (3) Electronic Loop Provisioning; (4) Concentrated EELs and (5) Requiring Verizon to offer its DSL service to CLEC voice customers.


	�	MCI Telecomm Corp. v. Bell Atlantic-Pennsylvania, Inc., 271 F.3d 491, 510 (3d Cir. 2001) (noting that the statute “validly preempted state regulation over com�petition to provide local telecommunications service,” and  “‘unquestionably’ took the regulation of local telecommunications competition away from the states..”)


	�	The Parties in this proceeding were granted waivers and permitted to increase the maximum number of pages in their Exceptions from the 40-page limit pursuant to 52 Pa. Code § 5.533(c) to 60 pages, and to increase the maximum number of pages in their Reply Exceptions from the 25-page limit pursuant to 52 Pa. Code § 5.535(a) to 45 pages.  


	�	The OCA filed Exceptions on the due date of April 15, 2003, and was permitted to file an amended copy on April 16, 2003, for the purpose of including a table of contents.  


	�	The ALJ’s Recommended Decision, on pages 11-14, contains a detailed chronology pertaining to the previous biennial updates and the associated supplements.


	�	The OCA filed an Answer opposing Verizon PA’s Petition for Recon�sideration.  The OCA further noted a procedural flaw in the proceedings, as it did not appear that parties to the Verizon PA’s original Chapter 30 proceeding, Docket No. P�00930715, were served with the Petition.  


	�	If no Petition to Amend had been filed, a proposed order denying the Verizon PA Petition would have been issued.


�	See Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers (CC Docket No. 01-338), Implementation of the Local Competition Provisions of the Telecommunications Act of 1996 (CC Docket No. 96-98), and Deployment of Wireline Services Offering Advanced Telecommunications Capability (CC Docket No. 98-147).  (FCC Triennial Review Order proceeding).


�	At the request of the Parties the ALJ extended the briefing due dates by one day, from March 5 to March 6 for Main Briefs and from March 12 to March 13 for Reply Briefs.


	�	GR-303 functionality is a set of interface requirements that allows digital switches and remote terminals from different manufacturers to interoperate.  (VZ M.B. at 79).


	�	EELs are a combination of unbundled loops, multiplexing (in some instances) and unbundled interoffice transport. (See Diagram 6 on page 52 of MCIW St. 1.0).


	�	The ALJ noted on page 13 of the Recommended Decision that the Commission has not yet ruled on the merits of Verizon PA’s Petition for Reconsideration.


	�	See VZ Cross Ex. No. 6 at 25.  


	�	When interpreting agreements containing clear and unambiguous terms, the writing itself will be examined to give effect to the parties’ intent.   Where the language of the contract is ambiguous, the provision is to be construed against the drafter.  See Cordero v. Potomac Ins. Co. of  Illinois, 794 A.2d 897 (Pa. Superior Ct. 2002).   





	�	We duly note Verizon PA’s position regarding its original commitment to 45 Mbps service.


	�	The central office count includes all central offices that are equipped to offer DSL.  The line count includes only those lines within a specific central office that are “qualified” to obtain DSL service, based on the length of the loops and other technical characteristics.  


	�	Verizon PA states in its Third Supplement that the current DSL rural deployment is 18% as of September 2002.


� 	As Messrs. Dunsey and Kramer noted, the bandwidth capability of DSL – and broadband technology generally – is constantly improving.  So it is possible that in the future Verizon PA may be able to provide broadband services over even longer copper loops, or using wireless or similar technologies.  (Tr. at 111).


	�	Prior to the enactment of Chapter 30 the Commission contracted with Deloitte & Touche and DRI McGraw-Hill to perform a telecommunications infrastructure study.  The study identified the costs of network modernization under four different deployment scenarios.  Those scenarios included: 1) a typical deployment cycle with network modernization by 2030; 2) a conservative accelerated scenario with full deployment by 2020; 3) a moderate accelerated scenario with full deployment by 2015 and 4) an aggressive scenario with full deployment by 2010. Deloitte & Touche, Vol.  I, pp.  I-111-114 and Vol. IV, pp. XIII 70-87.


	�	We note that the ALJ has also recommended 100% deployment of 45 Mbps (provisioned within a commercially available time frame).  However, this part of the ALJ’s recommendation will not be discussed here since we have addressed and resolved that aspect of Verizon PA’s proposal in Issue No. 2, above.


�	See Re Bell Atlantic-Pennsylvania, Inc., 82 Pa. PUC 194, 285 (1994). (Verizon was required to classify its exchanges in accordance with its Density Cell tariff requisites).


�	The method and explanation as to the application of the Dial Tone Line Cell classifications are found in Verizon’s tariffs at Pa. P.U.C.-No. 180A, 1st Revised Sheet 1.  Exchanges that have more than 500 working pairs per square mile in two consecutive six month study periods are reclassified from Dial Tone Line Cell 4 to 3.


	�	See definition of a Rural Telephone Company as contained within the Telecommunications Act of 1996.  47 U.S.C. § 153 (47).


�	Re: Bell Atlantic-Pennsylvania, Inc.’s Petition and Plan for Alternative Form of Regulation Under Chapter 30, Docket Nos. P-00930715, P-00930715C0001 and P-00930715C0002, Opinion and Order (June 24, 1994) at 145.


	�	We note that the ALJ’s Ordering Paragraph No. 4 and Ordering Paragraph No.  4 in this Opinion and Order relate to different issues.  Nevertheless, the Ordering Paragraphs in this Opinion and Order will appropriately reflect this change.


�	Process Gas Consumers Group v. Pennsylvania Public Utility Commission, 511  Pa. 88, 99 (1986) (holding that the creation of conservation fund by the PUC was not within its delegated authority and reversed a Commonwealth Court decision upholding the PUC’s creation of the fund).


�	Id. citing United States Steel Corp. v. Pennsylvania Public Utility Commission, 37 Pa. Cmwlth. 173, 185 (1978).


�	Bell Atlantic Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440, 496 (Pa. Cmwlth. Oct. 25, 2000), reargument denied (Jan. 5, 2001) (Bell Atlantic v. PaPUC).


�	Bell Atlantic v. PaPUC, supra, at 497.


�	See, � HYPERLINK "http://www.econ.state.or.us/telecom/programs.htm" ��http://www.econ.state.or.us/telecom/programs.htm�.


	�	The “competitive access issues” involve the following:  (1) Verizon PA’s PARTS Offering at TELRIC rates; (2) GR-303 Deployment; (3) Electronic Loop Provisioning; (4) Concentrated EELs and (5) Requiring Verizon to offer its DSL service to CLEC voice customers.


	�	MCI Telecomm Corp. v. Bell Atlantic-Pennsylvania, Inc., 271 F.3d 491, 510 (3d Cir. 2001) (noting that the statute “validly preempted state regulation over competicom�petition to provide local telecommunications service,” and  “‘unquestionably’ took the regulation of local telecommunications competition away from the states..”)





PAGE  
iv
427354v1


