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Statement of Policy

In light of the sunset of Chapter 30 of Title 66 of the Public Utility Code on December 31, 2003
, the Public Utility Commission (Commission) is issuing this statement of policy to clarify the duties and obligations of telecommunications carriers in regard to the final Commission orders issued under the provisions of Chapter 30.
  These final orders approved Chapter 30 plans consisting of alternative forms of economic regulation for an incumbent local exchange carrier’s (ILEC) competitive and non-competitive services, in conjunction with certain network modernization commitments.  


For the reasons that follow, the Commission believes that the current Public Utility Code provides sufficient authority for ILECs to remain under their present alternative forms of regulation as approved by this Commission in previous final orders.  The Commission also believes that the Public Utility Code provides sufficient authority to require that ILECs continue their network modernization plans (NMPs) to deploy a universally available state-of-the-art broadband network in Pennsylvania.  
Chapter 30 was enacted in 1993 in order to achieve early deployment of a universally available state-of-the-art broadband network in Pennsylvania. In order to accomplish that fundamental objective, Chapter 30 encouraged the Commission to grant petitions by ILECs for an alternative form of rate regulation, such as price cap regulation for non-competitive services, provided that the ILEC also committed to a NMP that provided broadband service to 100% of its customers by 2015.  At this time, all 37 ILECs in Pennsylvania have filed, and the Commission has approved, Chapter 30 plans that (1) authorize alternative forms of rate regulation for non-competitive services, (2) declare certain services to be competitive and free from rate regulation, and (3) obligate the ILECs to accelerate their deployment of broadband services in accordance with the implementation schedule set forth in each NMP.


Based upon our analysis of the Public Utility Code at Title 66 and the nature of the orders
 that approved the Chapter 30 alternative plans of regulation for all ILECs operating in Pennsylvania, the Commission presently concludes that those final orders, and the Chapter 30 plans approved by those final orders, remain in effect and are fully enforceable in all respects upon the ILECs after the sunset date of December 31, 2003.  This conclusion has several bases.  


First, although Chapter 30 encourages the Commission to approve a “price cap” form of regulation for ILECs to ensure that rates are just and reasonable, 66 Pa. C.S. §3004(d)(2), there is nothing in Chapter 13 of the Public Utility Code, the general ratemaking section, that presently requires rate base/rate of return regulation or that prohibits price cap regulation as a means to maintain “just and reasonable” rates.  Rather, the price cap form of rate regulation is just one of several lawful means to achieve just and reasonable rates.
 


Second, under Chapter 15 of the Public Utility Code, the Commission has statutory authority to require ILECs to furnish and maintain adequate, safe, and reasonable service, and, further to require ILECs to make repairs, changes and improvements to its service and facilities as may be deemed necessary or proper for the benefit of the public.  66 Pa. C. S. §1501. The NMPs fall within the scope of this type of authority and, in any event, were bona fide commitments made in conjunction with each ILEC’s request for an alternative, and generally lesser, form of economic regulation as approved by Commission orders.

Third, an agency’s final orders are presumed to remain in effect unless reversed on appeal or amended by the agency after notice and opportunity to be heard.
  A determination that all Chapter 30 orders are now void and that all ILEC services are again subject to rate base/rate of return regulation may have a substantial negative retroactive effect on these companies’ investment decisions which were induced, in part, by a lesser degree of economic regulation.  

Finally, it should be noted that the Legislative Budget and Finance Committee report on Chapter 30 reached the same basic conclusions regarding the effect of sunset.
  

Accordingly, the Commission finds that the price cap form of regulation, streamlined form of rate regulation, and price stability mechanisms remain in effect for all ILECs that have Commission-approved alternative forms of regulation and are a lawful means to insure just and reasonable rates in accordance with section 1301 of the Public Utility Code.  The Commission also determines that the ILECs’ network deployment and other obligations under their currently approved Chapter 30 plans, including the filing of biennial updates, continue for the future.  In addition, the Commission further finds that those services declared competitive through final orders
 continue to be deemed competitive at this time, and that the Commission may add or subtract to the list of services which are competitive.  Finally, the Commission determines that it will not impose active price regulation over interexchange carriers’ rates at this time given the competitive nature of these services.
  


Under the Public Utility Code, the Commission has both the duty and obligation to enforce its orders.  66 Pa. C.S. §§501, 502, 503 and 3301.  Moreover, sections 703(e) and (g) of the Public Utility Code provide that final orders are presumed to remain in effect unless reversed on appeal or amended after notice and opportunity to be heard.  Thus, it is the Commission’s present view and statement of policy herein that all final orders issued pursuant to Chapter 30 remain in effect and are enforceable by the Commission.  The Commission will apply this statement of policy in all current Chapter 30 related proceedings and in any future adjudication, as they may arise, and reach a final determination based on the specific issues raised and arguments made in those adjudications.  THEREFORE,


IT IS ORDERED:


1.  That a copy of this statement of policy be served on all ILECs with Commission-approved Chapter 30 plans.

2.  That a copy of this statement of policy be served on the Pennsylvania Telephone Association, the Office of Consumer Advocate, the Office of Small Business Advocate,  and the Office of Trial Staff.

3.  That a copy of this statement of policy be published in the Pennsylvania Bulletin. 






BY THE COMMISSION







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:
January 16, 2004

ORDER ENTERED:
January 26, 2004
� Section 4 of Act 67 of 1993 provided that Chapter 30 shall expire on December 31, 2003, unless sooner reenacted by the General Assembly.  Sec. 4, HB84, No. 1993-67.


  


� A “statement of policy” is a document that interprets or implements any act of the legislature enforced or administered by that agency.  45 P.S. §1102.  Unlike a regulation that establishes a binding norm, a statement of policy represents an announcement of the policy the agency intends to implement in future adjudications.  Pa. Human Relations Com. v. Norristown School Dist., 374 A2d 671 (Pa. 1977).


� Minor exceptions exist for Hancock Telephone Company, Citizens Communications Services Company, West Side Telephone Company and Deposit Telephone Company located on the borders of Pennsylvania and who operate primarily in neighboring states and serve only a small number of Pennsylvania residents.





� All Chapter 30 Plans were approved by final order, after notice and opportunity to be heard.  Moreover, none of those orders are on appeal.  


� For example, in Popowsky v. Pa. PUC, 674 A.2d 1149 (Pa. Cmwlth. 1996), the Commonwealth Court approved a ratemaking method known as “operating ratio” for determining just and reasonable rates, holding that the Public Utility Code did not limit the Commission’s discretion only to the use of a rate base/rate of return methodology.





� 66 Pa.C.S. §703(e) and (g).


� Legislative Budget and Finance Committee, Pennsylvania Public Utility Commission’s Implementation of Chapter 30 (June 2003), at S-18 and S-19 (“We could identify no significant impact that would necessarily occur should Chapter 30 sunset on December 31, 2003.  If Chapter 30 sunsets, the PUC-approved petitions for alternative regulation and the network modernization plans would remain in effect. … While some may argue that the PUC would have to revert back to rate base/rate of return regulation if Chapter 30 sunset, the PUC has authority even without Chapter 30 to implement alternative rate regulation … .”).





� The Commission has designated certain telecommunications services competitive through final orders approving Chapter 30 plans as well as other final adjudications. For example, see  Bell Atlantic-Pennsylvania, Inc., Docket Nos. P-00930715, et al., 82 Pa. P.U.C. 194 (1994); vacated in part on other grounds, Popowsky v. Pa. PUC, 669 A.2d 1029 (Pa. Cmwlth. 1995); Cmwlth Ct order rev’d in part and Comm’n order reinstated in part, Popowsky v. Pa. PUC, 550 Pa. 449, 706 A.2d 1197 (1997).  See also Bell Atlantic-PA v. Pa. PUC, 763 A.2d 440 (1999) (Global Order).


  


� In the proceeding Re Interexchange Carrier Regulation Under Chapter 30 of the Public Utility Code, at M-00930496 (Order entered December 28, 1993) (Interim Guidelines Order), the Commission established interim guidelines for the regulation of IXCs under Chapter 30.  By Final Order entered April 29, 1997, the Commission promulgated final regulations to implement IXC regulations.  27 Pa.B. 3217.      
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