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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Implementation of the Alternative Energy:                  Docket No. M-00051865

Portfolio Standards Act of 2004                :

__________________________________________________________________

REPLY COMMENTS

of

CENTRAL ELECTRIC COOPERATIVE, INC.

     COMES NOW, Central Electric Cooperative, Inc. (“Central”), and by and through its undersigned counsel, hereby submits its Reply Comments in the above-captioned proceeding.

INTRODUCTION

     Central is an electric cooperative corporation, which is engaged in the business 

of providing retail electric distribution service to its members without profit, and 

with its principal place of business located at Route 368 East, Parker, 

Pennsylvania 16049.  As an electric cooperative corporation, Central is a 

consumer-owned entity, governed by a board of directors which is democratically 

elected by its consumer-owners.  Central serves approximately 24,500 electric 

consumers in rural areas inter alia within Allegheny, Armstrong, Butler, Clarion, 

Forest, Mercer and Venango Counties.  Central was organized in 1937, and 

operates under the Electric Cooperative Law of 1990, Act of December 19, 1990, 

No. 198 (15 Pa. C.S. §  7301 et seq.) 
  Central is subject to the control and 

regulations of the Rural Utilities Service (“RUS”) of the U.S. Department of 

Agriculture.

     Central (and each of the other 12 similar electric distribution cooperatives 

which provide retail electric service throughout rural areas of the Commonwealth) 

purchases all of its requirements from its exclusive member-owned generation 

supplier, Allegheny Electric Cooperative, Inc., under a long-term wholesale all-

requirements contract.  That all-requirements contract extends through December 

31, 2025, and is required and regulated by the RUS.  Approximately ten 

percent (10 %) of Central’s power requirements are generated by hydroelectric 

facilities.

     While Central reserves the right to participate in later aspects of this 

proceeding, and possibly to comment on other issues at a later date, these reply 

comments will focus on the issue of the propriety of the promulgation of any 

regulations by the Commission which relate to electric cooperative corporations. 

DISCUSSION

     Before turning to the specific comments regarding the propriety and validity of 

any Commission regulations concerning electric cooperatives, Central wishes to

emphasize that it strongly supports the objectives of the Alternative Energy 

Portfolio Standards Act of 2004 (hereinafter referred to as the “Act” or “Act

213”).  Central, as well as its sister electric cooperatives throughout Pennsylvania, 

stands ready to participate and to comply, as provided in Section 8 of the Act, 

which reads:

"Section 8.  Rural electric cooperatives.
 Each rural electric cooperative operating within this
 Commonwealth shall offer to its retail customers a voluntary
 program of energy efficiency and demand-side management
 programs, as a means to satisfy compliance with the  requirements of this act." 

Indeed, Central and the other rural electric cooperatives have been leaders

in the Commonwealth in providing our member-consumers with programs of 

energy efficiency and demand-side management programs.  In fact, Central has, in 

cooperation with Allegheny Electric Cooperative, Inc., operated a load 

management system for its members since the mid 1980s.  This load management 

system sheds load through control of electric water heaters and electric heating 

systems during peak usage periods.  We are committed to continuing these efforts.

     We are aware that several parties have filed comments in this proceeding, in 

which they have suggested or recommended that the Commission should include 

electric cooperative corporations such as Central under certain of the regulations 

and rules which will implement the Act. 
 As set forth below, we believe that any

inclusion by the Commission of electric cooperatives in its regulations or rules 

under the Act would be inappropriate, and would constitute a violation of 

Pennsylvania law.

     In these Reply Comments, we shall first briefly outline the general basis for the 

exemption of electric cooperatives from the jurisdiction and control of this 

Commission, and we then shall address the absence of the Commission’s authority 

to regulate electric cooperatives under the subject Act.  In the final section of these 

Reply Comments, we provide a brief discussion on the public policy aspects for 

the regulatory exemption of electric cooperatives.

_______________

footnote 4 continued:

Environomics, LLC, 1/14/05, pages 2 and 6, “ Re: RUS: rural electric coops should be encouraged to participate in developing rules associated ACT 213.

***

RURAL UTILITIES

Rural electric coops and the Maryland and Ohio field staff that support them should be encouraged to fully participate in farm waste digestion electric generation, as an acknowledgement of the RUS statement the “RUS and the current Administration are totally committed to the promotion of renewable energy sources” including “Anaerobic digesters at dairy & swine farms”…The USDA-RUS and the National Rural Electric Cooperative Association (NRECA) were involved in finalizing the IEEE Std P1547 standard for distributed generation interconnect.  The RUS Northern Division headquarters in Washington and their Maryland and Ohio field staff should be encouraged to comply with the eventual SIR.”

TRF Sustainable Development Fund, 1/14/05, page 21, “Rural electric cooperative members should also have the option of purchasing blocks of clean energy, similar to the PECO Wind program.  We would like to see the Commission direct rural electric cooperatives to open their billing to a clean energy block program.”

Citizen Power, 1/14/05, page 4, “5. Rural Electric Cooperatives. The PUC should specify that rural electric cooperatives must actually turn in sufficient efficiency credits to meet the requirement through the voluntary energy efficiency and demand-side management programs they are required to offer.”

PA Department of Environmental Protection, 1/14/05, Department of Environmental Protection Recommendations and Comments on Act 213’s Net Metering and Interconnection Provisions, page 2 (sequential page 10 of the overall filing), “…rural cooperatives or other generation or transmission and other electric distribution providers should be included in the development of these regulations.”

1. Electric cooperatives are not subject to the jurisdiction or control of this Commission.

     The Pennsylvania General Assembly and the courts of Pennsylvania have 

consistently and uniformly recognized that Central, and the Commonwealth’s 

other electric cooperatives, are exempt from the jurisdiction, regulation and 

control of the Pennsylvania Public Utility Commission.  

     The authority underlying this basic position is found in several Pennsylvania
statutes and court opinions, as follows: 

A.    Section 7334 of the Electric Cooperative Law of 1990, under which 

Central and all other electric cooperatives in the Commonwealth operate, 

absolutely mandates that electric cooperatives are outside of this Commission’s 

jurisdiction, as follows:

“Exemption from jurisdiction of Public Utility Commission.

Except as provided in Subchapter C (relating to unincorporated area  certified territory), all electric cooperative corporations subject to this chapter shall be exempt in any and all respects from the  jurisdiction and control of the Pennsylvania Public Utility Commission.” (15 Pa.C.S. § 7334) (emphasis added).

       This 1990 codification repeats the original language found in the 1937 

predecessor statute, (the Electric Cooperative Corporation Act (15 P.S. § 12401 et 

seq.)), under which all electric cooperatives in our state were incorporated. 

B.     In the 1946 decision of Pennsylvania Electric Company v. Morrison, 
Secretary of the Commonwealth, et al., 354 Pa. 472, 47 A.2d 810 (1946), our 

Supreme Court held that electric cooperatives are exempt from the jurisdiction and 

control of the Pennsylvania Public Utility Commission.  In its opinion, the Court 

stated:

“...it is plainly evident that the legislature intended to exempt  cooperatives, such as are authorized by the Electric Cooperative Corporation Act, from the jurisdiction and control of the Public Utility Commission." and "...no matter how similar a cooperative and a public utility may be in fact, a cooperative is not a public utility within the meaning of the Public Utility Law.” Id. at 474 and 476. (emphasis in the Court’s original).

C.    In harmony with the above, the General Assembly also provided for the 

exemption of electric cooperatives from PUC jurisdiction by expressly excluding 

them from the definition of the key operative term “public utility” in the Public 

Utility Code.  That language provides,

““Public utility.”

* * *

(2) The term does not include:

* * *

(ii) Any bona fide cooperative association which furnishes 

service only to its stockholders or members on a nonprofit basis.”     

(66 Pa.C.S. § 102).

D.   Yet again in 1996, when the General Assembly established a system of 

electric competition for the Commonwealth, it provided for electric cooperatives 

separately in the Electricity Generation Choice for Customers of Electric 

Cooperatives Act (15 Pa.C.S. § 7401 et seq.).  In that enactment’s 

Declaration of Policy, the Legislature again enunciated its continuing clear 

intention that electric cooperatives shall not be subject to the Commission’s 

jurisdiction:

“The General Assembly finds and declares as follows:

***

3. In providing for customer choice for the member consumers of electric cooperative corporations, the financial integrity, operations and independence of electric cooperative corporations must be protected and preserved…by providing for the continued exemption for electric cooperative corporations from the jurisdiction and control of  the commission…” (15 Pa.C.S. § 7403) (emphasis added).

E.  In the recent Commonwealth Court decision in Adams Electric Cooperative,   

et al. v. Commonwealth of Pennsylvania, 853 A.2d 1162, 2004 Pa. Commw. 

LEXIS 537 (2004), Judge Pellegrini again reiterated this basic rule, saying:

 “…there is no question that electric cooperatives have been deemed by the General Assembly to fall outside the regulatory reach of the PUC. 66 Pa.C.S. Section 102  (excluding bona fide electric cooperatives from the definition of “public utility”); see also Pennsylvania Electric Company v. Morrison, 354 Pa. 472, 47 A.2d 810 (1946). As a result, electric cooperatives such as the Cooperatives in this case need not follow the requirements of the Public Utility Code and the regulations of the PUC that regulated utilities must follow.” Id. at 1171. (emphasis added).

     Thus, from the above, it is abundantly clear that, absent some later express 
provision to the contrary from our General Assembly, this Commission may not 

exercise any jurisdiction or control over electric cooperatives, through any 

regulation, rule or otherwise.

2.  Act 213 of 2004 does not authorize the Commission to impose 

                regulations on electric cooperatives, and any such implementing regulations or rules by the Commission which might include electric cooperatives would be invalid and violative of Pennsylvania law.

     There are several reasons, arising from Pennsylvania statutes and court 

determinations, which support Central’s position, as follows:

A.     The mere fact that Section 8 of Act 213 provides that each rural electric 

cooperative, “…shall offer to its retail customers a voluntary program of energy 

efficiency and demand-side management programs…”, simply does not constitute  

the requisite granting of legislative authority in order to enable the Commission to 

exercise any degree of regulatory control over Pennsylvania’s electric 

cooperatives.  Particularly in view of the prior statutory exemptions from 

Commission jurisdiction and control discussed in our item 1. above, it is clear that, 

nothing short of an express statement in statute by the General Assembly to give 

the PUC such a power to regulate electric cooperatives would be required in order 

for the Commission to validly include electric cooperatives in its implementing 

regulations or rules under the Act.  

     It is well settled law that, “Administrative agencies are creatures of the 

legislature and have only those powers which have been conferred by statute. Day 

v. Public Service Commission, 312 Pa. 381, 167 A.565 (1933); Community 

College of Delaware County v. Fox, 20 Pa. Cmwlth. 335, 342 A.2d 468 (1975); 

City of Pittsburgh v. Milk Marketing Board, 7 Pa. Cmwlth. 180, 299 A.2d 197 

(1973).”, quoting: Western Pennsylvania Water Company v. Pennsylvania Public 

Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977) at 352.

     Beyond that general rule on the limitation of powers of state agencies, 

Pennsylvania’s appellate courts have similarly confined the regulatory powers of 

this Commission.  “The Commission has only those powers expressly provided in 

the Code. Swathmore Borough v. Public Service Commission, 277 Pa. 472, 121 A. 

488 (1923).  Indeed, the Supreme Court recently affirmed this principle in 

Pennsylvania Public Utility Commission v. Philadelphia Electric Co., 460 A.2d 

734 (1983) where it held that … “[I]t is well established that, absent express 

legislative authority, the PUC is powerless to interfere with the general 

management decisions…” Id. at 460 A.2d at 737.”, quoting: National Fuel Gas 

Distribution Corporation v. Pennsylvania Public Utility Commission, 76 

Pa. Commw. 102, 464 A.2d 546 (1983) at 564.  “This Commission is a creature of 

statute, and its power to act in any particular case must be clear. City of 

Philadelphia v. Philadelphia Electric Company, 505 Pa. 312, 473 A.2d 997 

(1984).”, quoting: Country Place Waste Treatment Company, Inc. v. Pennsylvania 

Public Utility Commission, 654 A.2d. 72 (1995) at 74.  “The controlling 

consideration is not whether regulation is desirable, but whether appellant is 

subject to regulation under the Public Utility Law. Klawansky v. P.S.C., 123 Pa. 

Superior Ct. 375, 382, 187 Atl. 248, 251 (1936)”, quoting: Drexelbrook Associates 

v. Pennsylvania Public Utility Commission, 418 Pa. 430, 212 A.2d 237 (1965) at 

442.

     Thus, as set forth in these prior decisions, since the Legislature did not 

expressly provide this authority to the Commission to allow its regulation of 

electric cooperatives, the Commission may not do so.   

B.    We further note that the key definitions of “Electric distribution company” 

and “Electric generation supplier” (“EDC” and “EGS”) set forth in Section 2

of Act 213 do not include electric cooperatives within their scope.  Rather, these

EDC and EGS definitions in Act 213 incorporate by reference the meanings

of those terms found in Chapter 28 (relating to restructuring of the electric 

industry) of the Public Utility Code.  Electric cooperatives are expressly exempt

from these Chapter 28  provisions under the separate Electricity Generation 

Choice for Customers of Electric Cooperatives Act, with this exclusion, “The 

provisions of 66 Pa.C.S. Chapter 28 (relating to restructuring of electric utility 

industry) shall not apply to electric cooperative corporations or to the laws relating 

to electric cooperative corporations.” (15 Pa.C.S. § 7402).  

     Moreover, the Public Utility Code’s definition of an EDC at 66 Pa.C.S.§ 2803 

denotes that an EDC is a “public utility”, and as set forth above at our item 1.C., 

electric cooperatives are once again expressly excluded from the Public Utility 

Code’s definition of “public utility” at 66 Pa.C.S. § 102.  Likewise, the Public 

Utility Code definition of an EGS contains a parallel exclusion of electric 

cooperative corporations at 66 Pa.C.S. § 2803.

     Thus, none of the operative provisions throughout Act 213 which use these 

EDC or EGS defined terms has any applicability whatsoever to electric 

cooperatives.  While the Commission may regulate EDCs and EGSs under Act 

213, since electric cooperatives are neither an EDC, nor an EGS, the 

Commission’s Act 213 regulations may not be applied to electric cooperatives.  

C.     Apart from Act 213’s Section 8 provision concerning electric cooperatives 

discussed above (see item 2.A. of these Reply Comments above), the only other 

reference to electric cooperatives in Act 213 is found in the Section 2 definition of 

the term “customer-generator”, as follows:

     
      “"Customer-generator."  A nonutility owner or operator of a

     
       net metered distributed generation system with a nameplate

                  capacity of not greater than 50 kilowatts if installed at a

                  residential service or not larger than 1,000 kilowatts at other

                  customer service locations, except for customers whose systems

                  are above one megawatt and up to two megawatts who make their

                  systems available to operate in parallel with the electric

     
       utility during grid emergencies as defined by the regional

                  transmission organization, or where a microgrid is in place for

                  the purpose of maintaining critical infrastructure, such as

                  homeland security assignments, emergency services facilities,

                  hospitals, traffic signals, wastewater treatment plants or

                  telecommunications facilities, provided that technical rules for

                  operating generators interconnected with facilities of an

                  electric distribution company, electric cooperative or municipal

                  electric system have been promulgated by the Institute of

                  Electrical and Electronic Engineers and the Pennsylvania Public

                  Utility Commission.”

That “customer-generator” defined term is then used in Section 5 of Act 213 as 

follows:

                 “Section 5.  Interconnection standards for customer-generator facilities.

                   The commission shall develop technical and net metering

                   interconnection rules for customer-generators intending to

                   operate renewable onsite generators in parallel with the

                   electric utility grid, consistent with rules defined in other

                   states within the service region of the regional transmission

                   organization that manages the transmission system in any part of

                   this Commonwealth. The commission shall convene a stakeholder

                   process to develop Statewide technical and net metering rules

                   for customer-generators. The commission shall develop these

                   rules within nine months of the effective date of this act.”

     Here again, this reference to electric cooperatives in the Act’s definition of 

“customer-generator” does not constitute legislative authority to enable the 

Commission to include electric cooperatives in any of its regulations or rules.

     Firstly, the Act’s Section 5 directive that, “The Commission shall develop 

technical and net metering interconnection rules for customer-generators…” does 

not mention electric cooperatives.  The absence of any express reference to 

electric cooperatives in the Act’s Section 5 operative provision concerning the 

Commission’s regulatory scope for interconnection matters, demonstrates clearly 

that the Commission has been given no such authority by the Legislature.  Indeed, 

the wording in Section 5 of the Act shows that the Commission’s rules in this area 

are applicable, “…for customer-generators intending to operate renewable onsite 

generators…”, and it does not provide that the Commission’s rules are applicable 

directly to the electric distribution entity (much less applicable to electric 

cooperatives).

     Secondly, a close reading of the Act’s Section 2 definition of “customer-

generator” shows that the reference there to electric cooperatives is indeed a 

recognition of their omnibus exemption from the PUC’s jurisdiction (see 

discussion above under item 1 of these Reply Comments), rather than an inclusion 

under the Commission’s regulatory scope.  The Act’s Section 2 wording, 

“…provided that technical rules for operating generators interconnected with 

facilities of an…electric cooperative…have been promulgated by the Institute of 

Electrical and Electronic Engineers…”, clearly denotes this PUC regulatory  

exemption, since electric cooperatives in Pennsylvania and nationwide operate 

under the Institute of Electrical and Electronic Engineers (“IEEE”) Standard 1547 

(“Standard for Interconnecting Distributed Resources with Electric Power 

Systems”). 
  Extensive technical application guidance on IEEE Standard 1547 is 

provided for Central, and for Pennsylvania’s other electric cooperatives, by the 

National Rural Electric Cooperative Association. 
  

     Thus, neither the Act’s Section 2 reference to electric cooperatives, nor the 

Section 5 provision on interconnection standards, provides authority for the 

inclusion of electric cooperatives under the Commission’s Act 213 rules or 

regulations.

D.     While the above points alone are sufficient to establish that the 

Commission may not validly regulate electric cooperatives under Act 213, a 

further statutory provision set forth in the Electric Cooperative Law of 1990 adds 

even additional authority.  This corporate act, under which all of Pennsylvania’s 

electric cooperatives operate, mandates as follows:    

“(b) Provisions complete in themselves.--The provisions of this  chapter…are complete in themselves and shall be controlling…The provision of any other law of this Commonwealth…shall not apply to a corporation subject to this chapter.” (15 Pa.C.S. § 7302(b)).

     Thus, by operation of this statutory directive in Section 7302(b) of the electric 

cooperatives’ 1990 corporate act, together with the Section 7334 express 

exemption from PUC jurisdiction also found in that 1990 corporate act (see 

discussion of 15 Pa.C.S. § 7334 above at item 1.A.), 
 it is clear that the 

only manner in which electric cooperatives may become subject to PUC 

jurisdiction or control, would be for the General Assembly to amend such 

provisions into the Electric Cooperative Law of 1990 (15 Pa.C.S. § 7301 et seq.).  

Since the Legislature has not done that, it is thus conclusive that the exemption 

from PUC jurisdiction at 15 Pa.C.S. § 7334 controls, and establishes that the 

Commission may not regulate electric cooperatives under Act 213.

E.    Again, while our above discussion firmly establishes this rule that Act 213 

does not authorize the Commission to impose any manner of regulatory, or other, 

requirements on electric cooperatives, it may be useful here to comment on the 

rules of statutory construction.  It has been indicated to the undersigned that a 

possible theory which the Commission might advance to support some alleged 

implicit right to regulate the electric cooperatives lies in the Act’s Section 3(e)(10) 

language that:

“The commission shall establish regulations governing the   verification and tracking of energy efficiency and demand-side management measures pursuant to this act, which shall include benefits to all utility customer classes.”

This general granting of regulatory power then might be read along with the 

purportedly mandatory nature of the “…shall offer…” wording in Section 8 of Act 

213.  Again, that electric cooperative provision of Act 213 reads:

 "Section 8.  Rural electric cooperatives.
Each rural electric cooperative operating within this
Commonwealth shall offer to its retail customers a voluntary
program of energy efficiency and demand-side management
programs, as a means to satisfy compliance with the                                            requirements of this act." 

    In addressing some possible theory of implicit Commission authority to 

regulate, we are first guided by our Commonwealth Court, which has stated, “The 

authority of the Commission must arise either from the express words of the 

pertinent statutes or by strong and necessary implication therefrom. City of 

Philadelphia v. Philadelphia Electric Company, 504 Pa. 312, 473 A.2d 997 

(1984).  It is well settled that the Commission’s power is statutory and the 

legislative grant of power to act in any particular case must be clear.” PECO 

Energy Company v. Pennsylvania Public Utility Commission, 756 A.2d 156 

(2000) at 160.  In the instant matter, we have neither “express words”, nor “strong 

and necessary implication”, as the Court in PECO Energy v. PA PUC  required.

     Indeed, taking this possible theory of implicit Commission authority a step 

further, even if the Commission contended that it somehow has this measure of 

“strong and necessary implication”, required by the Commonwealth Court in 

PECO Energy v. PA PUC, Id., then a requirement of the Statutory Construction

Act of 1972 (1 Pa.C.S. § 1501 et seq.) would likewise cause any theory of

implicit PUC authority to fail.  

     In the Statutory Construction Act, at § 1922(4), we find the following rule

of construction:

“Presumptions in ascertaining legislative intent.

In ascertaining the intention of the General Assembly in the enactment of a statute the following presumptions, among others, may be used: …

(4) That when a court of last resort has construed the language used in a statute, the General Assembly in subsequent statutes on the same subject matter intends the same construction to be placed upon such language.” 

(1 Pa.C.S. § 1922(4)).

As we noted above in item 1.B. of these Reply Comments, our Supreme Court in 

the 1946 Pennsylvania Electric Company v. Morrison case has determined that, 

“...it is plainly evident that the legislature intended to exempt cooperatives, such as 

are authorized by the Electric Cooperative Corporation Act, from the jurisdiction 

and control of the Public Utility Commission.” and “...no matter how similar a 

cooperative and a public utility may be in fact, a cooperative is not a public utility 

within the meaning of the Public Utility Law.” Id. at 474 and 476. (emphasis in the 

Court’s original).  Thus, since the court of last resort has construed the electric 

cooperatives’ PUC exemption in this manner, the Statutory Construction Act 

provision above creates the presumption that the General Assembly in Act 213, 

“…intends the same construction to be placed upon such language.” (1 Pa.C.S. § 

1922(4)).

     Accordingly, even if assuming arguendo, that there is some ambiguity within 

Act 213 as to the intention of the General Assembly on this point of the PUC’s 

authority to regulate electric cooperatives, then the Commission nonetheless is 

bound to apply the absolutely forbidding construction as enunciated by our 

Supreme Court.  Under § 1922(4) of the Statutory Construction Act of 1972, the 

Commission is not free to do otherwise, and thus, as a matter of law, it has no 

discretion to claim or assert any implicit power to regulate electric cooperatives, 

under Act 213, or otherwise.  The Commission simply is required by law to follow 

the construction, and the direction of the Supreme Court of Pennsylvania in this 

matter.

        3.    The exemption of electric cooperatives from Commission regulation  is consistent with sound public policy.

     While our discussion above necessarily has focused on the basis under 

Pennsylvania law for the exemption of electric cooperatives from Commission 

jurisdiction or control, it may be instructive for us to briefly outline the public 

policy basis upon which our PUC regulatory exemption is predicated.

     Like Pennsylvania, most state legislatures have determined that it is 

unnecessary and inappropriate to place electric cooperatives under the regulation 

of a state public service commission or other state regulatory agency. 
  An 

exception to this has been in matters of territorial disputes between electric 

cooperatives and regulated investor-owned utilities (“IOUs”), since the public 

service commission, rather than state courts, is the logical forum with the requisite 

expertise for resolution of such disputes.  Pennsylvania has followed that national 

model. 

     While the reasons for regulatory exemption of electric cooperatives are many, 

they can be summarized as follows:

A.    Electric cooperatives are clearly distinguishable from IOUs, because they 

are owned and controlled by the consumer-members which they serve.  They are 

controlled by a board of directors which is democratically elected by the 

membership, and they are thus self-regulated by their consumers.  This direct self-

regulation by the electric consumers obviates the necessity of state government 

regulation.

B.     Electric cooperatives such as Central operate on a strictly non-profit basis.  

The member-consumers of electric cooperatives are the only owners, and are akin 

to stockholders.  Thus, a driving factor in the operation of electric cooperatives is 

the minimization of costs to the consumer, which is a very different motivation 

than the regulated IOUs’ need to maximize profits and returns to their 

stockholders.  Therefore, as a matter of public policy, it is unnecessary for a state 

commission to be involved for the protection of electric cooperatives’ consumers.

C.     Under the Rural Electrification Act of 1936 (7 U.S.C. § 901 et seq.), electric 

cooperatives such as Central are subject to the control and regulation of the Rural 

Utilities Service of the U.S. Department of Agriculture.  This Federal oversight 

makes state commission regulation duplicative and unnecessary. 

D.     Since electric cooperatives are nonprofit entities, which are generally much 

smaller than IOUs, 
 regulatory costs impose a much higher per-capita burden on 

electric cooperatives’ consumers.

E.     In Pennsylvania and other states, the legislatures have recognized the public 

policy differences between electric cooperatives and IOUs as industry participants, 

with regard to state regulation.  Regulations that may be appropriate to protect 

IOU customers are often harmful to consumers served by electric cooperatives.  

For example, IOU customers may not be harmed by regulatory policies that raise 

utility costs, as long as the costs are not recovered in rates.  In that case, the IOU’s 

stockholders have to absorb the costs.  That approach however does not work for 

electric cooperatives.  Because cooperatives are owned by their member-

consumers and have no separate stockholders, all costs imposed on electric 

cooperatives are paid by retail consumers.

CONCLUSION

     As the above discussion demonstrates, the several comments filed by parties 

which suggested that electric cooperatives should be included under the 

Commission’s Act 213 implementing regulations are misplaced and legally 

unsupportable.  The forthcoming implementing regulations and rules by the 

Commission under Act 213 may not, as a matter of law, include any provisions or 

requirements for electric cooperatives.  Pennsylvania’s electric cooperatives are, 

and remain, beyond the jurisdiction and control of the Commission.

     WHEREFORE, Central respectfully requests that the Commission implement 

the Act in a manner consistent with the above Reply Comments, by excluding 

rural electric cooperatives from its regulations and rules implementing Act 213.

                                                                             Respectfully submitted,

                                                                             ________________________

                                                                            Anthony C. Adonizio

                                                                              Counsel to:

                                                                              Central Electric Cooperative, Inc.

                                                                               250 North 24th Street

                                                                               Camp Hill, PA 17011

                                                                               phone: 717-730-2052

                                                                               fax:      717-730-0719

                                                                               e-mail: acadon@ezonline.com

DATED: January 31, 2005

� The Electric Cooperative Law of 1990 is the successor, codified form of the Electric Cooperative Corporation Act, Act of June 21, 1937, P.L. 1969 (15 P.S. §§ 12401-12438), under which Central was originally incorporated.





�  There are 13 electric distribution cooperatives in Pennsylvania.  12 of these are members of the Pennsylvania Rural Electric Association (“PREA”).  Central is not a member of PREA.





�  As used throughout these Reply Comments, the terms, “electric cooperative corporation”; “rural electric cooperative”; and “electric cooperative” shall be synonymous, and all have the meaning of the term “electric cooperative corporation”, as used in the Electric Cooperative Law of 1990 (15 Pa.C.S. § 7301 et seq.).





� Those filed comments of which we are aware, and to which Central here replies, were:





NativeEnergy, 1/14/05, page 3, "Finally, I would add that several of the farms planning for digesters are served by rural electric co-ops.  Rural Cooperatives or other generation or transmission and other electricity distribution service providers should be included in the rules as if they were Electric Distribution Companies." footnote 4 continued on next page


� Pennsylvania’s electric cooperatives are required by RUS regulations to follow the National Electrical Safety Code (“NESC”) (7 CFR § 1724.50).  The RUS also uses IEEE standards under 7 CFR § 1728.20  (Establishment of standards and specifications), “(a) National and other standards. RUS will utilize standards of national standardizing groups, such as the American National Standards Institute (ANSI), American Wood Preservers' Association (AWPA), the various national engineering societies and the National Electrical Safety Code (NESC), to the greatest extent practical.”





�  See: “Distributed Generation Interconnection Tool Kit”, National Rural Electric Cooperative Association, 2003, and “Application Guide for Distributed Generation Interconnection: 2003 Update – The NRECA Guide to IEEE 1547”, National Rural Electric Cooperative Association, 2003.  This material is accessible at: www.nreca.org/leg_reg/dgtoolkit.


�  “…all electric cooperative corporations…shall be exempt in any and all respects from the jurisdiction and control of the Pennsylvania Public Utility Commission.” (15 Pa.C.S. § 7334).





�  State Regulation of Electric Co-ops Survey Compilations, National Rural Electric Cooperative Association, 2004.





�  see: 15 Pa.C.S. § 7358.


�  Electric cooperatives nationwide average fewer that 57 employees and 10,000 consumers.  That compares to IOUs, which average over 2,200 employees and 315,000 consumers.  Source: White Paper on Distributed Generation, National Rural Electric Cooperative Association, page 21.






