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OPINION AND ORDER
BY THE COMMISSION:  


Before this Commission for consideration is a Petition For Interlocutory Review (Petition) of a Material Question filed by the Rural Telephone Company Coalition (RTCC), the Commission’s Office of Trial Staff (OTS) and the Office of Consumer Advocate (OCA) (collectively referred to as “Joint Petitioners”) (Joint Petition for Interlocutory Review) on June 21, 2005, in the above-captioned proceeding.  See 52 Pa. Code § 5.302.  The Joint Petition for Interlocutory Review was filed in response to a June 8, 2005 Order Disposing of Motions by Administrative Law Judge (ALJ) Susan D. Colwell in the above captioned proceeding.  In the June 8, 2005 Order, ALJ Colwell, inter alia, denied the Motion of the Rural Telephone Company Coalition, Office of Consumer Advocate and Office of Trial Staff for the Commission to Defer This Investigation Pending Resolution of the FCC Intercarrier Compensation Proceeding at CC Docket No. 01-92
 (hereinafter, Motion to Defer), which was filed on May 23, 2005.  



It is the Joint Petitioners’ intent that the Commission should have ruled on the Motion to Defer because, in their opinion, the ALJ is not authorized to modify a Commission order.  However, in light of the fact that the ALJ did rule, the Joint Petitioners are now requesting that the Commission grant interlocutory review of a material question and/or rule on the Motion to Defer as originally filed.  Briefs in Support of the Joint Petition for Interlocutory Review were received from the OCA and the RTCC.  The Office of Small Business Advocate (OSBA) was not a signatory to the Joint Petition for Interlocutory Review, but filed a Brief in support of said petition.  A Brief in Opposition to the Joint Petition for Interlocutory Review was received jointly from AT&T Communications of Pennsylvania, LLC, Qwest Communications Corporation and MCImetro Access Transmission Services, LLC (alternately “IXCs”) (Joint Brief).
History of the Proceedings



On December 20, 2004, the Commission entered an Order (December 20, 2004 Order) in the above-captioned case instituting an investigation into whether there should be further intrastate access charge reductions and intraLATA toll rate reductions in the service territories of rural incumbent local exchange carriers (rural ILECs).  This investigation was instituted as a result of the Commission’s prior Order entered July 15, 2003, at Docket No. M-00021596,
 which, inter alia, discussed implementing continuing access charge reform in Pennsylvania.  The July 15, 2003 Order also provided that a rulemaking proceeding would be initiated no later than December 31, 2004, to address possible modifications to the Pennsylvania Universal Service Fund (USF) regulations and the simultaneous institution of a proceeding to address all resulting rate issues should disbursements from the USF be reduced in the future.



The December 20, 2004 Order directed that the Office of Administrative Law Judge conduct the appropriate proceedings including, but not limited to, a fully developed analysis and recommendation on the following questions:

(a)
Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural ILECs’ territories.

(b)
What rates are influenced by contributions to and/or disbursements from the [Pennsylvania Universal Service] Fund?

(c)
Should disbursements from the [Pennsylvania Universal Service] Fund be reduced and/or eliminated as a matter of policy and/or law?

(d)
Assuming the [Pennsylvania Universal Service] Fund expires on or about December 31, 2006, what action should the Commission take to advance the policies of this Commonwealth?

(e)
If the [Pennsylvania Universal Service] Fund continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the Fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based on?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?

(f)
What regulatory changes are necessary to 52 Pa. Code §§ 63.161-63.171 given the complex issues involved as well as recent legislative developments?



On February 16, and April 21, 2005, ALJ Colwell conducted in-person prehearing conferences.
  During the second prehearing conference, the Parties, inter alia, discussed the schedule for the proceeding as well as whether or not the case should be stayed pending the outcome of the FCC proceeding.  As a result of the April 21, 2005, prehearing conference, presiding ALJ Colwell issued an April 22, 2005 Scheduling Order. 


On May 23, 2005, the Joint Petitioners filed a Motion to Defer. Specifically, in their Motion to Defer, the Joint Petitioners requested a stay of the instant investigation because, in their view, it would be “unreasonable, unproductive and inefficient” for this Commission to act in advance of the FCC.  Their rationale was based on the observation that the outcome of the FCC’s Unified Intercarrier Compensation proceeding has the potential to directly impact, if not render moot, the universal service and access charge issues in this proceeding.  (Motion to Defer at 6-9).


By Order dated June 8, 2005, ALJ Colwell denied the Motion to Defer.  The ALJ based her denial on the following rationale:

I can see no point in delaying this proceeding at this level.  The Commission was aware of the pending federal proceeding when the underlying order in this matter was issued.  The directive to me was clear:  to conduct appropriate proceedings, including but not limited to, a fully developed analysis and recommendation on the questions presented.  My contribution will be a recommended decision, which will not become final by operation of law and can be delayed at the Commission level indefinitely should the Commission choose to wait until the federal proceeding is completed before delivering a final decision in this matter.  There is no prejudice to any party nor to the consumers of Pennsylvania by proceeding at this time, and the ultimate decision on what to decide and when to decide it will still belong to the Commission.

(Order Disposing of Motions at 9-10).



On June 21, 2005, the instant Joint Petition for Interlocutory Review was filed.  As noted, the Joint Petitioners take the position that the Commission, and not the ALJ, should determine and rule on whether the Joint Petitioners’ request to defer the instant investigation should be granted.  



As noted, Briefs in support of the Joint Petition for Interlocutory Review were filed by the RTCC and the OSBA on June 28, 2005, and by the OSBA on July 1, 2005.  A Brief in opposition to the Joint Petition for Interlocutory Review was filed jointly by the IXCs on July 1, 2005.
Discussion
1.
Petition for Interlocutory Review



In pertinent part, 52 Pa. Code § 5.302(a) - Petition for interlocutory Commission review and answer to a material question, provides as follows: 
(a) During the course of a proceeding, a participant may file a timely petition directed to the Commission requesting review and answer to a material question which has arisen or is likely to arise.  The petition shall . . .  state, in not more than three pages, the question to be answered and the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.




The Joint Petitioners request interlocutory review of the following material question:

Did the presiding officer erroneously issue an Order on a Motion filed with the Commission and erroneously conclude not to stay the instant investigation pending action by the Federal Communications Commission [FCC] on the same matters at issue in this Commission investigation?

The Joint Petitioners proposed that both parts of the material question be answered in the affirmative.



The RTCC argues that the Commission, rather than the ALJ, should have acted on its Motion to Defer.  (RTCC Brief at 4).  The RTCC states that it was the intent and expectation of the Joint Petitioners that the Commission directly rule on the Motion to Defer.  However, as noted, ALJ Colwell subsequently ruled on the Motion to Defer by Order dated June 8, 2005.  As such, the RTCC supports the Joint Petition for Interlocutory Review that specifically seeks to obtain a Commission ruling on the Motion to Defer.



In their Brief, the IXCs oppose the Joint Petition for Interlocutory Review and argue that it should be denied.  They assert that the Joint Petition is, essentially, a request to reconsider the directives resulting from the ALJ Scheduling Order and, therefore, is not timely.  (Brief at 5).  The IXCs also allege that the Joint Petition is procedurally deficient because it does not raise a material issue and, further, does not meet the standard applicable to interlocutory review of discovery rulings, 52 Pa. Code § 5.304.


In addition to timeliness, the IXCs oppose the Joint Petition because it allegedly does not raise a material issue.  Therefore, even if the standard of 52 Pa. Code § 5.304 applicable to review of discovery rulings is used, the IXCs contend that the Commission would be required to reject the Joint Petition on the basis that an exceptional circumstance is not present.  (IXC Brief at 5).  Also, the IXCs find no merit in the Joint Petitioners’ request to defer by citing the fact that the instant investigation began after the FCC initiated its intercarrier compensation proceeding (2001) and that this Commission has directed the continuation of access charge reform in related proceedings involving Verizon Pennsylvania Inc. and Verizon North Inc.  (Brief at 10).



The IXCs subsequently make extensive argument concerning the legal and policy implications of deferring the investigation.  (Brief at 11-15).  In addition to raising the point that this Commission has continued movement toward access charge reform in recognition of integrally related proceedings at the federal level, the IXCs also note the following:  (a) the RTCC, which is comprised of rural ILECs, has previously made requests to delay intercarrier compensation reform pending the FCC proceedings and the present request was fully considered by the presiding ALJ and rejected; (b) the multiple proposals for intercarrier compensation reform, which are under consideration by the FCC, support going forward rather than delay because the FCC dockets could result in policies that take a variety of directions and take several years to complete; and (c) the allegation that the FCC will decide the same issues which are under consideration in the Pennsylvania proceeding is speculative.


Disposition



Pursuant to 52 Pa. Code § 5.303, the Commission shall do one of the following with regard to a petition seeking interlocutory review and answer to a material question that has arisen during the course of  proceeding:

(1) Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the participants.
(2) Determine that the petition was improper and return the matter to the presiding officer.
(3) Decline to answer the question.
(4) Answer the question.


We shall answer the material question presented, consistent with our discussion herein.  As a threshold consideration, we note that the correctness or erroneousness of the ALJ’s action is not a relevant consideration in determining whether interlocutory review is appropriate.  See  Shea v. Freeport Teleph. & Teleg.Co., Docket No. C-812580 (Order entered February 15, 1984).  The principal concern in our consideration of a material question is whether interlocutory review is necessary in order to prevent substantial prejudice.  Therefore, our analysis will focus on whether the alleged error, and any prejudice flowing from that issue, could not be satisfactorily cured during the normal Commission review process.  Re Knights Limousine Service, Inc., 59 Pa. PUC 538 (1985).


On consideration of the Joint Petition, we conclude that it raises a colorable claim of prejudice that could not be cured during the normal Commission review process.  We shall, therefore, answer the material question.  We shall answer the first part of the question in the negative, finding that the ALJ acted in accordance with Section 5.103 of our regulations, 52 Pa. Code § 5.103(d), which authorizes the presiding ALJ, under certain circumstances, to issue an Order on a Motion that has been filed with the Commission.  Thus, the ALJ’s actions, consistent with our regulations, do not provide a basis for prejudice to the Parties.  However, as discussed later in this Opinion and Order, we conclude that deferring this proceeding based on pending FCC proceedings provides a reasonable basis to grant the Motion to Defer so as to avoid a waste of administrative resources.  As such, we shall answer the second part of the question in the affirmative, finding that it is in the public interest to defer the instant investigation consistent with the terms and conditions specified in this Opinion and Order.
2.
The Material Question



As noted, the material question raises two separate questions as isolated below:

(1)
Did the presiding officer erroneously issue an Order on a Motion filed with the Commission?

(2)
Did the presiding officer erroneously conclude not to stay the instant investigation pending action by the FCC on the same matters at issue in this Commission investigation?


a.
Material Question – Part 1


With regard to this first part of the material question, the Joint Petitioners have argued that since an ALJ is not empowered to stay a Commission directive, ALJ Colwell should not have ruled on the May 23, 2005 Motion to Defer.  (Petition at 2).  



The IXCs contend the Joint Petitioners’ argument – that the Commission, rather than the ALJ, should decide on the Motion to Defer – fails under the Commission’s regulations at 52 Pa. Code § 5.103(d).  (IXC Brief at 9).



Disposition



As noted, the correctness or erroneousness of the ALJ’s ruling is not dispositive of the appropriateness of interlocutory review.  We note that the ALJ’s ruling on the Motion to Defer, rather than prejudice the position of a party, has, in fact, assisted in the development of the pertinent issues involved.  As noted by the IXCs, Section 5.103(d) of our Rules of Practice, expressly contemplate ALJ rulings on motions.


Based on the foregoing, we answer the first part of the material question presented in the negative, finding that ALJ Colwell had the requisite authority to make a ruling on the Joint Petitioners’ Motion to Defer consistent with our regulations that permit a presiding ALJ to rule on Motions that are properly made in the evidentiary phase of a Commission adjudicative investigation.

b.
Material Question – Part 2


With regard to the second prong of the material question, the Joint Petitioners assert that this part should be answered in the affirmative.  They argue that there are significant and compelling reasons for justifying a delay in the instant proceeding.  (Petition at 3).



In their Brief, the RTCC supports the Joint Petition for Interlocutory Review’s request to defer the access charge investigation for a limited period of at least twenty-four months, or until the FCC acts on its Intercarrier Compensation proceeding at CC Docket No. 01-02, in order to await the impact and to assess the status of the FCC’s actions.  (RTCC Brief at 9 and 11).  The RTCC suggests that a twenty-four month delay will not be detrimental to access charge reform in Pennsylvania in light of the fact that this Commission has actively and persistently addressed access reform since 1998 when it consolidated its generic access charge investigation with the Global Order.  (RTCC Brief at 5).


The OCA also believes that the Commission should postpone the instant investigation pending action by the FCC on the same issues.  (OCA Main Brief at 3).  The RTCC also submits that it would not be unreasonable to defer the intrastate access charge investigation given the magnitude of the pending FCC reform efforts in conjunction with the levels of access reform already achieved in Pennsylvania.  (RTCC Brief at 8).



The RTCC also addresses the various access charge reductions that the rural ILECs have already implemented (RTCC Brief at 5) and then provides various scenarios of how it perceives Pennsylvania ILECs and ratepayers will be harmed if certain proposals before the FCC’s intercarrier compensation proceeding are adopted.  (RTCC Brief at 8-9).  Both, the RTCC and the OCA are of the opinion that numerous aspects of the various plans before the FCC (See RTCC Brief at 6-8) may have the potential not only to conflict with the instant proceeding, but also to penalize the rural Pennsylvania ILECs and their ratepayers if the Commission continues to advance further access charge and universal service reform in the instant proceeding.  The RTCC and the OCA are also concerned because they view many of the currently pending plans before the FCC as having the potential to significantly impact rural access reform in Pennsylvania in light of the fact that some of the proposals address both interstate and intrastate access and USF funds.  (RTCC Brief at 6; OCA Brief at 4-5).


The IXCs are of the opinion that the position taken by the Joint Petitioners – that the FCC will decide the same issues pending in the instant investigation before this Commission – is not only highly speculative, but defies the position taken by at least some of the RTCC members in the FNPRM proceeding, who argued that the FCC cannot legally impose intrastate access standards on state commissions.  The IXCs note that the Rural Alliance, which is an organization comprised of over 200 rural ILECs, including some of the RTCC member companies, proposed before the FCC that intercarrier reform be addressed through a collaborative involving the FCC and 50 state commissions.  They are concerned because of the potential length of time that such a collaborative proceeding would take and that such a collaborative, if it occurs, would add even further delay to intrastate access charge reform.  (IXC Brief at 13).



The RTCC and OCA specifically point out that one of the issues posed by the FCC is the FCC’s authority to preempt the state’s regulation of intrastate access and local interconnection and the establishment of alternative cost recovery mechanisms within the intrastate jurisdiction.
  (RTCC Brief at 9; OCA Brief at 5).  As such, the RTCC is of the opinion that the FCC’s Order will impact matters raised in the instant proceeding and may result in the Commission having to undertake a further proceeding to change the results of this proceeding.  (RTCC Brief at 9).  The OCA asserts that there is significant overlap between the issues to be addressed in this investigation and the issues to be addressed in the FCC’s Uniform Intercarrier Compensation proceeding and that this Commission must be aware that the FCC may preempt its actions in certain areas.  (OCA Brief at 7).  Even if the FCC does not preempt the states in this area, the RTCC submits that it may offer guidelines to the states for access reform and encourage reforms through incentive mechanisms.  (RTCC Brief at 10).



The OCA argues that it is difficult for the Parties in the instant investigation to present to this Commission, options that are consistent with a potential order from the FCC’s FNPRM with any specificity given the range of potential outcomes that may develop from the FCC proceeding.  The OCA opines that the Commission should delay the commencement of this proceeding to allow the Parties to better present their positions and to allow the Commission to resolve those remaining issues that the FCC has not addressed.  (OCA Brief at 7).



The RTCC also supports the Joint Petition for Interlocutory Review to defer the instant investigation because it is concerned that if Pennsylvania moves too quickly in reducing intrastate access charges before new federal mechanisms were put into place, Pennsylvania consumers and carriers could lose the opportunity to benefit fully from increased federal funding.  (RTCC Exc. at 11).  The OCA argues that it would not be sound public policy and would prejudice consumers to continue this proceeding in advance of the FCC’s proceeding because doing so could lead to higher rates for Pennsylvania consumers purchasing protected noncompetitive local services than if the Commission waited for the FCC to act.  



The OCA is concerned that any expanded funds will generally fund intrastate access reductions from the FCC’s FNPRM order and will not apply to intrastate access reductions that were ordered prior to such an Order.  (OCA Brief at 9).  The OCA also provides detailed scenarios of the impact on Pennsylvania ILECs or customers if the FCC were to adopt certain proposed plans in the FNPRM proceeding.  (OCA Brief at     9-11) and expresses its opinion that continuing this proceeding in advance of the FCC’s proceeding may foreclose an opportunity to receive federal universal service funds.  (OCA Brief at 11).



The IXCs note that this docket is one of two that the Commission opened to reform access charges and that the Commission has already determined that intrastate access charge reform should not await completion of the FCC Unified Intercarrier Compensation proceeding.  In a proceeding closely related to the instant investigation,
 where the Commission currently is in the process of completing a two-step elimination of subsidies from Verizon’s access rates, the IXCs argue that the Commission has already rejected the central argument made by the Joint Petitioners in this instant case (i.e., that Pennsylvania access reform should be delayed until the FCC completes its Unified Intercarrier Compensation proceeding at CC Docket No. 01-92) when it addressed this matter in its January 18, 2005 Order at Docket No. C-20027195.  The IXCs maintain that the Commission concluded on pages 15-16 of that Order that the remand proceedings should go forward, that the matter should be expedited subject to any constraints on the ALJ and that the scope of the investigation should be expanded to address the ICF Plan as well as any FCC action on intercarrier compensation reform “to the extent that the FCC issues a decision prior to issuance of the Recommended Decision on Remand in this proceeding.”  (IXC Brief at 3).


The RTCC is of the opinion that while the Commission admittedly referred to the FCC proceeding in its Order involving Verizon, it is not known whether the PUC was aware of the broad scope or potential ramifications of the FCC proceeding on access reform.  They also argue that the Verizon proceeding is not a new proceeding involving a potentially whole new level of access reform.  Rather, they note that it is a remand proceeding involving access issues from a prior proceeding.  The RTCC opines that the impact of universal service funding and access reform on the RTCC companies will have far more deleterious effects on the RTCC companies than it would on Verizon.  (RTCC Brief at 12).



Disposition



This part of the material question presents more complex issues that hold the potential of serious implications for both telecommunications carriers operating in Pennsylvania and their respective end-user consumers.  These implications arise not only from the yet unknown outcome of the FCC’s Unified Intercarrier Compensation proceeding, but are also based on the interaction between the Unified Intercarrier Compensation proceeding potential outcomes and this Commission’s implementation of Act 183 of 2004, or the new Chapter 30 law.  P.L. 1398, 66 Pa. C.S. § 3011 et seq.



This Commission’s implementation of the new Chapter 30 law includes statutorily mandated annual revenue and rate increases for those rural ILECs that have Commission-approved amended network modernization plans (NMPs).
  The Commission has already approved four (4) such revenue and rate increases for rural ILECs with approved amended NMPs that operate under price stability mechanisms and price change opportunity (PSM/PCO) formulas.
  The new Chapter 30 law also directs that the Commission “may not require a local exchange telecommunications company [ILEC] to reduce access rates except on a revenue-neutral basis.”  66 Pa. C.S. § 3017(a).  In other words, without prejudging the outcome of this investigation, potential intrastate carrier access charge reductions that may be achieved in the context of this proceeding for the rural ILECs may have to be absorbed totally or in part by the rural ILECs’ basic local exchange service ratepayers on a “revenue-neutral basis.”



However, the intrastate access charge reform for the rural ILECs is not independent from the potential outcomes of the FCC’s Unified Intercarrier Compensation proceeding.  A number of the rural ILECs operating in Pennsylvania are “average schedule companies,” i.e., their operational revenues, expenses, and assets are not subject to jurisdictional intrastate/interstate allocations.  Thus, the overall annual revenue level of these ILECs depends on the receipt of federal Universal Service Fund (USF) support distributions.  Similarly, these ILECs are also recipients of support contributions from the Pennsylvania USF (Pa. USF).
  Furthermore, certain outcomes of the FCC’s Unified Intercarrier Compensation proceeding can directly affect the intrastate carrier access charges of the rural ILECs.



It is intuitively understood that the levels of the rural ILECs’ intrastate carrier access charges affect the services that are offered in the Commonwealth by IXCs as well as by other categories of telecommunications carriers.  However, it should also be noted that under the new Chapter 30 law, IXC services have been classified as “competitive” and the Commission cannot “fix or prescribe” the rates and charges for IXC services.  66 Pa. C.S. § 3018 (a)&(b).



In its Brief, the OCA clearly and persuasively demonstrates the risks to the end-user ratepayers of the rural ILECs if this investigation were allowed to proceed while the FCC’s Unified Intercarrier Compensation proceeding was still pending.  For example, the OCA points out that, depending on the outcome of the FCC’s Unified Intercarrier Compensation proceeding, if this Commission proceeds with intrastate access charge reform, potentially increased federal USF funding may not apply to rural ILEC intrastate access charge reductions that will be put in place prior to the conclusion of the FCC’s proceeding.  (OCA Brief at 8-9).  Similarly, the OCA persuasively argues that, under certain outcomes in the same FCC proceeding, the rural ILECs’ ratepayers may bear the same burden twice from the same reduction in intrastate access charges if such reductions are not simultaneously coordinated between this Commission and the FCC.  (OCA Brief at 9-10).  In short, the interests of the rural ILEC ratepayers will be seriously prejudiced if this investigation is not coordinated with the ongoing FCC Unified Intercarrier Compensation proceeding.  Such prejudice meets the applicable legal standards of granting the stay of the investigation in accordance with the request of Joint Petitioners and, in our opinion, outweighs the potential benefits that could be achieved through a more immediate implementation of intrastate carrier access charge reform for the rural ILECs through this investigation.



However, granting a stay must balance the interests of the participating parties in this investigation and of the end-user consumers of telecommunications services within Pennsylvania.  For these reasons, we disagree with the original request of Joint Petitioners in their Motion to Defer that this matter should be deferred “pending the outcome of the FCC intercarrier compensation proceeding at Docket No. 01-92, but not to exceed a period of twenty-four months or until the FCC acts on its Intercarrier Compensation proceeding, whichever is earlier.”  Joint Petition, Attachment 2 (Motion to Defer), ¶ 14, at 12.  Rather, we believe that this investigation should be stayed for a period not to exceed twelve months or until the FCC issues its ruling in its Unified Intercarrier Compensation proceeding, whichever occurs earlier.



We shall direct that, upon the termination of the 12-month stay or upon the issuance of an FCC ruling in its Unified Intercarrier Compensation proceeding, the Parties to this investigation should submit the appropriate status reports to the Commission.  Our staff will monitor developments in the FCC’s Unified Intercarrier Compensation proceeding and, upon the receipt of the status reports from the parties, will formally and timely advise the Commission on the resumption of this investigation.  We will then address the Staff recommendation at a future Public Meeting and take appropriate action in reinstituting this investigation.



Furthermore, the resumption of this investigation should include and provide record evidence addressing the legal, ratemaking, and regulatory accounting linkages between: (1) the FCC’s ruling in its Unified Intercarrier Compensation proceeding; (2) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; (3) the Pa. USF; and (4) the potential rate effects on the basic local exchange services of the rural ILECs.

Conclusion


On consideration of the Joint Petition, we shall answer the first part of the material question in the negative.  In addition, we shall also answer the second part of the material question in the affirmative, while granting it in part and denying it in part consistent with the terms and conditions contained in the discussion of this Opinion and Order; THEREFORE, 



IT IS ORDERED: 


1.
That the Petition of the Rural Telephone Coalition, Office of Trial Staff and Office of Consumer Advocate for Interlocutory Commission Review and Answer to a Material Question and a Stay of Proceedings is granted, consistent with the discussion contained in this Opinion and Order.  



2.
That the first part of the material question, as isolated from the original material question and restated below, is answered in the NEGATIVE:

Did the presiding officer erroneously issue an Order on a Motion filed with the Commission?


3.
That the second part of the material question, as isolated from the original material question and restated below, is answered in the POSITIVE, and granted, in part, and denied, in part, consistent with Ordering Paragraphs Nos. 4 through 10, below.
Did the presiding officer erroneously conclude not to stay the instant investigation pending action by the Federal Communications Commission on the same matters at issue in this Commission investigation?


4.
That a stay of this investigation be granted for a period not to exceed twelve (12) months, unless extended by Commission Order, or until the Federal Communications Commission issues its ruling in its Unified Intercarrier Compensation proceeding, whichever occurs earlier.


5.
That the Commission Staff from the Office of Special Assistants and the Law Bureau is hereby directed to monitor the Federal Communications Commission’s Unified Intercarrier Compensation proceeding.


6.
That the Commission shall entertain future requests for further stays of this investigation for good cause shown and for the purpose of coordinating this Commission’s actions with the Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding.



7.
That upon the expiration of the twelve-month stay of the instant investigation or the issuance of a Federal Communications Commission ruling in the Unified Intercarrier Compensation proceeding, whichever occurs earlier, the Parties to this proceeding shall submit status reports to the Commission pertaining to common or related matters in the instant investigation and the Federal Communications Commission’s Unified Intercarrier Compensation proceeding and the need for any coordination of those matters or any new matters that may arise once the instant investigation is reinstituted.



8.
That, upon the receipt of the status reports directed in Ordering Paragraph No. 7, above, the Office of Special Assistants and the Law Bureau shall prepare a Staff recommendation for the Commission’s timely consideration at a Public Meeting on reinstituting this investigation and taking any other appropriate action.



9.
That upon the resumption of this investigation, the participating Parties shall be afforded the due process opportunity to appropriately supplement the evidentiary record.


10.
That, upon the resumption of this investigation, the participating Parties shall address and provide record evidence on the legal, ratemaking and regulatory accounting linkages between:  (a) the Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding; (b) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. 
C.S. §§ 3015 and 3017; (c) the Pennsylvania Universal Service Fund; and (d) the potential effects on rates for the basic local exchange services of the rural ILECs.








BY THE COMMISSION,







James J. McNulty,








Secretary

(SEAL)

ORDER ADOPTED:  August 11, 2005

ORDER ENTERED:  August 30, 2005
	�	See In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005) (Unified Intercarrier Compensation Proceeding).


	�	See Access Charge Investigation per Global Order of September 30, 1999, Docket No. M-00021596 (Order entered July 15, 2003).


	�	A list of the Parties who entered appearances and were represented by counsel during the prehearing conference is included on pages 2-3 of the ALJ’s Order Disposing of Motions.


	�	The Joint Petitioners incorporate, by reference, their arguments contained in their May 23, 2005 Motion to Defer, which they attached as Attachment 2 to the instant Petition.


	�	The RTCC notes that some of the same IXCs participating in the instant proceeding (e.g., AT&T and MCI, who are members of the Intercarrier Forum before the FCC) are taking the position in the FCC proceeding to urge the FCC to preempt intrastate access.  If this were to occur, the RTCC opines that any action taken by this Commission in the instant proceeding would be voided by the FCC’s ruling.


	�	See AT&T Communications of Pennsylvania, LLC v. Verizon North Inc. and Verizon Pennsylvania, Inc., Docket No. C-20027195.


	�	66 Pa. C.S. § 3015(a)&(b).


	�	See generally ALLTEL Pennsylvania, Inc., Docket No. R-00050574, Secretarial Letter issued July 29, 2005; Buffalo Valley Telephone Company, Docket No. R-00050520, Secretarial Letter issued July 29, 2005; Conestoga Telephone and Telegraph Company, Docket No. R-00050521, Secretarial Letter issued July 29, 2005; Denver and Ephrata Telephone and Telegraph Company, Docket No. R-00050522, Secretarial Letter issued July 29, 2005.  These revenue and rate increases are based on the statutory level of the inflation offset in the PSM/PCO formulas that has been set at 0% or 0.5% depending on the ILEC’s rural or non-rural status and its selected amended NMP option.  66 Pa. C.S. § 3015(a).


	�	See generally Rulemaking Re Establishing Universal Service Fund Regulations at 52 Pa. Code §§63.161-63.172, Docket No. L-00000148, Revised Final Rulemaking Order entered March 23, 2001, 31 Pa.B. 3402 (June 30, 2001).


	�	See generally Unified Intercarrier Compensation, ¶¶ 114-115, at 51-52.
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