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Before the Commission for consideration is the staff recommendation of the Office of Special Assistants that modifies the Initial Decision of ALJ Charles E. Rainey, Jr. issued November 17, 2005, in the above captioned proceeding wherein,
 Verizon Communications, Inc. (Verizon) and MCI, Inc., and their affiliates seek Commission approval of a transaction that would result in MCI becoming a wholly-owned subsidiary of Verizon.


In his Decision, the ALJ recommended approving the merger request that is the subject of this proceeding without the imposition of any conditions beyond those required by the Department of Justice (DOJ) and the Federal Communication Commission (FCC).  In doing so, the ALJ concluded that the joint applicants met their burden of proof by a preponderance of the evidence that the merger is in the public interest because it would affirmatively promote the service, accommodation, convenience or safety of the public in some substantial way.  This conclusion is consistent with the Commission’s primary statutory authority for consideration of merger transactions as delineated in Sections 1102 and 1103 of the Public Utility Code wherein we may grant a certificate of public convenience necessary to consummate a merger if it is determined that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.  City of York v. Pa. PUC, 449 Pa. 136, 295 A. 2d 825 (1972).  

The Office of Special Assistants has prepared a staff recommendation for our consideration that modifies the ALJ’s Decision through the imposition of three conditions: 1) make UNE-P commercially available to any requesting CLEC on terms and conditions which are, at a minimum, as favorable as those reached between Verizon and MCI, 2) implement service quality monitoring and, 3) comply with the affiliated interest provisions of the Public Utility Code regarding its dealings with MCI.  

With respect to making UNE-P available, I note that we have already chosen to follow  federal law eliminating UNE-P, and that any attempt to impose a broad UNE-P obligation as a merger condition would likely be beyond the scope of state unbundling authority and likely be promptly challenged in federal court.  Further, no other state has required UNE-P as a merger condition and any attempt by this Commission could impair Pennsylvania's image as a business-friendly environment.


As far as imposing service quality standards, this Commission has, in the past, recognized that a condition can be imposed only if the merger does not provide substantial public benefit without that condition and, that conditions with no relationship to the merger are improper.  The record does not show that the merger will cause service quality reductions and the ALJ correctly found that the merger would provide no incentive to reduce service quality and, in fact, could be expected to increase service quality.  Finally, both Virginia and New York specifically have rejected the imposition of service quality conditions.

The last condition recommended by the Staff – complying with the affiliated interest agreement provisions of the Public Utility Code is one that the company is required to follow as a matter of law and, therefore, it is not necessary to make it a condition to approve the merger.  Furthermore, there is no record to support such a condition and, once again, no other state has imposed such a condition.


Based on the foregoing and, inasmuch as the preponderance of the record evidence demonstrates that the joint applicants have met the City of York standards, I agree with the ALJ’s recommendation to approve the merger request without any further conditions other than those imposed by the DOJ and the FCC.

Therefore, I move:

1. That the Initial Decision of ALJ Rainey be adopted as the action of this Commission in this matter.

2.
That the Exceptions and Replies to Exceptions of the parties are granted and denied consistent with this Motion.

3. That the Office of Special Assistants prepare an Opinion and Order consistent with this Motion. 
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