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TENTATIVE ORDER
BY THE COMMISSION:  

I.  Introduction

On March 10, 2006, Direct Energy Services, LLC (“Direct Energy”) filed a Petition for Emergency Order Approving a Retail Aggregation Bidding Program for Customers of Pike County Light and Power Company, pursuant to 66 Pa.C.S. §§ 501, 1301 and 2802(9), and 52 Pa. Code §§ 3.1-3.5, 5.41 and 5.572.  By Secretarial letter dated March 13, 2006, the Commission notified all interested parties that they should submit their answers to Direct Energy’s petition by close of business on March 17, 2006.

Prior to the March 17 deadline, the following parties submitted Answers to Direct Energy’s Petition:  Consolidated Edison Energy, Inc. (“ConEd Energy”), Consolidated Edison Solutions, Inc. (“ConEd Solutions”), Dominion Retail, Inc. (“Dominion Retail”), MXenergy, Inc. (“MXenergy”), the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), and Pike County Light & Power Company (“Pike County”). Joint comments were submitted by Citizens Electric Company and Wellsboro Electric Company (collectively, “Citizens/Wellsboro”).  Additionally, UGI Utilities Electric Division filed a letter in opposition to the Emergency Petition.  Reply comments and replies to new matter contained in the OSBA’s Answer were submitted by Direct Energy on March 22, 2006.  Responses to information data requests were filed by Pike County on March 23, 2006.
II.  Overview

This proceeding stems from unique circumstances that resulted in the customers of Pike County being subjected to unprecedented rate increases.  The auction process employed by Pike County was approved by the Commission at the conclusion of a litigated proceeding and was properly followed by Pike County.  However, the auction results were impacted by several other factors including: Pike County’s membership in the NY ISO; the timing of the auction which occurred during peak natural gas prices; minimal auction participants; and no competitive retail activity in its service territory.


Since the auction, prices have moderated substantially, but Pike County customers continue to receive bills based upon prices set when the market was at its apex.  Further, despite an extraordinarily high price to compare, to-date, no licensed electric generation supplier (“EGS”) has extended offers to retail customers in Pike County’s service territory.

The high, fixed default service (“provider of last resort” or “POLR”) rates, coupled with the dearth of competitive retail offers, has resulted in the proposal presented by Direct Energy.  Given the needs of these consumers, it is incumbent on this Commission, Pike County, and EGSs to follow through, expeditiously, with a thorough evaluation and decision on whether to implement this program.
The Commission recognizes that our decision to consider Direct Energy’s proposed program in the Pike County service territory causes other similarly situated electric distribution companies (“EDCs”) consternation.  However, the Commission stresses its continued support for the development of wholesale competitive markets and its reliance on them in setting retail prices.  Undoubtedly, this proceeding highlights the multitude of issues that must be considered in this and future POLR plans, particularly how best to address the potential for significant volatility in wholesale prices.

The Commission does not find that an emergency exists, because the recent rate increases do not present a “clear and present danger to life or property.”  However, the Commission does find merit in the form of relief requested.  Therefore, Direct Energy’s Petition for relief pursuant to 52 Pa. Code § §3.1 – 3.5 will instead be treated and considered under the general provisions of 52 Pa. Code § 5.41 as a petition for the establishment of a Retail Aggregation Bidding Program.

Therefore, after consideration of Direct Energy’s petition and the responses to it, and because of the unique circumstances resulting from the timing of this auction, the isolation of this service territory from the more robust MISO and PJM RTOs, the scarcity of competitive offers in the wholesale bid for default service, and the small size of this territory, a Retail Aggregation Bidding Program, as further described below, may be appropriate at this time in Pike County’s service territory.  Nevertheless, because the Commission deems it necessary to develop a more complete record in this matter before making a final decision on Direct Energy’s petition, we shall direct that an expedited hearing be conducted where answers to directed questions will be responded to, and parties will have an opportunity to respond to the proposed determinations set forth in this Tentative Order.  
III.  Discussion

A number of important issues were addressed in the comments submitted by the parties to this proceeding. In response to the comments received, the Commission offers the following proposed modifications to the Retail Aggregation Bidding Program for further comments by the parties.
Expedited Schedule:

Direct Energy proposed a very tight timeline for the implementation of its aggregation program.  Among other things, it proposed a two-business-day comment period, a Commission Order on March 16th, and selection of a winning bidder by March 24th.  Aggregation service was to commence on May 1, 2006.  

ConEd Solutions and OSBA argue that an adequate amount of time should be permitted to allow all interested parties an opportunity to comment on an aggregation program so that a level playing field is offered to all EGSs who may desire to be the aggregation supplier.
  Additionally, ConEd Solutions and Citizens/Wellsboro argue that the Commission should finish its fact finding investigation of the competitive market conditions in Pike County (Docket No. P-0005268) before acting on this Petition.
  OCA, however, argues that the Petition should be approved as soon as possible so that customers can receive immediate rate relief.

Based on our review, it appears that reasonable and expeditious relief should be considered to address these highly unique circumstances.  The concerns expressed to Direct Energy’s suggested timeline can be ameliorated by the following revised timeline.  Also, the responses of ConEd Solutions, MX Energy, Dominion Retail, and Direct Energy testify to the widespread awareness of this proposal, and therefore the possible participation by other EGSs.
The Commission tentatively finds that the following timeline would be appropriate:
4/6/2006

Tentative Order

4/11/2006

Hearing

4/14/2006

Briefs submitted

4/20/2006

Final Order

4/26/2006

Competitive bids due at the Commission

4/28/2006

Secretarial letter designating winning bidder

Pike County sends out limited customer information to winning bidder

5/2/2006
Pike County sends out customer notification and educational information; winning aggregator sends out customer contract to customers

If the Commission approves an opt-out aggregation program, the Commission tentatively finds the following timeline would be appropriate:
5/12/2006

Deadline for customers to opt-out

5/13/2006

Winning EGS sends customer packet to customers

5/13/2006

Winning EGS begins to submit enrollments

6/1-9/2006

All non-opt-out customers transferred to the winning EGS.

Opt-Out Aggregation End-Date:

If an opt-out aggregation program is adopted, Direct Energy’s proposal to end the opt-out aggregation program on May 31, 2008 will need to be addressed.  MX Energy argues that an end-date coincident with the existing default service rates (December 31, 2007) might provide a better comparison of prices.  OSBA argues that no emergency exists justifying the extension of the aggregation program beyond December 31, 2007.  Pike County argues that Direct Energy failed to justify such an extension.  In its March 22, 2006 response, Direct Energy explained that extending the aggregation program through May 31, 2008 would result in lower aggregation prices, and provided convincing arguments to that effect.  Because the paramount objective in this program is to provide relief from very high retail prices, the Commission tentatively finds that it may be appropriate to solicit one- and two-year bids from each applicant for aggregation service.  The Commission can then compare and assess the benefits of an appropriate term for aggregation service.

.
Alternative Energy Portfolio Standard (“AEPS”) Costs

Direct Energy requests that the Commission either permit the winning EGS to establish an AEPS surcharge at a later date, effective January 31, 2008, or declare that a force majeure exists and exempt AEPS compliance throughout the entire initial aggregation period.  Pike County and OCA largely concur with Direct Energy’s second option. OCA adds that Pike County is not a part of an RTO, and that AEPS compliance may be impracticable.  Pike County concurs that AEPS compliance should be waived if the aggregation program is extended to May 31, 2008.   OSBA questions the authority of the Commission to extend the waiver period.  

Under the unique circumstances here present, it appears that Pike County suppliers merit relief from uncertainty regarding the need to obtain adequate renewable resources in this territory.  In its ongoing investigation, the Commission is reviewing longer-term options for rate relief related in part to lack of access to PJM markets.  In its future discussions with the existing POLR supplier and other parties, the Commission may also consider amendments to the length of the existing POLR service period.  Given this uncertainty, the Commission tentatively finds that, if the Commission chooses a two-year bid, the winning supplier may adjust its price effective January 1, 2008 to collect any AEPS-related costs, provided the winning EGS provides at least 60 days notice of such price change, and consumers are provided the opportunity, at no penalty, to choose an alternative supplier after receiving such notice.

Auction Design and Criteria

OSBA expressed two concerns regarding the auction design and qualification criteria.  First, OSBA recommends that the Commission ensure that all bidders are bidding on the same product.  Secondly, OSBA objects to the requirement that bidders must have experience serving residential customers.  

It would appear that all bidders should bid on the same retail aggregation program, not only for the sake of fairness, but also to allow the Commission to choose a winning EGS quickly and objectively.  While residential service experience may be a vital bidding requirement, the winning supplier need not demonstrate that it currently supplies residential customers.  However, since the winning EGS will be serving predominantly residential customers, the winning EGS must demonstrate that it has adequate personnel at its service center(s) to field questions from residential consumers.  Therefore, the Commission tentatively finds that qualified bidders should only be required to demonstrate residential service capability.
The Commission may retain the right to reject any bid(s).
Post December 31, 2007 Default Service Design

Direct Energy proposes that, effective December 31, 2007, default service be at monthly market based prices.  OCA notes that it may be appropriate to approve such a monthly service from January 1, 2008 to May 31, 2008.  Others, including OSBA and Citizens/Wellsboro, question the appropriateness of discussing the nature of POLR service in the resolution of this Petition.


As noted earlier in our discussion of AEPS compliance, the Commission is investigating a number of issues in this service territory, creating uncertainty as to what long-term changes will be made.   It may therefore be premature to speculate as to the nature of POLR service commencing January 1, 2008.  Parties in this proceeding will have further opportunity to establish the optimal design of future default service.  

Exceptions to Opt-Out Aggregation


To provide the Commission with a complete record, the parties are asked to address certain components of Direct Energy’s proposal.  Specifically, Direct Energy proposes to require all residential and small business customers to opt-out of the Aggregation Program if they do not want to receive service from the winning EGS in the aggregation auction.  Direct Energy proposes that only primary service customers be required to opt into the program.  OCA concurs with the need for an opt-out aggregation provision in this circumstance, but proposes that an opt-out mechanism only be approved for customers who can be assured of lower prices.  OCA notes that some customers have tiered rates that affect the price to compare for individual consumers.


The Commission tentatively concurs with the need to assure that only customers with a higher price to compare, based on historical usage, relative to the winning bid price be subject to any approved opt-out provision.   The purpose of adopting an opt-out provision in this instance is to provide immediate rate relief to Pike County electricity consumers.  If there is no relief, then adequate justification for an opt-out provision may not exist.  

On another matter, MX Energy urges us to exclude from any aggregation pool any customers who are taking service from existing EGSs.  The Commission tentatively finds merit in this suggestion because it does not wish to override existing customer choices for competitive energy.  
Aggregation Pricing for New Customers


Direct Energy proposes to exclude future customers at a new service address from the initial aggregation pricing program.  Such customers would instead default to the existing POLR service.  MX Energy, Citizens/Wellsboro, and OCA objected to this provision, proposing instead that new customers receive the same aggregation pricing.  OCA further presented data that historical growth rates in Pike County’s service territory were not nearly as robust as Direct Energy assumed.  


The Commission is cognizant of the risks associated with very substantial growth numbers.  However, we are not convinced that the growth rates are as robust as assumed in the Petition.  In further support of this tentative decision, we note the responses of Pike County, which demonstrated that Pike County’s annual load variations have only ranged from 0.60% to 6.52% per year from 2000-2005.  We therefore believe it may be appropriate to provide new customers (including those with new service addresses) with the same initial aggregation price.  The Commission tentatively finds that such customers may opt out of the aggregation program, consistent with any existing new customer enrollment constraints. 

Opt-Out Aggregation Service for Customers at the End of the Aggregation Program
If the Commission approves an opt-out aggregation program, Direct Energy’s proposal requiring existing aggregation customers to opt-out again at the end of the aggregation program will need to be addressed.  Pike County, OSBA, and Citizens/Wellsboro all object to this provision.  Pike County argues that any such determinations should be made after the program has been evaluated.   Additionally, Pike County argues that the emergency will no longer exist at that later point in time.  Lastly, Citizens/Wellsboro notes that continuation of the opt-out provision would give the winning EGS an ongoing competitive advantage.  Only OCA concurred with the continuation of any opt-out provision, but tempered its approval with a conditional requirement that such rates be lower than the future default service rate.

The Commission tentatively finds that, should an opt-out aggregation program be implemented, it not be automatically extended at the end of its initial term.  Such an extension may be contrary to achieving the objective of an effective competitive marketplace.  Therefore, the Commission tentatively finds that any such determination be deferred pending review of the success of this program, the level of competition in the service territory, and other future Pike County structural market developments.  The Commission notes, however, that the winning EGS would not be prohibited from marketing new and creative services to its customers while seeking contract extensions at any time.  In any such subsequent dealings with customers, the winning EGS would have to abide by Commission regulations, unless waivers are specifically granted by the Commission.
Aggregation Service Cancellation Fee:


Direct Energy proposes that it be allowed to charge a $25/account exit fee for customers leaving aggregation service.  Exceptions to this charge would include all customers who change their selection within 60 days after being added to the aggregation pool, and those that move within or out of the service territory.  MX Energy objects to the imposition of an exit fee for residential customers.  Citizens/Wellsboro notes the Commission’s objection to these types of restrictions in previous POLR services.  

The Commission is cognizant of the purpose of exit fees.  However, it is also charged with promoting competition and removing barriers to customer choice.   Given the size of the service territory in question, and the residential/small commercial nature of the customers, the Commission tentatively believes that exit fees may not substantially reduce the risk of providing this aggregation service.   Moreover, a substantial basis for the proposed opt-out aggregation program is the belief that it may be the only expeditious and effective means of overcoming unfavorable economies of scale and other geographical constraints unique to this service territory.  It is inconsistent, then, to argue that customer switching is a significant risk.  Therefore, the Commission tentatively finds that the exit fee proposal should be rejected.
Purchase of Receivables

Direct Energy proposes that Pike County purchase the winning EGS’s receivables at 100% of the receivable amount each month.    As a condition of voluntarily agreeing to do so, Pike County responds that, as in New York, it must be permitted to discontinue service for non-payment of distribution and third-party supplier charges.  Citizens/Wellsboro argues that a utility should not be required to purchase the receivables of EGSs.  
Because Pike County agrees to purchase the receivables of the winning EGS in the aggregation program, it may be appropriate to allow termination of service for non-payment of both supplier and utility charges in the aggregate.  However, Pike would still be required to comply with all applicable consumer protections in Title 66, Chapter 14 and Title 52, Chapter 56, to the extent applicable.   

Distribution Rate Reduction and Cost Deferral


Direct Energy suggests in its Petition that Pike County should consider reducing and/or deferring distribution costs and charges for some period to help mitigate the overall energy charges to consumers, noting that such an element would be independent of, and not in lieu of, implementation of the aggregation program.  Both OSBA and Citizens/Wellsboro argue the illegality of such a proposal and recommend its rejection.  

Deferral of distribution charges may be beyond the scope of this proceeding.   The competitive auction should provide sufficient relief for customers without the need to defer current costs to future periods.  Discussion of this issue, as well as other issues, can be made in the ongoing Pike County investigation.

Privacy of Customer Information:


Direct Energy proposes that, once the winning bidder is selected, Pike County provide a list of all customers to the winning bidder, so that the winning aggregator can mail copies of its sales agreement to all customers.   It is implied in the Petition that Pike County would be responsible for handling customer contacts for those customers that opt out of the program.  After the expiration of the opt-out period, Pike County would transmit to the winning aggregator a list of customers who have not opted out of the program.  

Pike County argues that the aggregator should enroll customers and administer the aggregation program. It will cooperate by providing customer contact information, including account number, in a file format (not via EDI) suitable to the EGS.  The EGS would use the account information to request historical usage information, and ultimately enroll customers through EDI.  The aggregator would be held accountable for tracking opt-out information, and retaining opt-out elections via recorded telephone conversations, signed documents, or electronic submissions.  Pike County further argues that imposing such responsibilities on the aggregator would help establish a relationship with the customers.

OSBA notes that customers should at least be given the opportunity to opt out of providing their information.  Citizens/Wellsboro argues that it is not appropriate, legal, or acceptable for the Commission to require this information to be disseminated without the customer’s consent.


The Commission is under a legal obligation to protect the confidentiality of customer information.  Consistent with this obligation and prior Commission precedent, disclosure of customer information is only appropriate when customers are given an opportunity to opt-out of providing their personal usage information.   
We therefore propose that Pike County only provide limited customer information to the winning bidder.  This may enable the winning bidder to send a copy of its disclosure statement/sales contract to prospective customers and to verify which customers have opted-out of the program.  This limited information could include the customer’s name, billing address, service address, account number, and rate class.  The winning aggregator may use this information to distribute copies of its disclosure statement/sales contract to all eligible customers and to educate customers on any opt-out rights immediately upon selection by the Commission, and additionally to use this information to confirm any opt-out choices by the customers.  Upon expiration of the opt-out period, the winning aggregator could use this information to request individual customer and historical usage information via the appropriate EDI transactions, and further to enroll the customers who do not opt-out of the aggregation program. 

If the Commission approves an opt-out aggregation program, it proposes that customers contact the aggregator to opt-out of the program, and that the aggregator maintain records of this opt-out selection for the duration of the opt-out program, as recommended by Pike County.    This arrangement could minimize the amount of time required to provide the necessary relief to Pike County electricity customers.  
It is proposed that Pike County develop and distribute appropriate opt-out aggregation notices to its customers immediately after the winning aggregator is selected to ensure that customers are educated about the program.  The Commission tentatively finds that this notice would be provided in advance to the Bureau of Consumer Services (“BCS”) for review prior to distribution.  Further, BCS would also review the aggregator’s disclosure statement/sales contract for residential and small commercial customers to ensure consistency with consumer protection regulations.   EGSs would be encouraged to submit these disclosure statements/sales contracts as soon as practicable, and no later than when they submit their aggregation bids.
Required Waivers

Direct Energy requests waiver of (1) switching rules (52 Pa. Code §§  57.173 and 57.174); (2) rules requiring a three-day rescission  period following receipt of a disclosure statement (52 Pa. Code § 54.5(d));  (3) PUC EDI rules regarding the exchange of customer information and activity established at Docket No. M-00960890F0015; and (4) rules regarding release of customer information (52 Pa. Code § 54.8).  

Pike County affirms the need to waive Pennsylvania EDI protocols, noting that requiring EGSs to retest for Pennsylvania EDI protocols could take months.  Similarly, OCA and OSBA do not object to the adoption of New York EDI protocols for the duration of the aggregation program.  On a more detailed level, MX Energy requests that Tier III Testing be waived, with the exception of connectivity testing, for an EGS that is active in Orange & Rockland’s New York territory.


OSBA, however, also notes that it is not aware of any authority that would permit the Commission to waive 52 Pa. Code §§ 57.173, 57.174, 54.5(d), 54.8, or the EDI rules for this purpose.  In Paragraph 17, Direct Energy cites 52 Pa. Code §§ 1.2(c) and 56.222 as authority for the waivers it seeks.  OSBA points out that Section 1.2(c) allows the Commission to waive a regulation only if that regulation is contained in 52 Pa. Code Ch. 1, 3 or 5 and only “if the waiver does not adversely affect a substantive right of a participant.”  None of the regulations Direct Energy seeks to waive is in Chapter 1, 3 or 5 or involves procedural rather than substantive rights.  Similarly, OSBA points out that Section 56.222 allows the Commission to waive a regulation only if the regulation is in 52 Pa. Code Ch. 56 and only if the waiver is necessary to avoid “unreasonable hardship.”

OSBA’s analysis may be correct, but, as noted in Direct Energy’s Reply to Comments and New Matter (at p. 2, footnote 4) the Commission has ruled
 that it has authority to waive its regulations pursuant to 52 Pa. Code §§ 5.41 and 5.43.
  Further, the Commission has historically waived its regulations when deemed necessary and in the public interest by the facts of a particular matter.


In addition, 66 Pa.C.S. § 501(a) provides the general enforcement powers vested in the Commission and states in pertinent part that: 

[T]he commission shall have full power and authority, and it shall be its duty to enforce, execute and carry out, by its regulations, orders, or otherwise, all and singular, the provisions of this part, and the full intent thereof; and shall have the power to rescind or modify any such regulations or orders.     

If the Commission has the authority to make, rescind, or modify its regulations, the lesser act of waiving its regulations in individual circumstances may be contained within those powers.  


In a rare circumstance such as this one where a creative solution is necessitated, waiver of regulations may be appropriate to further the public interest.   Consequently, the Commission proposes that the New York EDI protocols and procedures be adopted for the duration of this aggregation program, or until the parties mutually agree otherwise.  The Commission also tentatively finds that Direct Energy’s request for waiver of any necessary EDI protocols and procedures should be granted. Additionally, MX Energy’s request for expedited testing appears reasonable.   
In consideration of the impact that current rates have on residential customers and businesses, the Commission tentatively finds that it is in the public interest to waive certain regulations for the purpose of expediting and implementing this process.  For that purpose, we propose waiving 52 Pa. Code §§ 57.173 - 57.176, 54.5 and 54.8 to the extent they are inconsistent with our ruling in this matter.

Once again, all parties are reminded that any waivers would only be for the purpose of expediting and implementing this process, and that the waivers would not extend beyond our ruling on the instant Petition.

In order to more fully explore the legal and factual issues raised by this petition, the Commission proposes that the following list of questions be addressed in the hearing on April 11, 2006:

1. Does Pike County print individual customer price to compare values on each bill?

2. Does Pike County calculate price to compare values for each customer?  If not, does it have information systems designed to calculate this for each customer?

3. How long will it take an EGS to conduct Phase III EDI testing and connectivity testing and the testing and production phase?

4. How long will Phase-I testing with the New York Public Service Commission take to complete?

5. If an EGS is fully tested and operational in the Orange & Rockland service territory in New York, what, if any, time will be needed to enable a supplier to enroll Pike County’s retail electricity customers?

6. If the Commission were to adopt the New York Public Service Commission EDI standards and procedures, including purchase of receivables, would this action alone provide sufficient incentive for an EGS(s) to make competitive offers to all of Pike County’s customers?

7. If the Commission were to adopt the New York Public Service Commission EDI standards and procedures, including purchase of receivables, under an opt-in aggregation program, would this action alone provide sufficient incentive for an EGS to make competitive offers to all of Pike County’s customers?

8. If the Commission were to adopt the opt-out aggregation program as proposed in its Tentative Order, would this action be necessary to provide sufficient incentive for an EGS to make competitive offers to all of Pike County’s customers?

9. Is the opt-out process, as proposed in this Aggregation Program, permitted under the Commission’s regulations and the Public Utility Code?

10. What is the impact of this aggregation program on the existing default service provider?

11. What is the impact of this aggregation program on future POLR auctions?
12. Absent the proposed Aggregation Program, would EGSs make competitive offers to Pike County’s customers?
This list of questions is not intended to limit the issues that parties may raise before the ALJ in this case but is provided to ensure that the Commission receives responses to questions that it has identified in its review.

IV.   Conclusion

With the foregoing proposed modifications, the Commission’s consideration of a Retail Aggregation Bidding Program may be in the public interest.  The Retail Aggregation Bidding Program may bring needed and timely relief to affected customers in Pike County under unique competitive circumstances present at this time.  Nevertheless, the Commission deems it necessary and in the public interest to develop a fuller record in this matter before we make a final decision.  In particular, we shall refer this matter to the OALJ for hearings and an opportunity for the parties to address the factual and legal issues raised in this Tentative Order and Direct Energy’s Petition; THEREFORE,
IT IS ORDERED:  


1.
That the Petition of Direct Energy Services L.L.C. for relief in the form of an emergency order approving a retail aggregation bidding program for customers of Pike County Light & Power Company, is denied.



2.
That the Petition of Direct Energy Services L.L.C. is deemed a Petition for a Retail Aggregation Bidding Program in Pike County Light and Power Company’s service area.
3.
That this matter is referred to the Office Administrative Law Judge for a hearing to be held no later than April 11, 2006 to address any questions of law or fact presented herein.
4.
 That the presiding Administrative Law Judge shall certify the record to the Commission no later than April 14, 2006.
5.
That briefs based on the law and the facts established at the hearing shall be filed no later than April 14, 2006.
6.
That a copy of this Tentative Order shall be immediately posted on the Commission’s website, and shall be served on all parties in the default service proceeding at Docket No. P-00062205, all licensed Pennsylvania EGSs, EGSs active in the New York Orange and Rockland service area, and on the existing default service supplier.




BY THE COMMISSION,

                                              

James J. McNulty,

                                                         
Secretary
(SEAL)

ORDER ADOPTED:
April 6, 2006
ORDER ENTERED:  
April 6, 2006
� ConEd Answer, p. 2; OSBA Answer, p. 2.


� ConEd Solutions Answer, p. 4; Citizens/Wellsboro, p. 7.


� Answer of MX Energy, p. 3.


� See Petition of ALLTEL Pennsylvania, Inc. for Declaratory Order [etc.], P-00950955, et seq., 1996 PUC Lexis 67 (June 10, 1996) at notes 9 and 10.  The Commission in that opinion stated that its “authority to waive regulations is set forth in 52 Pa. Code § 5.43.”


� Section 5.43(a) (petitions for issuance, amendment, waiver or repeal of regulation) states:


	(a)   A petition to the Commission for the issuance, amendment, waiver or repeal of a regulation shall set forth clearly and concisely the interest of the petitioner in the subject matter, the specific regulation, amendment, waiver or repeal requested, and shall cite by appropriate reference the statutory provision or other authority involved. The petition shall set forth the purpose of, and the facts claimed to constitute the grounds requiring the regulation, amendment, waiver or repeal. Petitions for the issuance or amendment of a regulation shall incorporate the proposed regulation or amendment. 
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