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Re: Implementationof the AlternativeEnergyPortfolio
StandardsAct of 2004—DocketNo. M—00051865

RulemakingRe Electric Distribution Companies’
Obligationto ServeRetailCustomersat theConclusionof
theTransitionPeriodPursuantto 66 Pa.CS. Section
2807(e)(2)— DocketNo. L-00040169

DearSecretaryMcNulty:

On behalfof Direct EnergyServices,LLC, enclosedfor filing pleasefind anoriginal and
15 copiesof its Reply Commentswith regardto theabovereferencedmatter.
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Very truly yours,

Daniel Clearfield
For WOLF, BLOCK, SCHORRand SOLIS-COHENLLP
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BEFORETHE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ImplementationoftheAlternativeEnergy : ~Y)

Portfolio StandardsAct of 2004 DocketNo M -00051865 a

RulemakingRe ElectncDistnbution : :::j

Companies’Obligationto ServeRetail
Customersat theConclusionof the : DocketNo. L-00040169
TransitionPeriodPursuantto 66 Pa C S —

Section2807(e)(2) --

REPLY COMMENTS OF DIRECT ENERGYSERVICES,LLC

I. INTRODUCTION

TheseReplyCommentsaresubmittedby DirectEnergyServices,LLC (“Direct”) to

Commentssubmittedto thePennsylvaniaPublicUtility Commission(“Commission”or “PUC”)

in the abovecaptioneddocket. For easeofreference,Direct’s commentswill be organized

aroundthequestionsthat theCommissionpromulgatedin its February8, 2006,Secretarial

Letter.

Overall,Direct’s positionis that theadditionalissuesto which thePUC’s questionsare

directeddo not poseimpedimentsto implementingadefaultservicepricingmodelwhich reflects

“prevailingmarketprices” in a way that providesfor thebestcompetitiveresultsfor retail

customers.Only apricingschemethat reflectschangesin energymarketson a“real time” basis

— hourlyor monthlypricing — will achievethis result. Given therecentcontroversiesand

problemscausedby defaultservicepriceincreasesusing fixed, long-termwholesaleprocurement

contracts,it shouldbeplain that newapproachesarecalledfor. TheCommissionshould

implementits Act 213 obligationswhile approvinga defaultservicepricingmechanismthat has

thebestchanceof avoidingor eliminatingthesetypesofissues: A defaultservicepricedon an

hourly ormonthlybasis.
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IL ISSUES

Question1 — ShouldAct 213 costrecoverybeaddressedin the
Default Serviceregulationsasopposedto a separate
rulemaking?Is it necessaryto considerAct 213 cost recovery
regulationson adifferent timeframein orderto encourage
developmentof alternativeenergyresourcesduring the“cost
recoveryperiod”?

Severalcommenters1indicatedthat, while costrecoveryfor Act 213 complianceandfor

DefaultServicecouldbeaddressedin asingle rulemaking,thestatutoryrequirementsofthetwo

Actswereseparateandthat AEPS costrecoverydid not haveto meetthestandardsset forth in

theElectricChoiceAct. This is an importantpoint andonewith which Direct stronglyagrees.

Specifically, Act 213 costrecoveryshouldnot beheldto the“prevailingmarketprice”

standardthat governsthecostrecoveryfor DefaultServiceestablishedin theElectricChoice

Act.2 Act 213 andtheElectricChoiceAct aretwo different statutesandhavedifferent goalsand

objectives.TheCommissionhasstatedthat thepurposeand intent ofAct 213 is to “support.

andencourage[e]thedevelopmentofalternativeenergyresourcesin Pennsylvania,”3while the

purposeoftheElectric ChoiceAct defaultserviceprovisionswasto assurea reliablesourceof

electricityfor retail customersin a mannerthat fostersarobustretail marketfor electricity.4

See,Commentsof PPLat 2-3.

2 ElectricityGenerationCustomerChoiceandCompetitionAct (“Electric ChoiceAct”).

Re:Implementationof theAlternativeEnergyPortfolio StandardsAct of2004,M-
00051865,ProposedPolicy Statement,OrderEnteredNovember16, 2005, at 2.

RulemakingReElectric Distribution Companies’Obligation to ServeRetail Customersat
the Conclusionof theTransitionPeriodPursuantTo 66 Pa. C.S.§2807(e)(2), Docket
No. L-00040169,OrderenteredDecember16, 2004, at 5 (emphasisadded)(“The
Commission.. . finds that an appropriatelycraftedregulatoryframeworkfor POLR
servicewill servethe public interestby fosteringa robustretail marketfor
electricity. TheGeneralAssembly’spolicy findings regardingthe overallcostsof
electricity,disparitiesin ratesacrossserviceterritories,andtheimportanceofreasonable
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Accordingly,andasindicatedbelow, therecoveryof Act 213 costsdo not needto bejustified on

the groundthatthey satisfya “prevailingmarketprice” standard.

Question2. Do theprevailingmarketconditionsrequirelong-
termcontractsto initiate developmentof alternativeenergy
resources?MayDefault ServiceProvidersemploylong-term
fixed pricecontractsto acquirealternativeenergyresources?
Whatcompetitiveprocurementprocessmaybeemployedif the
DefaultServiceProvideracquiresalternativeenergyresources
througha long-termfixed pricescontract?

Severalcommentersrespondedto this questionby insistingthat long-termcontractswill

be necessaryin orderto enablethedevelopmentofalterativeenergyresources.5As indicated

above,Directdoesnotbelievethat the“prevailingmarketprices”standardneedbe applied to

alternativeenergycostrecovery.However,anyconclusionthat long-termcontractsare

necessaryfor thedevelopmentof all typesofalternativeenergyelectricitygenerationprojects

lacksfactual foundationorsupport. Indeed,basedupon Direct’s observationofvarious

competitiveelectricmarketsaroundthecounty,alternativegenerationis beingsold to retail

EDCs (actingasthedefaultserviceprovider)undercontractsofvarying lengthsandterms.6It

maybemoreaccurateto statethat sometypesof alternativeenergyprojects— e.g., coal

ratesin attractingand retainingbusinessescanbestbeaddressedby ensuringthe
continuedformationof a competitivemarketplacefor electricity.”)

See,e.g., CommentsofPPLat 4.

6 BothNew JerseyandDelawarehaverenewableenergyportfolio requirements,but,to the

bestofDirect’s knowledge,neitherhasspecificallyapprovedor authorizedlong-term

contractsfor theacquisitionof suchrenewableenergy.
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gasificationplants— mayrequirelong-termcontractsin orderto justify the largecapital

investmentnecessaryto build suchfacilities. Ontheotherhand,smallerprojectssuchassmall

wind turbinesor a solarprojectmaynot requiresuchcontractsat all.

TheoverridingconcernofDirect is that if EDCs arepermittedto enterinto long-term

contractsto securethenecessaryalternativeenergyto satisfyAct 213, theCommissionmust

makeabsolutelysurethat suchcontractsdo not createa competitivedisadvantagewith EGSs

who mustcompetewith theresultingdefaultservice/AEPScostrate.7

More troubling to Direct is thatseveralcommentersusedtheiranswerto this questionto

assertthat long-termcontractsshould alsobeauthorizednot only for alternativeenergyresources

but also to obtainsomeor all oftheirsupplyrequirementsfor defaultservice. In Direct’sview,

suchalong-termcontractapproachfor theprocurementof defaultservicesis simply inconsistent

with thestatutoryrequirementthat defaultservicebe providedby “acquir[ing] electricenergyat

prevailingmarketpricesto servethat customerandshall recoverfully all reasonablecosts.”8

Severalcommenterscontinueto claim,however,that aslong asthepricefor energyis obtained

“throughthemarket” suchapricesatisfiesthisstatutorysectionregardlessofthe lengthof the

contractutilized. So, theyargue,a20-yearcontractfor thepurchaseofelectricitywould satisfy

theprevailingmarketpricestandardas longasthepricewasprocuredthroughsomekind of

competitivemarketprocess.9

Onepossiblesolutionto this problemwould be to adoptthesuggestionofsomeof the
commentersandto orderthatthealternativeenergycostsresultingfrom EGS
responsibilitiesundertheAct be recoveredin theEDC’s Act 213, 1307-typesurcharge.

66 Pa.C.S. § 2807(e)(3).

See,Commentsof IndustrialEnergyUsersat 15; Commentsof OCA at2.
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This argumentsimplydoesnotbearup undercloserscrutiny. Suchan interpretation

requiresthat theword “market” begivena superioremphasiswhile ignoringtheword

“prevailing.” In thecontextofthesection,thephrase“prevailing marketprice” clearlyreflectsa

legislativeintentionto requirethat thepricereflect themarketpriceat the timethat thepoweris

actuallyusedby the customer. ThattheGeneralAssemblywasseekingto requiretheelectric

priceswould reflect themarketpriceatthetime thecustomerutilized thepowercanbe seen

from consideringthephrasein thecdntextoftheentiresubsection:

If a customercontractsfor electricenergyand it is not deliveredor
if acustomerdoesnot choosean alternativeelectricgeneration
supplier,theelectricdistributioncompanyor commission
approvedalternativesuppliershallacquireelectric energyat
prevailingmarketpricesto servethat customerand shall recover
fully all reasonablecosts.10

Sincethepriceestablishedundera long-termcontractcouldonly bethe “prevailingmarket

price” for a customerthat wasbeingservedby thedefaultserviceprovideratthetime that the

long-termcontractwasenteredinto, andcouldneverreflectprevailingmarketpricesfor anynew

customers,suchacontractcouldnot possiblysatisfytheprevailingmarketpricesstandardin the

Act. Therefore,apriceestablishedundera long-termelectricsupplycontractwould only reflect

thepriceof energyfor, at most,thefirst few monthsafterthecontractwasenteredinto and

cannotbe the“prevailingmarketprice” for theentire durationofthe contract.

The argumentsof thosewho advocatetheuseof a long-termcontractwouldhavemore

weight if an accuratedeterminationof the“prevailingmarketprice” for electricenergyfor a

customerat anyparticulartimedid not exist. However,for all customersin Pennsylvaniahourly

pricedserviceis availableandpermitsthe identificationoftheprevailingmarketpriceon a real

66 Pa.C.S. § 2807(e)(3).
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timebasis. In light ofthe existenceofan actual “real time” prevailing market price, a rate

establishedvia a longterm contractsimply can’t be a “prevailing market price.”

In additionto theselegal impediments,the Commissionshouldbewell awareofthe

problems ofsettinga default serviceprice basedon longer-term contracts.The experienceofthe

Commissionin the Pike County matter shouldprovide ample evidenceofthe resultsof

establishingfixed default serviceprice on a longer-term basisin today’s volatile andever-

changingenergymarkets. Only a monthly energypricewould haveassuredthat Pike customers

would haveautomatically receivedthe benefitsofmitigatingenergypricesthat beganto emerge

shortly after thePikeCountydefault servicewasestablished.

OCA is incorrect in its suggestionthata “portfblio” ofcontractsofvaryinglengthswould

ameliorate thetypeofcrisis thatPike customersarecurrently experiencing.” A portfolio of

long-term contractssimply providesadifferent “non-market based” answer,andpresentsas

much ofa “crap shoot” asestablishingthe default serviceprice on the basisofa singleone,two

or three-yearcontract Moreover, it adds an additionalartificial elementbecausethe termsofthe

“portfolio” would haveto be dictatedby theCommissionratherthan beingestablishedthrough

the competitivemarket. Again, wheneverregulatory fiat is usedin placeofcompetitiveforces,

competition suffers andunanticipated negativeresultsfrequently occur.

QuestIon 6.May a Default ServiceProvider enter Into a long-
term fixed price contract for the energysuppliesproduced by
coal gasification basedgeneration If the resulting energycosts
reflected In thetariff rate schedulesarelimited to the
prevailing market pricesdeterminedthrough a competitive
procurement processapproved by the Commission?

OCA Commentsat 10.
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While Directhasno evidenceto supporttheassertionin theCommission’squestion,it

would not opposetheuseof a long-termcontractfor coalgasificationbasedgenerationaslong

asbeforesuchlong-termcontractwas enteredinto adequateproofwaspresentedto the

Commissionto supporta finding thatsuchprojectscouldnot go forwardwithout a long-term

contractofthisnature. Permittingsucharrangements,however,shouldnotbeusedas

justification for mandatinggeneraldefaultservicepricing on thebasisof longterm contracts.

Moreover,asnotedpreviously,thepriceproducedby sucha contractwouldnot haveto meetthe

“prevailingmarketprice” standard,assumedin thequestion. Nonetheless,if thepricefor thegas

from thecoal gasificationplantreflectedthemonthlymarketprice ofnaturalgas,it would satisfy

theprevailingmarketpricestandard,whetherthestandardappliedor not.

RespectfullySubmitted

Daniel Clearfield,Esq.
Kevin J. Moody, Esq.
Wolf Block, SchorrandSolis-CohenLLP

213 Market Street,9th Floor
P.O.Box 865
Harrisburg,PA 17108-0865
(717)237-71760

Dated: April 7, 2006
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