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In this case, the Administrative Law Judge (ALJ) found that projects located anywhere within the service territories of PJM or MISO be deemed to be eligible projects to meet Penn Power’s requirements pursuant to the Alternative Energy Portfolio Standards Act (Act).  The ALJ also agreed with Penn Power that DEP’s interpretation conflicts with the Act and would render ineligible qualified projects located in PJM but outside of Pennsylvania, even though the projects are located “within the service territory” of an RTO that manages a transmission system in much of Pennsylvania.  We concur with the ALJ and, therefore, respectfully dissent from the Motion offered on this issue.
Section 1648.2 of the Act identifies a number of energy sources that may qualify for alternative energy status.  These resources are classified as either a Tier I or Tier II resource.  In order for a resource to qualify for alternative status it must fit within one of these categories.  Further, Section 1648.4 provides that resources must also satisfy certain geographic criteria, and specifically states:

Energy derived only from alternative energy sources inside the geographical boundaries of this Commonwealth or within the service territory of any regional transmission organization that manages the transmission system in any part of this Commonwealth shall be eligible to meet the compliance requirements of this act.

73 P.S. §1648.4.  

Clearly, all facilities located within Pennsylvania satisfy this test.  As highlighted in this proceeding, different interpretations have been advanced for the eligibility of facilities that lie outside Pennsylvania, but within the control areas of RTOs managing Pennsylvania’s transmission system.  Two RTOs currently manage transmission systems in Pennsylvania:  PJM and MISO.


The motion proffered by the majority today adopts a restrictive interpretation of the Act. While we recognize what this interpretation seeks to do, we find it contrary to the plain language of the Act.  Therefore, we find that all out of state energy systems within the PJM and MISO control areas qualify for alternative energy status for use anywhere in Pennsylvania.  There are a number of reasons that support this interpretation. 

Most importantly, the language of the Act is unambiguous and clearly does not support the overly restrictive interpretation, as Section 1648.4 contains no language that substantiates restricting the qualification of facilities to the control areas to which they are physically located.  Specifically, the Act provides that facilities located within the MISO or PJM control areas “. . . shall be eligible to meet the compliance requirements of this act.” 73 P.S. §1648.4.  The statutory language includes no limitation on which service territories’ facilities may seek to satisfy compliance requirements.  The Commission must take the language of the Act as it finds it, as statutes must be interpreted in a manner consistent with their plain language.  1 Pa. C.S. §1921(b).  

The arguments in favor of the more narrow interpretation are based more on policy considerations than statutory interpretations.  The primary argument for the restricted interpretation is that to do otherwise could serve to frustrate one of the goals of the Act – to foster the construction of alternative energy facilities in Pennsylvania.  Undoubtedly, in addition to the environmental benefits, the construction of new alternative energy facilities in Pennsylvania has and will continue to yield economic benefits in the form of new jobs and increased tax revenue.  It is argued that allowing facilities from MISO to qualify could potentially increase the pool of eligible resources and thereby, in turn, reduce the need for the construction of alternative energy systems in Pennsylvania.  As noted in the Motion, the existence of agreements between PJM and MISO to reduce or eliminate seams, does not guarantee that alternative energy projects in distant parts of MISO will produce electricity that can be or will be wheeled to Pennsylvania ratepayers.    


Moreover, even if MISO facilities are largely excluded from the market under a more narrow interpretation, this does not guarantee that alternative generation will be built in Pennsylvania.  Facilities out of state will still qualify to serve better than 95% of the Pennsylvania load if they are located in the PJM control area, which now includes all of Maryland, Delaware, New Jersey, Virginia, West Virginia, and large portions of Ohio, North Carolina, Illinois and Indiana.   

Further, we concur with Penn Power that limiting an EDC to AEPS projects within its own RTO is suspect under the Commerce Clause of the U.S. Constitution.  U.S. Const. Art. I, §8, Cl.3.  Generally, states may not unduly burden or restrain interstate commerce, which includes the sale of electricity in wholesale markets.  Denying participation in Pennsylvania’s alternative energy market to facilities out of state on purely geographic criteria is arguably a violation of the Commerce Clause.  The Commission must interpret the Act in a way most likely to withstand any constitutional challenge. 1 Pa. C.S. §1922.  

Additionally, the Commission remains obligated to carry out the provisions of the Electric Generation Customer Choice and Competition Act, 66 Pa. C.S. §2801, et seq.  The General Assembly concluded that Pennsylvania’s economy and its retail customers would receive economic and financial benefits over the long term from the efficiencies of competitive wholesale energy markets.  66 Pa. C.S. §§2802(4), (5), (6), (7).  A larger market for a particular good or service will most likely result in a more competitive price for that good or service.  Alternative energy is a cost of generation supply under 66 Pa. C.S. §2807(e)(3),  and is therefore to be procured at prevailing market prices.  In discerning legislative intent, the Commission is to presume that the General Assembly intended the public interest to be favored over the private.  1 Pa. C.S. §1922.  Therefore, as the costs associated with the Act are to be recovered from Pennsylvania’s ratepayers, 73 P.S. §1648.3(a)(3), the Act should be interpreted in a way that ensures the most competitive price for alternative energy.  

Finally, we are unable to ignore or look beyond the statutory language when it is clear and unambiguous on its face.  The Commission may not consider policy arguments in interpreting the Act not expressly provided for in the Act itself.  1 Pa. C.S. §1921(b).  Therefore, based upon the plain language of the statute we find that the Commission cannot credibly state that there is any restriction in the language of Section 1648.4 on the eligibility of resources in the MISO control area for compliance purposes.  
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� PJM manages the transmission systems for the following electric distribution companies:  Allegheny Power, Citizens Electric Company, Duquesne Light Company, Metropolitan Edison Company, Pennsylvania Electric Company, PECO Energy Company, PPL Electric Utilities, Inc., UGI Utilities, Inc. – Electric Division, and Wellsboro Electric Company.  MISO manages the transmission system of the Penn Power Company.
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