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One of the most important issues in this case is the proper interpretation of the third sentence of Section 4 of the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. § 1648.4, which states:

Energy derived only from alternative energy sources inside the geographical boundaries of this Commonwealth or within the service territory of any regional transmission organization that manages the transmission system in any part of this Commonwealth shall be eligible to meet the compliance requirements under this act.


One of our Tentative Orders
 implementing the AEPS Act discussed at length this sentence and its possible meanings,
 noting that “different interpretations have been advanced for the eligibility of facilities that lie outside of Pennsylvania, but within the service territory of a regional transmission organization (“RTO”) managing transmission systems in Pennsylvania,” and noting specifically the issue “involv[ing] eligibility of facilities located outside of Pennsylvania, but within the service territories of PJM and MISO.”

PJM is the PJM Interconnection, LLC which coordinates the movement of electricity through all or parts of Delaware, Illinois, Indiana, Kentucky, Maryland, Michigan, New Jersey, North Carolina, Ohio, Tennessee, Virginia, West Virginia and the District of Columbia, and all of Pennsylvania except Penn Power’s service territory and the 4,400 customers of Pike County Light & Power Company (“PCL&P”).
  MISO is the Midwest Independent System Operator which manages the transmission system in 15 states and the Canadian province of Manitoba.
  The two RTO’s service territories are graphically represented as follows:
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PJM Interconnection Service Territory
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When construing a statute, we must, of course, “ascertain and effectuate the intention of the General Assembly,”
 and “[w]hen the words of a statute are clear and free from all ambiguity, the letter of it is not to be disregarded under the pretext of pursuing its spirit.”
  When, however, as here, the statutory language is “not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:  (1) The occasion and necessity for the statute.  (2)  The circumstances under which it was enacted. … (4) The object to be attained. … (6) The consequences of a particular interpretation.  (7) The contemporaneous legislative history.  [and] (8) Legislative and administrative interpretations of such statute.”
  As the administrative body charged with implementing the AEPS Act (and, of course, applying its provisions in adjudications such as this one), the Commission is given substantial deference by Pennsylvania’s courts in the performance of its duties; the Commission’s interpretation of the AEPS Act will not be overturned unless its interpretation is clearly erroneous.

On the meaning of Section 4 as it applies to this case, one interpretation of Section 4 has been referred to as the “intra-RTO delivery requirement.” This interpretation stresses the words “only” and “in any part” in the third sentence of the section.  As we stated in our AEPS Tentative Order:
The General Assembly’s use of the … word “only” could be interpreted to narrowly construe the geographic eligibility limits that follow in this sentence.  Specifically, “only” could be linked with the phrase “in any part” to limit energy for compliance purposes from out-of-state resources in MISO and PJM to those portions of the same RTO service territory in Pennsylvania.  Thus a facility located in the MISO service territory in Ohio would “only” qualify for alternative energy system status in the Penn Power service territory, as that is the only portion of MISO that is “in any part” of the Commonwealth of Pennsylvania.


The Legislature apparently intended to ensure that the Penn Power service territory, despite its small size compared to the areas and numbers of customers served by other Pennsylvania Electric Distribution Companies, not be left bereft of the benefits of the AEPS Act (because PJM did not manage the transmission system in that service territory while doing so in the remainder of the Commonwealth except for a small portion of Pike County).  With no intention of expanding eligibility so broadly as effectively to deny those benefits to the vast remainder of the Commonwealth, the Legislature qualified MISO alternative energy facilities by including that RTO within the definition of “regional transmission organization,”
 and by referring in Section 4 to a defined RTO managing “any part of” the transmission system in Pennsylvania.  The Penn Power service territory was “taken care of” by qualifying for that service territory alternative energy facilities in the huge MISO, a very small part of which included Penn Power’s service territory.

The alternative interpretation—that alternative energy facilities located within the  MISO region qualify in every Pennsylvania Electric Distribution Company’s service territory—cannot have been the Legislature’s intention.  The Legislature hardly would have imposed the higher costs of producing alternative energy upon Pennsylvania’s electricity ratepayers
—especially at the same time that the rate caps from electric generation restructuring settlements were expiring and opening the way to higher electric rates—when the laws of most states in MISO’s region provided no reciprocal qualification for alternative energy facilities constructed in Pennsylvania.
  In other words, if the alternative interpretation is adopted, Pennsylvania ratepayers would pay for MISO alternative energy facilities with little or no commensurate economic (i.e., the financial fruits of construction projects in Pennsylvania) or environmental (i.e., cleaner Pennsylvania air) benefits to them.
  Moreover, it is highly unlikely that the Legislature would have diluted the anticipated benefits of the AEPS Act for 97% of Pennsylvania ratepayers for the sake of the 3% of Pennsylvania’s electric ratepayers in Penn Power’s service territory.

In contrast, the Legislature apparently decided that expanding eligibility to alternative energy projects in states within the large PJM footprint was qualification enough.  This balancing of interests is commensurate with Pennsylvania’s seventy-year affiliation with PJM, which is based in Valley Forge, and with the physical infrastructure of that RTO, which would more likely ensure that power from that grid is delivered to Pennsylvania ratepayers.  For that reason alone, the Legislature surely wished to promote system reliability in PJM by encouraging construction of alternative energy projects in that RTO, but was less concerned to do so in MISO’s territory.  


Finally, for verification of whether alternative energy projects are producing AEPS qualifying energy, PJM’s Generation Attributes Tracking System (“GATS”) serves the purpose, while MISO has no equivalent system.

The foregoing interpretation of Section 4 of the AEPS Act, as applied to the Penn Power service territory and for purposes of implementing that important provision in this adjudication, is consistent with that of the Department of Environmental Protection,
 the Commission’s co-implementer of the AEPS Act.
  For reasons of consistency and clarity of interpretation of this new and economically and environmentally vital law, as well as to honor legislatively-mandated inter-agency comity, it is important that the Commission be of a mind with the Department when interpreting the Act and implementing its provisions. 

THEREFORE, I move that:

1.
The Administrative Law Judge’s Recommended Decision be modified consistent

with this motion; and that
2.
The Office of Special Assistants prepare the Opinion and Order accordingly.








______________________________









James H. Cawley

April 20, 2006

� Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Standards and Processes for Alternative Energy System Qualification and Alternative Energy Credit Certification, Docket No. M-00051865 (Tentative Order adopted Jan. 27, 2006, and entered Jan. 31, 2006), 36 Pa. B. 785 (“AEPS Tentative Order”).





� 36 Pa. B. 789-791.





� Even Penn Power’s own witness, Dean W. Stathis, noted in his rebuttal testimony that “[t]here appears to be some ambiguity as to where projects can originate to meet Penn Power’s AEPS requirements.”  Penn Power Statement No. 4-R at 14.





� � HYPERLINK "http://www.pjm.com/index.jsp" ��http://www.pjm.com/index.jsp�.  PCL&P is served by the New York Independent Service Operator, which is not a regional transmission organization” within the definition of that term in Section of the AEPS Act, 73 P.S. § 1648.2 (“regional transmission organization”).  See AEPS Tentative Order, 36 Pa. B. at 789.





� � HYPERLINK "http://www.midwestmarket.org/publish/Document/3e2d0_106c60936d4_-7ba50a48324a/FactSheet_0603f.pdf?action=download&_property=Attachment" ��http://www.midwestmarket.org/publish/Document/3e2d0_106c60936d4_-7ba50a48324a/FactSheet_0603f.pdf?action=download&_property=Attachment�.


� 1 Pa.C.S. § 1921(a).





� 1 Pa.C.S. § 1921(b).





� 1 Pa.C.S. § 1921(c).





� George v. Pa. Pub. Util. Comm’n, 735 A.2d 1282, 1288 (Pa. Cmwlth. 1999).





� 36 Pa.B. 790.





� 73 P.S. § 1648.2 (“regional transmission organization”).





� Under the AEPS Act, Pennsylvania EDCs and EGSs serving Pennsylvania must sell an increasing percentage of electricity derived from alternative energy sources (by 2015, 8% from Tier I alternative energy sources, and 10% from Tier II alternative energy sources).  73 P.S. § 1648.3(b) & (c).





� Twenty states and the District of Columbia have implemented minimum alternative or renewable energy standards, although not always by legislation.  Of the 15 states and one Canadian province served in whole or part by MISO, only four have done so by legislative enactments:  Wisconsin (2.2% renewable power supply by 2011), Montana (15% by 2015), Iowa (2% by 1999 with a “goal” of 1,000 MW by 2010), and Minnesota (19% by 2015 for Xcel Energy and 10% goal by 2015 for all other utilities).  � HYPERLINK "http://www.ucsusa.org/clean_energy/clean_energy_policies/res-at-work-in-the-states.html?print=t" ��http://www.ucsusa.org/clean_energy/clean_energy_policies/res-at-work-in-the-states.html?print=t� 





� Granted, MISO has “seams agreements” or memorandums of understanding with PJM to facilitate operations, but these do not guarantee that alternative energy projects in distant parts of MISO will produce electricity that can be or will be wheeled to Pennsylvania ratepayers.





� This Commission designated GATS as the alternative energy credit registry required by Section 3(e)(8) of the AEPS Act, 73 P.S. § 1648.3(e)(8).  Implementation of the Alternative Energy Portfolio Standards Act of 2004:  Designation of the Alternative Energy Credits Registry, Docket No. M-00051865 (Order adopted Jan. 27, 2006, and entered Jan. 31, 2006).





� Main Brief of the Department of Environmental Protection, at 3-4.





� See 73 P.S. § 1648.7 (relating to interagency responsibilities).
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