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STATEMENT OF
COMMISSIONER TERRANCE J. FITZPATRICK


This matter involves the Petition of UGI Utilities, Inc. (“UGI”) – Electric Division for Approval to Implement 2007-2009 Default Service Tariff Provisions.  In this Petition, UGI seeks to establish maximum default service prices for 2007, 2008 and 2009.  On June 1, 2006, UGI, the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. filed a joint petition for settlement, and the presiding Administrative Law Judge has recommended approval of the settlement.  I will reluctantly vote to approve the settlement and issue this statement to set forth my views on two issues.
Switching Restrictions

The scope of UGI’s original filing and of the proposed settlement is restricted to setting default service prices for the next three years.  The other provisions of UGI’s existing tariff relating to default service are not at issue here, an approach the Commission has approved.  PA PUC v. UGI Utilities, Inc., Docket No.  R-00017033 (Tentative Order entered May 28, 2004) (p. 5).

While not within the scope of the issues in this proceeding, I am aware that UGI’s existing tariff restricts customers taking default service who want to shop to a 45-day “open shopping period.”  UGI Electric Tariff Pa. PUC No. 5, Rule 29-c, 29-d.  I note that this restriction is inconsistent with the proposed default service regulations issued by the Commission in late 2004.  Proposed Rulemaking Order, L-00040169, Order entered December 16, 2004, proposed Section 54.189, (c), (d).  Because I believe that restrictions such as those in UGI’s tariff are detrimental to competition, I will be inclined to follow the approach in the draft regulations when the issue is properly before the Commission.

Manner of Establishing POLR Prices

As stated above, the proposed settlement would establish maximum default service prices for the years 2007, 2008, and 2009.  As I will explain below, it is now clear to me from experience in Pennsylvania and other states that retail competition will never get off the ground using this approach—competitive suppliers simply will not enter the retail market when default prices are so isolated from the movement of prices in wholesale markets.  Despite this, I will vote to approve the maximum prices for the practical reason that, due to UGI’s small size and the fact that most customers in Pennsylvania continue to pay capped rates, it is unlikely that retail competition will develop in UGI’s territory (or in Pennsylvania as a whole) unless and until pro-competitive default service rules are in effect throughout Pennsylvania.

Experience in other states demonstrates that in order for retail competition to exist in anything more than name only, the price charged for default service must be changed more than once a year to keep it reasonably current in light of wholesale price movements.
  For example, Texas adjusts its default service price twice per year to reflect changes in fuel costs.  Not coincidentally, Texas has numerous suppliers serving all classes of customers (including residential) and shopping levels have steadily increased for all classes of customers for each year that its retail competition program has been in effect.


By way of contrast, the state of New Jersey conducts a statewide auction each year to procure one-third of the electricity needed to serve residential customers.  Compared to Texas, this approach isolates the default service price from wholesale price movements, because (1) the retail price is only changed once per year, and (2) only one third of the total residential load is bid out each year, which dampens the effect of yearly price changes.  This approach provides a relatively stable price without requiring customers to shop for it, but it also relegates development of retail competition to an after-thought.  Residential customers have almost no choice of competitive suppliers in New Jersey, and less than 1,000 residential customers are shopping in the entire state.


Strictly as a matter of policy, I recognize that many observers would prefer the New Jersey approach to the Texas approach.  I would not attempt to convince them otherwise—it is a reasonable policy position.  I am also not criticizing the actions of my counterparts in New Jersey—I am not familiar with the background and details of that state’s competition law.  

The question this Commission will have to answer, however, is which approach effectuates the purpose of the Electricity Generation Customer Choice and Competition Act (“Act”), 66 Pa. C. S. §2801, et seq..  It appears to me that it would be difficult to justify the New Jersey approach under the Act.  The very title of the Act emphasizes the importance of “customer choice” and “competition”, and experience shows that these goals will not be achieved under the New Jersey approach.  The three-year purchasing strategy in New Jersey is designed to create price stability without shopping, but guaranteed price stability and similar concepts are not mentioned in the Act.  In contrast, the Act is replete with references to competition, customer choice, and markets.  See, e.g., 66 Pa. C.S. §§2801, 2802.


In addition, while it may be argued that the Act does not mandate how frequently default service providers must go into the wholesale market to procure energy
, that lack of specificity may only be interpreted as giving the Commission flexibility to pursue the goals of the Act, not to pursue other goals.


To the extent that interested parties now believe that guaranteed price stability should be a higher priority than the development of customer choice, competition and markets, they should consider raising this issue with the General Assembly, because this is not the order of priorities in the Competition Act.  Of course, this Commission has a duty to faithfully implement the current law.
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COMMISSIONER

�   Information on the New Jersey and Texas competition programs discussed in this Statement can be found in a recent draft federal report:  Report to Congress on Competition in the Wholesale and Retail Markets for Electric Energy, Electric Energy Market Competition Task Force, June 5, 2006, available at � HYPERLINK "http://www.ferc.gov" ��www.ferc.gov�, Dkt. No. AD05-17-000.


�   66 Pa. C.S. §2807(e)(3).  However, it is my view that the term “prevailing market prices” means that default service prices must be kept reasonably current with wholesale prices.
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