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MOTION OF VICE CHAIRMAN CAWLEY
On February 16, 2006, UGI Utilities, Inc. (UGI) and Southern Union Company (Southern Union) filed an application to obtain approvals necessary for Southern Union to sell its Pennsylvania natural gas distribution utility division, PG Energy, to UGI. 

An Initial Decision was issued by Administrative Law Judge Susan D. Colwell on July 24, 2006.  On August 4, 2006, UGI, Southern Union, and several of the parties, including the Office of Consumer Advocate (OCA) and labor-interest and consumer interveners filed a proposed comprehensive settlement of the proceedings in conjunction with their exceptions to the Initial Decision.  The proposed settlement is non-unanimous in that it is opposed by the Commission’s Office of Trial Staff (OTS) and the Office of Small Business Advocate (OSBA).  One aspect of the proposed settlement is objectionable to these parties, that pertaining to Gas Supply Issues.  Several responsive documents were received late last week.

Under the proposed settlement, the successor to PG Energy in providing natural gas distribution service, UGI Penn, will enter into a gas Asset Management Agreement (AMA) with an unregulated natural gas marketing affiliate of UGI for the management of its natural gas supply assets/portfolio used to provide utility service.  The proposal requests Commission approval of the agreement under the provisions of Public Utility Code Chapter 21.    

The ALJ noted that Hess Corporation and the public advocates expressed concern that any transfer to the unregulated affiliate of utility assets, including contracts, will create an anticompetitive environment and may cause higher rates for customers.
  The ALJ decided that it is premature to conclude that UGI’s handling of the PG Energy assets will be anticompetitive without more detail and without an actual commitment by UGI to its plan for handling the assets.  Further, since the proposed affiliated contract for asset management to be executed between UGIES and UGI Newco (UGI Penn) is not properly before the Commission in this case, no recommendation regarding it can properly be made.  ALJ Colwell’s point is well taken.  
Based on the record in this case, I have many concerns with the AMA.  I believe the parties were afforded inadequate due process with the late filing of the AMA.  The interveners, including OCA, have provided substantial testimony and comments that bring into question (1) the impact of the AMA on PGC customers, (2) the true market value of the AMA, (3) the need for competitive bidding,
 (4) the competitive market effects of approving the AMA with UGIES, and (5) discriminatory aspects of handing this agreement to the affiliate.  
Furthermore, Hess Corporation’s and OSBA’s arguments raise substantial issues of fact and law that may have merit:  
First, the evidentiary record in this proceeding does not include the actual agreement to be entered between UGI Newco and UGIES.  Rather, that agreement (labeled “DRAFT”) was filed for the first time in this proceeding as Attachment 1 to the Settlement.  Consequently, parties opposing the gas assets management plan have not had the opportunity to conduct discovery or cross-examination.  
Second, 66 Pa.C.S. § 2102(b) provides that “[n]o [affiliated interest] contract or agreement shall receive the commission’s approval unless satisfactory proof is submitted to the commission of the cost to the affiliated interest of rendering the services . . . to the public utility.  There is no record evidence (and no affidavit or other evidence submitted with the Settlement) establishing the cost to UGIES of managing UGI Newco’s gas supply assets or comparing that cost to the fees to be paid by UGIES.  
Third, 66 Pa.C.S. § 2209(c) and 52 Pa. Code § 69.142 prohibit an NGDC from giving preferential treatment, cross-subsidies, and confidential information to a natural gas supplier (NGS) which is an affiliated interest of that NGDC.  Section 2209(c) and Section 69.142 also require an NGDC and its affiliated NGS to maintain separate books and appropriate physical and operational separation.  The Commission may not approve a gas assets management plan for purposes of Section 2102(b) without assuring that the plan complies with Section 2209(c) and Section 69.142.  The “DRAFT” plan attached to the Settlement is a single-spaced, 23-page contract.  Without a detailed examination of that contract in an on-the-record proceeding, the Commission can not determine that the plan complies with Section 2209(c) and Section 69.142.  
Fourth, the gas assets management plan would impede retail competition by giving UGIES a competitive advantage.  Given the Commission’s commitment to retail competition, it would be inconsistent for the Commission to approve the gas assets management plan in a proceeding in which NGSs are not parties. 
Fifth, in addition to attempting to pre-empt the Commission’s review under Chapter 21, the Settlement also attempts to insulate the gas assets management plan from annual review under Section 1307(f).  (See Settlement, at 5)  Although the non-settling parties presumably could challenge the adequacy of the UGIES fees in a Section 1307(f) proceeding, approval of the Settlement would amount to approval of the plan and of the fees to be paid during the three-year term of the plan.  
Sixth, the Settlement does not explicitly provide the option to revert management of the gas supply assets to UGI Newco at the end of the three-year contract.  In fact, by stating that there will be competitive bidding at the end of the three-year term, the Settlement implies that the decision to continue contracting out has already been made. 

THEREFORE, I move that:

1. The Joint Exceptions of Southern Union, the Office of Consumer Advocate, the Commission on Economic Opportunity, Utility Workers Union of America, AFL-CIO, and UWUA Locals 262, 406, 407, 408 and 529, UGI Utilities, Inc., and UGI Penn Natural Gas, Inc., In Settlement of the Acquisition Proceeding are approved with the exception of Section 2 (“Gas Supply Issues”) being stricken as explained above.  In lieu of approving the Asset Management Agreement, the Joint Applicants shall file an affiliated interest agreement pursuant to Chapter 21of the Public Utility Code.
2. Parties that accept or object to the modifications or additional conditions be required to file their acceptance or objection thereto with the Commission and serve copies upon all other Parties “in hand” within two business days of entry of the Commission’s Order (electronic service to the other Parties being acceptable).  Failure of any party to file and serve its acceptance of or objection to modifications or additional conditions shall constitute a waiver of any objection to the modifications or additional conditions for all purposes.
3. In the event that the parties do not accept the conditions set forth in Ordering Paragraph 1, the Commission will adjudicate this matter in due course. 
4. The Exceptions of the parties are hereby disposed of consistent with this Motion. 

5. The Office of Special Assistants draft an appropriate order consistent with this Motion.
August 17, 2006



______________________________
      Date




James H. Cawley, Vice Chairman
� OSBA Main Brief, pp. 16-19; Hess Amicus Brief, pp. 24-26; OTS Main Brief, p. 17; OCA Main Brief, p. 53.  


� Hess Corporation, in an amicus brief, argued that the Commission should impose as a condition that any transfer of the use and control of pipeline transportation and storage contracts and any entrance into any gas supply contracts should be accomplished only through a competitive bidding process.  Hess recommends that a plan implementing this process should be filed with the Commission for approval in advance of implementation and should provide a meaningful opportunity for participation by non-affiliated entities.  Hess Brief, p. 13.  Hess joined OSBA in recommending that a proposal to transfer assets to an unregulated competitive NGS, in any form, warrants a more thorough analysis of the proposal than has been afforded through this expedited hearing.  OSBA Stmt. 1 p. 7; Hess Brief, p. 19.  
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