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JOINT MOTION OF
COMMISSIONERS TERRANCE J. FITZPATRICK AND KIM PIZZINGRILLI

This matter involves a staff recommendation that the Commission adopt a Proposed Rulemaking Order/Final Investigatory Order regarding Customer Assistance Programs (CAPs).  This recommendation arises from the Commission’s proceeding, initiated by our Joint Motion and subsequent Order entered December 15, 2005, to review CAP funding levels and cost recovery mechanisms.    For the reasons set forth below, we will move that the Commission amend this recommendation in several respects described below.

This Motion will follow the outline of issues as set forth in Appendix B to the Commission’s Order entered December 15, 2005.
1. FUNDING LEVELS


(a)  
What criteria should be used to evaluate the availability of and funding 


levels for CAPs?

First, we generally agree with the staff recommendation, supported by the great majority of commenting parties, that the Commission should not attempt to establish a specific funding level for all utilities.  Instead, the Commission should continue to review funding on a case-by-case basis as part of each utility’s “triennial review” process under 52 Pa. Code §§54.74 and 62.4.  The staff has listed the factors the Commission has considered in making funding decisions – chiefly, centering on the demographics of the utility’s customers and the needs of those customers.

We will move to add two factors for consideration in making funding decisions.  First, as explained below, the Commission should revise its policy statement on CAPs
 to expressly state that the Commission will consider the interest of all customers, including those not enrolled in CAP programs.  Second, the policy statement should be revised to state that the Commission will consider its previous decisions regarding the CAP funding levels of other utilities to the extent those utilities are similar in terms of size, demographics, etc., to the utility whose funding level is under review.  While the Commission should recognize differences among utilities, it should also recognize similarities, and should strive to be consistent in its decisions.


Finally, we agree with the staff’s conclusion that the Commission should eliminate enrollment ceilings to ensure that CAPs are “available” under the Competition Acts.
  However, as set forth below, the Competition Acts also require that the Commission allow “full recovery” of CAP costs, including additional costs resulting from eliminating enrollment ceilings.  The Commission may not enforce the availability requirement of the Acts without also recognizing the right of utilities to full cost recovery.

(b) What consideration should be given to utility ratepayers when determining whether a CAP program is appropriately funded?

Almost all of the commenting parties agree that the interests of paying customers who are not beneficiaries of CAP programs should be considered when the Commission makes decisions on funding levels.  Staff agrees, and states that examining funding levels on a case-by-case basis will, implicitly, give due consideration to the interests of all customers. 


We agree that a case-by-case approach allows the interest of paying customers to be considered, but we believe the Commission must ensure that ratepayer interests are considered by listing this as an additional factor in the CAP policy statement.  Further steps to ensure that the interests of paying customers are considered in decisions regarding CAP programs are described below.

2. COST RECOVERY MECHANISM


(a)  
What type of cost recovery mechanism best allows a utility to fully 



recover its universal service costs?

Both the Electricity Competition Act and the Natural Gas Competition Act state explicitly that utilities have a right to “fully recover” their costs incurred in providing universal service programs.
  The question here is whether the statutory requirement of full-cost recovery is best effectuated by allowing recovery through base rates or through a surcharge that is either (1) reconciled periodically to recover the actual level of costs, or (2) adjusted prospectively on a quarterly basis to track changes in the costs.  The current situation is that some utilities recover CAP costs through base rates, some utilities recover the costs through a surcharge that is adjusted prospectively, and some utilities use a combination of the two mechanisms.


Staff recommends that the Commission begin to phase in a policy that would allow recovery only through base rates
, perhaps with a surcharge to recover “extraordinary” increases in costs between rate cases.  The rationale for this policy is that “…CAP costs are no different from any other cost, and therefore, should not be treated separately.”  Staff also states that “…the most appropriate method of cost recovery is through a base rate proceeding that allows a utility to fully recover its CAP costs the same as any other base rate expense.” 


We respectfully disagree with this recommendation.  Requiring recovery of universal service costs through base rates cannot be reconciled with the statutory mandate of full cost recovery.  As demonstrated below, requiring utilities to recover CAP costs through base rates would be returning to the cost recovery policy followed by the Commission prior to the General Assembly’s requirement of full cost recovery.


When an expense is recovered through base rates (as the great majority of utility expenses are), the utility does not have an assurance of “full recovery.”  The amount of an expense built into rates is based upon the level of expense incurred during the test year, with adjustments for any “known and measurable” changes occurring shortly after the test year.  See, Pa. PUC v. West Penn Power Co., Dkt. No. R-00942986, 1994 Pa. PUC Lexis 144 (Order entered December 29, 1994).  Following the establishment of rates, if the actual level of an expense turns out to be higher than the amount built into rates, the utility is not entitled to recover this additional expense except in narrowly-prescribed circumstances.
  This rule puts the utility at risk for increases in expenses between rate cases.  Normally, that is considered to be beneficial as it gives the utility an incentive to manage those costs.


Because a utility is not guaranteed that it will recover all of its prudently incurred costs, in establishing base rates it is said that “…a utility is allowed a reasonable opportunity to recover the costs incurred in providing service.”  Cawley and Kennard, Rate Case Handbook, p. 177 (1983) (Emphasis added).  Administrative Law Judge Marlane R. Chestnut described the standard ratemaking treatment of costs this way:

In Pennsylvania, the Public Utility Code does not establish a cost-plus ratemaking framework, where all prudently incurred costs (plus an appropriate investor return) are recovered.  Instead of being allowed complete recovery of incurred expenses, utilities in Pennsylvania are permitted the opportunity to recover a ‘normal’ level of expense going forward, as determined by a representative test year which incorporates all aspects of the utilities’ rates.

Pa. PUC v. Citizens Utilities Water Co. of Pennsylvania, R-00953300, 1996 Pa. PUC Lexis 164, Recommended Decision at 63-64 (Emphasis added).  As the ALJ noted, the usual treatment of expenses in setting base rates is properly characterized as creating an “opportunity to recover”, not as “complete” (or “full”) recovery.


With these ratemaking principles in mind as we proceed forward, the statutory requirements that the Commission allow “full recovery” of CAP costs cannot be effectuated by a policy of including these costs in base rates.  Base rate treatment of universal service costs puts the utility at risk of not recovering the full amount of its prudently-incurred costs, which conflicts with the direction given by the General Assembly in the Competition Acts.  In addition, the policy arguments for base rate recovery of most utility expenses found in staff’s recommendation and provided by some of the commenting parties cannot override the policy decision of the General Assembly to require “full recovery” of universal service costs.  Allowing recovery through a surcharge rather than a base rate will establish a charge which tracks the actual amount spent 
and allows customer rates to be adjusted on a regular basis to recover the actual costs.  Accordingly, the Commission must allow recovery through a surcharge that is either reconciled or adjusted frequently to track changes in the level of CAP costs consistent with the direction given in the Competition Acts.


This conclusion is further buttressed by reviewing the history of the Commission’s ratemaking treatment of CAP costs both before, and after, the enactment of the Electricity and Natural Gas Competition Acts.  In 1992, the Commission issued a Policy Statement that encouraged, but did not compel, electricity and natural gas utilities to establish CAP programs.
  Around this same time, some utilities submitted proposals to initiate CAP programs and to recover the cost of doing so.  In these cases, the utilities proposed recovering CAP costs through surcharges that would be subject to reconciliation, in order to provide assurance of full cost recovery.
  Other parties to these cases, such as the Office of Trial Staff (“OTS”) and the Office of Consumer Advocate (“OCA”), opposed recovery of CAP costs via a surcharge subject to reconciliation, and argued for recovery via base rates.  For example, the Commission characterized the argument of OTS in the Metropolitan Edison case as follows:

Concerning reconciliation, the OTS suggested that utilities should not be guaranteed recovery of actually incurred expenses, even where such pertinent expenses were prudent and reasonable.  It would rather the Commission go with traditional ratemaking and allow a particular expense, with the utility to make more or less than has been projected…. The OTS asserted that CAP costs are no different in kind from any other O & M [Operations and Maintenance] expense claims and should be given no different rate treatment than other claims.

In each of these cases, the Commission rejected the argument of the utilities for full cost recovery via a reconcilable surcharge.  Instead, the Commission agreed with the argument of OTS and OCA to recover CAP expenses through base rates, an approach that, as made clear in the above quote, does not assure full cost recovery.


Against this historical backdrop, the General Assembly approved the Competition Acts that made universal service programs mandatory, and that expressly mandated “full recovery” of the related costs.  It is reasonable to conclude that the General Assembly did not intend “full recovery” of universal service costs to mean that the Commission could continue its previous practice and only allow recovery of such costs through base rates.  The reasoning of staff that CAP costs “are no different from any other cost” echoes the arguments of OTS and OCA in cases that predate the statutory requirement for “full recovery” of universal service costs.  In short, CAP costs are different from other expenses in that the General Assembly has mandated “full recovery” of these costs.


This point is further supported by examining the Commission’s approach to universal service cost recovery in the early stages of electric restructuring.  The current situation in which many utilities (especially electric utilities) recover universal service costs via base rates appears to originate in the settlements of the major electric restructuring cases.  For example, the PPL restructuring settlement that was approved by the Commission provided that the universal service funding “. .  . shall be deemed to be reflected in the residential distribution rates set forth 
in the PP & L tariff. . .”
  Other electric restructuring settlements were similar.
  However, the Commission’s approval of a settlement does not establish legal precedent, because parties frequently waive their legal rights regarding certain issues in a settlement.  In fact, the restructuring settlements stated explicitly that they did not constitute precedent.  See, e.g., PPL Restructuring Settlement at p. 48.

A true indication of the Commission’s initial legal interpretation of the Electric Competition Act is in the final orders that the Commission entered prior to submission of the restructuring settlements.  In every one of these orders, the Commission held that the electric utility was entitled to recover its universal service costs through a surcharge that would be reconciled pursuant to 66 Pa. C.S. §1307(f).
  For example, the Commission stated in the initial PECO restructuring order:



We accept PECO’s proposal to adopt a reconcilable Universal



Service Fund Charge that is separately identified for cost



accounting but included within the distribution portion of a 



customer’s bill.  The USFC shall be reconcilable pursuant to



Section 1307.

All of these decisions support the interpretation of “full recovery” set forth in this Motion.


In addition, the legal flaw in requiring utilities to recover CAP costs through base rates is not cured by allowing utilities to establish a surcharge to recover “extraordinary” increases in costs between rate cases.  Allowing utilities to recover only “extraordinary” cost increases clearly does not satisfy the duty to allow “full recovery” of CAP costs.


Consistent with the above discussion, utilities may propose to establish a surcharge to recover their CAP costs.  At the utility’s option, it may request a surcharge that is subject to reconciliation, or a surcharge that is adjusted prospectively on a quarterly basis.


Having concluded that utilities are entitled to establish a surcharge to fully recover their CAP costs, it is necessary to address the procedure for adopting and adjusting this surcharge.  A deficiency in the Commission’s current handling of CAP issues is that decisions on the funding levels and designs of the programs are almost always isolated from the process by which utilities recover CAP costs.  The former issues are addressed in the triennial update filings, while the latter are considered in proceedings initiated by utility tariff filings.  In a recent situation 
where both a triennial update filing (which BCS staff sought to modify) and a tariff filing were pending, the Commission consolidated both matters and referred them to the Office of Administrative Law Judge for hearings.
  Unfortunately, this handling of the issues is the exception, not the rule.


It is critically important that the Commission move toward a comprehensive, integrated consideration of CAP designs and CAP cost recovery.  The total statewide cost of CAP programs has increased dramatically over the past several years.  Since the year 2000, this cost has risen from $69.6 million in 2000 to $242.8 million in 2005, 
 an increase of 249 percent. To illustrate the cost impact on paying customers, in 2005 the average electric customer was billed an extra $25.83 for universal service programs; the average natural gas customer paid an extra $60.78 (CAP programs constitute roughly 90 percent of a utility’s universal service costs).  If energy prices continue to increase, so will the cost of these programs.  In order to balance the interests of beneficiaries of CAP programs with the interests of paying customers, the Commission must begin to consider CAP designs and recovery of CAP costs at the same time.


We move that the Commission remedy this truncated consideration of CAP issues by amending the regulations so that (1) a utility’s CAP rules are placed in its tariff, (2) the triennial update filing take the form of a tariff filing and (3) adjustments to the CAP surcharge be addressed in the same tariff filing.  This revised process has several advantages.  First, the Commission and affected parties will be able to determine the rate impact of the Commission’s decisions on CAP design and funding levels.  Second, consistent with the first factor, the Commission can balance impacts on paying customers. Third, this tariff process provides due process to utilities in the event that the staff of the Commission or other parties seek to modify a utility’s CAP proposal.

(b) If a reconcilable surcharge is used, how often should it


be reconciled?


Staff does not recommend that the Commission allow a reconcilable surcharge for any utility except PGW.  While staff would allow a surcharge for extraordinary CAP costs between rate cases, it would only allow the surcharge to be adjusted prospectively on a quarterly basis.  The parties that filed comments are split on how often reconciliation should be allowed – most utilities favor quarterly reconciliation, while some utilities and other parties favor annual reconciliation.


We move that this issue be addressed on a case-by-case basis as the utilities establish surcharges.  Utilities are free to propose quarterly or annual reconciliation, and other parties are free to contest the proposal.  The Commission will then make a decision based upon the record of each case.

(c) If a reconcilable surcharge is used, how should savings



to the utility from operation of the CAP be reflected in


rates?

The question here is whether the Commission should adopt a formula of some sort to quantify savings to the utility that will offset some portion of its CAP costs, or whether savings should be addressed on a case-by-case basis.  Staff recommends addressing savings on a case-by-case basis in rate cases.  It should also be noted that not all parties are convinced that CAP programs result in significant, quantifiable savings to utilities.


We move that savings be addressed on a case-by-case basis when utilities establish their surcharges.  The Commission will make a decision based upon the evidence in each case.

(d) Should CAP costs be allocated to other rate classes?

Staff recommends that the Commission depart from its long-standing policy of collecting CAP costs from residential customers, and that commercial and industrial customers should now also begin to pay for CAP programs.  Representatives of residential customers support collecting CAP costs from business customers, while advocates for business customers oppose having a portion of CAP costs allocated to them.  A majority of utilities recommend that the Commission continue its policy of allocating CAP costs exclusively to the residential class.


We move that the Commission continue its current policy of allocating CAP costs to the only customer class whose members are eligible for the program – residential customers.  The Commission should not initiate a policy change that could have a detrimental impact on economic development and the climate for business and jobs within the Commonwealth. 


Since the Commission first encouraged utilities to initiate CAP programs on a voluntary basis, it has allocated CAP costs to the residential class, with a few exceptions.
  It is true that, in the early stages of these programs, the Commission indicated the possibility that this policy could change in the future.
  However, the Commission has continued to follow this policy even after universal service programs became mandatory with the passage of the Competition Acts.  In fact, less than two years ago, the Commission held that “[u]niversal service programs, by their nature, are narrowly tailored to the residential customers and therefore, should be funded only by the residential class.”

(e) If the Commission decides to allocate CAP costs among


different rate classes, how should it decide the amounts


to be allocated?

In light of the disposition of issue (d), this issue is moot.

(f) What CAP costs should be included in the cost recovery


mechanism?

(g) Is arrearage forgiveness a legitimate CAP cost?

These two issues can be handled together.  Staff would limit the CAP costs that may be recovered in base rates to administrative costs, CAP credits (the difference between the CAP rate and the otherwise applicable residential tariffed rate), and arrearage forgiveness costs.  If the recovery vehicle for CAP costs is a surcharge, staff would not allow recovery of arrearage forgiveness costs, reasoning that these costs are already built into the utility’s base rate claim for uncollectible costs.


As with most of the issues concerning CAP costs, the starting point for deciding this issue is the statutory requirement of full cost recovery.  There is no controversy that prudently-incurred administrative costs and CAP credit amounts are recoverable.  Regarding arrearage forgiveness costs, it is not possible to make a definitive ruling as to the entire amount of these costs.  There is some merit in staff’s reasoning that arrearage forgiveness amounts should not be recovered separately because these are amounts that, but for the existence of the CAP program, would be included within the utility’s claim for uncollectible expenses.  The law requires “full recovery” of CAP costs, but not “double recovery.”  At the same time, utilities should have the opportunity to demonstrate when they seek to establish a surcharge that arrearage forgiveness costs are not completely covered by uncollectible expenses.  The utilities should bear the burden of proving that allowing recovery of their claim for arrearage forgiveness costs will not give them double-recovery of these costs.


Certain utilities have raised a variety of other costs which they claim should be recoverable, such as taxes.  We should not foreclose recovery of these expenses here; instead, it will be the utility’s burden to demonstrate on a case-by-case basis that these costs should be attributed to universal service programs and included within the surcharge.

(h) If the Commission adopts a policy favoring cost recovery




via a reconcilable surcharge, what policy should the 


Commission follow when recovery of an appropriate level


of funding would cause a utility’s rates to exceed a cap


on such rates contained in a previous settlement agreement?


Staff recommends that CAP costs be recovered through base rates, not through a reconcilable surcharge, and that utilities should manage these costs under any rate caps.  This is based upon the rationale that “. . .  CAP costs are the same as all other costs included in rates.”  However, staff leaves open the possibility that a utility could seek recovery of “extraordinary” costs that are outside of the utility’s control, such as expansion of the program in accordance with Commission orders. 

We note that this issue applies to a relatively small group of electric utilities – PECO Energy Co. (“PECO”), and three affiliates owned by FirstEnergy – Pennsylvania Electric Co., (“Penelec”), Metropolitan Edison Co., (“Met Ed”), and Pennsylvania Power (“Penn Power”).  PECO recovers some of its universal service costs through base distribution rates, which are capped through 2006,
 supplemented by a surcharge that allows it to collect a set amount for each additional CAP customer above a certain threshold.  With regard to the three utilities 
owned by FirstEnergy,
 we note that Penelec and Met Ed have pending before the Commission, among other forms of relief from rate caps, requests to establish surcharges to collect universal service costs.
  These requests are currently subject to litigation before an Administrative Law Judge, and are scheduled to be decided by the Commission early in 2007.


In light of the above facts, the better approach is to decline to address this generically, and to address it on a case-by-case basis.  The issue may only arise with regard to Penelec and Met Ed, and those companies already have requests pending before the Commission that raise this issue.

3. CAP DESIGN ELEMENTS

(a)
Should CAP designs be standardized or should some



design features be left to the management discretion



of the utility?


Staff recommends that the Commission initiate a proposed rulemaking to implement standardized CAP funding and design elements.  Additionally, staff recommends that until any regulations would be finally promulgated, the utilities should observe the resolutions and summaries pertinent to CAP funding and design elements contained in the draft recommendation as voluntary interim guidelines.  We respectfully disagree, in part, for the reasons that follow.


We believe that the existing CAP Statement of Policy at 52 Pa. Code §69.261 et seq. has successfully provided an effective blueprint for the structure and operation of CAPs.  It may be reasonable to make some changes to the statement of policy since it has not been amended for several years.  Additionally, there are some areas that are important enough to be addressed in proposed regulations.  However, any design criteria guidelines should be based upon the interests of both CAP participating customers and non-participating customers, and they should reflect a reasonable balance between uniformity and flexibility.


While we acknowledge that there may be provisions of the current CAP policy statement that may warrant modification to reflect current realities, and some areas where proposed regulations are necessary, any changes must be accomplished within the Commission’s legal authority as provided for in the Competition Acts.  Additionally, the Commission must be careful in establishing guidelines in order to refrain from interfering with decisions that fall under a utility’s management discretion.  Pennsylvania Tel. Corp. v. Pa. PUC, 33 A.2d 765 (Pa. Super. 1943).  Finally, any changes must also be consistent with Chapter 14 of the Public Utility Code and Chapter 56 of the Commission’s regulations.

(b) Are revisions necessary to CAP design guidelines


found at 52 Pa. Code §69.265?


Staff considered approximately a dozen potential CAP design criteria issues.  We find merit in some of the suggestions recommended by staff and would recommend that most of these suggestions be implemented by modifying the guidelines in the current CAP policy statement.   We agree with making the modifications proposed by staff by amending the CAP policy statement except for the following provisions:  1) Our disposition on Default Provisions for Failure To Comply with Program Rules should be addressed through a proposed regulation; 

2) Our disposition on Default Provisions for Non-Payment/Timely Collections for Delinquent CAP Accounts and Restoration Provisions should be addressed via a proposed regulation on Timely Collections; and, 3) Our disposition on Coordination of Energy Assistance Benefits should be accomplished by amending the sections dealing with this issue in the CAP policy statement and requiring utilities to address this issue in the tariff filings as part of the triennial review process.
Default Provisions for Failure to Comply with Program Rules 

Staff proposes that failure to accept usage reduction services and failure to verify or certify eligibility are the only two reasons that may lead to dismissal from CAP for not complying with program rules.  We believe that the following additional program rules should be included and should result in dismissal from the CAP if not complied with:

(1) Failure to apply for LIHEAP;

(2) Failure to report changes in income and household size, and;

(3) Failure to accept free budget counseling offered by the utility.

We believe that each of these rules is justified on the basis that it makes the CAP programs more “cost effective.”  They also seem to be fair requirements of customers receiving the benefits of CAP without placing an unreasonable burden upon them.  A regulation addressing these changes should be proposed.
Default Provisions for Non-Payment/Timely Collections for Delinquent CAP Accounts 

Staff proposes that when a CAP customer does not pay all missed CAP payments, a utility shall terminate service for non-payment of those CAP payments; however, staff limits the amount on the termination notice to be for no more than six missed CAP payments, unless extenuating circumstances exist.  We disagree.


66 Pa. C.S. §1405(c) provides:

(c) Customer assistance programs. – Customer assistance


programs rates shall be timely paid and shall not be the


subject of payment agreements negotiated or approved by


the Commission.


Limiting the amount of a termination notice for a fixed number of CAP payments would violate 66 Pa. C.S. §1405(c) because the Commission would essentially be issuing a payment agreement by not requiring payment of amounts in excess of the number of “allowed” CAP payments.  Chapter 14 clearly prohibits CAP rates from being the subject of payment agreements negotiated or approved by the Commission.  

Restoration Provisions 

Staff proposes that in order for a CAP customer to restore service following termination, a utility shall require all missed CAP budget payments that were the subject of termination and any missed CAP payments that became due during the 60 day termination notice period; however, the amount required shall not exceed six missed CAP payments unless there are extenuating circumstances.  We disagree.


Requiring reconnection based upon payment of missed CAP payments instead of a percentage of the arrearage violates 66 Pa. C.S. §1407(c).  Reconnection of service is governed by Section 1407, and nothing in Chapter 14 indicates that CAP customers are excluded from this rule.


Although we find that Chapter 14 cannot be used to limit the amount of termination notices or reconnection requirements, we believe that utilities should focus equally on both timely payments and timely collections.  In most situations, failing to take timely collection action 
on multiple months of missed CAP payments is not cost effective and, therefore, is unreasonable.  Therefore, while customers have the responsibility to consistently pay their monthly bills on time, utilities also should initiate timely collection actions when customers fall behind on their monthly CAP obligations.  Failure to do so may result in a denial of cost recovery if the Commission were to conclude that certain costs were imprudent.  A regulation consistent with the language delineated above should be proposed.
Coordination of Energy Assistance Benefits

Staff proposes that LIHEAP cash benefits must be used to reduce a customer’s monthly CAP budget or a customer’s preprogram CAP arrearage.  This is a significant change from the Commission’s current CAP policy statement, 52 Pa. Code §69.265(9), which provides that LIHEAP grants “should be applied to reduce the amount of CAP credits.”


Directing utilities on how to apply LIHEAP cash grants requires making a policy decision.  The basic choice here affects who benefits and pays for these programs.  By initiating a change directing that the LIHEAP cash benefits are used to reduce a customer’s monthly CAP budget or a customer’s preprogram arrearage allows the individual CAP customer to receive the benefit of such a grant, while the customers who are not beneficiaries of CAP programs will most likely end up contributing more to support CAP programs.


Instead of establishing an inflexible standard in a regulation directing how LIHEAP cash benefits are to be applied, the Commission will address this issue on a case-by-case basis in the tariff filing as part of the triennial review process.  As a result, Section 69.265(9) of the CAP statement of policy should be amended accordingly.  Additionally, with the tariff filing as part of the triennial review process, each utility’s tariff must provide for the method of application of LIHEAP cash grants.

4.
CONCLUSION

The importance of CAP programs continues to grow while the issues associated with these programs are not easy to resolve.  The Commission’s action in initiating this comprehensive proceeding stresses the critical nature of these programs.  It is the responsibility of this Commission to balance the interests of those who benefit from these programs with those who contribute to the programs.


For the reasons set forth in the body of this Motion, the Commission should implement the following modifications to the rules and policies surrounding the CAP programs.  The Commission should issue a proposed rulemaking amending its regulations at 52 Pa. Code §§54.74 and 62.4 to establish a triennial review process that takes the form of a tariff filing and addresses CAP program funding, design criteria and cost recovery on a case-by-case basis.  This process should include addressing surcharge adjustments, the types of costs to be included and savings, and how utilities will provide for the application of LIHEAP cash grants.  
Additionally, the proposed rulemaking should address the issues of Default Provisions for Failure to Comply with Program Rules and Timely Collections discussed within the body of this Motion.  The Commission should also amend the existing CAP Statement of Policy at 52 Pa. Code §69.261 et seq. by incorporating the following:  1)  CAP funding decisions should include the consideration of the interests of all customers, including those not enrolled in CAP programs, and previous CAP funding decisions regarding other similar utilities; 2) CAP enrollment ceilings should be eliminated; 3) Recognize the utilities’ rights to full cost recovery and provide a process where utilities may propose a surcharge to recover costs that is subject to annual reconciliation or prospective adjustment on a quarterly basis; 4) Modify existing guidelines and establish additional guidelines regarding CAP design elements as discussed in the Motion; and, 5) amend Section 69.265(9), dealing with Coordination of Energy Assistance Benefits.
THEREFORE, WE MOVE THAT:
1. 
The Bureau of Consumer Services recommendation is modified consistent with this 
Motion.

2. 
The Law Bureau prepare the appropriate Order, proposed rulemaking, and proposed 


policy statement consistent with this Motion.
DATE:  October 19, 2006



_________________________
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COMMISSIONER
�   52 Pa. Code §§69.261 – 66.267.





�   Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §2804(9); Natural �Gas Choice and Competition Act, 66 Pa. C.S. §2203(8) (collectively, the “Competition Acts”).





�   66 Pa. C.S. §2804(8), (9); 66 Pa. C.S. §2203(6).





�   The lone exception would be for the Philadelphia Gas Works (PGW), a municipal utility.  Staff would allow PGW to continue to use a reconcilable surcharge.


�   Allowing recovery of expenses beyond those that were considered when base rates were set would normally be considered unlawful “retroactive ratemaking.”  However, case law establishes an exception to this rule for “extraordinary” expenses – those that are unanticipated, non-recurring, and substantial.  Popowsky v. Pa. PUC, 642 A.2d 648 (Pa. Commw. 1994), appeal denied, 673 A.2d 338 (1996).





�   Policy Statement on Customer Assistance Programs, Docket No. M-00920345, 1992 Pa. Lexis 88 (July 2, 1992).





�   See, Pa PUC v. Columbia Gas of Pennsylvania, Inc., Dkt. No. R-901873, Pa. PUC Lexis 201 (October 31, 1991); Pa PUC, et al v. Metropolitan Edison Co., Dkt. No. R-00922314, 1993 Pa. PUC Lexis 41 (January 21, 1993).





�   Metropolitan Edison, 199 Pa. PUC Lexis 41 (p. 39).





�   See, e.g., Joint Petition for Settlement of PPL, Inc.’s Restructuring Plan, R-00973954, August 12, 1998, p. 24.





�   Joint Petition for Full Settlement of the Restructuring Plans of Met Ed and Penelec, R-00974008 and R-00974009, September 23, 1998; (p. 51); Joint Petition for Full Settlement of West Penn Power Co.’s Restructuring Plan, R-00973981, November 3, 1998, p. 26.





�  Application of PECO Energy Co. for Approval of a Restructuring Plan, R-00973953, 1997 Pa. PUC Lexis 51 (December 23, 1997); Application of Pennsylvania Power & Light Co. , R-00973954, 1998 Pa. PUC Lexis 131 (June 15, 1998);  Application of Metropolitan Edison Co., R-00974008, 199 Pa. PUC Lexis 160 (June 30, 1998); Application of Pennsylvania Electric Co., R-00974009, 1998 Pa. PUC Lexis 162 (June 30, 1998); Application of Duquesne Light Co., R-00974104, 1998 Pa. PUC Lexis 163; Application of  West Penn Power Co., R-00973981, 1998 Pa. PUC Lexis 168 (May 29, 1998); Application of Penn Power Co., R-00974149, 1998 Pa. PUC Lexis 182 (July 22, 1998).





�   PECO Restructuring Order, supra note 11.





�   Docket Nos. M-00051880, R-00051093 (Order entered July 31, 2006).





�   These figures were provided by the Bureau of Consumer Services as supplied by the electric and gas utilities.


�   We disagree with the argument of OCA that the creation of a “non-bypassable” surcharge for recovery of universal service costs shows a legislative intent to recover universal service costs from all customer classes.  (OCA comments, pp. 29-30).  As the Industrial Energy Consumers of Pennsylvania (“IECPA”) correctly point out, the Competition Acts reflect a concern that shopping would allow customers to avoid certain costs (if those costs were put in supply charges), and all customer classes can shop.  Accordingly, the creation of a “non-bypassable” recovery mechanism does not reflect a legislative intent to extend recovery of universal service costs to business customers. (IECPA comments, pp. 5-6).





�   PGW’s cost allocation was determined prior to the Commission’s oversight of the company. Dominion Peoples and PG Energy agreed to a cost allocation among more than residential customers through settlement agreements, which do not constitute legal precedent.





�   See, e.g.,  Columbia Gas, supra, note 7, p. 31 (“this [allocation of CAP costs to the residential class] should not be construed as a definitive position on the allocation of the costs of CAP like programs should these programs be expanded beyond the pilot stage”).





�   Pa. PUC, et al v. PPL Electric Utilities Corp., R-00049255, 2004 Pa. PUC Lexis 40 (December 22, 2004).





�    PECO agreed to this rate cap extension in the settlement related to the PECO-Unicom merger at Docket No. A-110550F0147 (Order entered June 22, 2000).





�   Penelec, Met Ed, and Penn Power agreed to an extension of a cap on their distribution rates until the end of 2007 as part of the merger between FirstEnergy and GPU, Inc., Docket No. 


A-110200F0095 (Order entered June 20, 2001).





�   Petitions of Met Ed and Penelec for Approval of Rate Transition Plans, R-00061366 and 


R-00061367.


�   Failure to apply for LIHEAP is a newly-proposed default provision; however, the other two additional program rules are included in the existing CAP Policy Statement.  52 Pa. Code §69.265(7).


�   We recognize that not all utilities apply LIHEAP cash grants consistent with the CAP policy statement, and that the application of LIHEAP cash grants varies among utilities.
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