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STATEMENT OF CHAIRMAN WENDELL F. HOLLAND 

Before the Commission for disposition is Administrative Law Judge Larry Gesoff’s (ALJ) Recommended Decision (R.D.) in the above captioned rate increase proceeding.  In his Recommended Decision, the ALJ approves the Joint Petition for Settlement (Settlement) of all issues without modification.  
The ALJ found that the Settlement is in the public interest.  In part, the ALJ supported this conclusion by stating, “[t]he increase in distribution rates of $117 million under the Settlement is a fair compromise in the case and appears necessary to support Duquesne’s ongoing significant infrastructure improvement plan, the principal reason for Duquesne’s rate increase request.” (R.D. at 15)  He added that other positive aspects of the proposed Settlement include increases to the CAP and the LIURP, and commitments to fund the employees’ pension plan.

Essentially, the Commission has been asked to adopt the Settlement because the parties are satisfied with the end result.  This case has been quite troubling to me.  The settlement increase represents about 81% of Duquesne Light’s proposed increase of $143.7 million.  While some may argue that it would be logical to adopt a Settlement which virtually all major parties endorsed, I have found that this case has left open more questions than it has answered.  Rarely, if ever, does the Commission, after reviewing the record in a fully litigated rate proceeding find that it is reasonable or in the public interest to allow a major utility an increase in rates in excess of 80 percent of its requested increase.
I have four general concerns—viz.:

1. Recent Commonwealth Court rate design decision;
2. Potential effects on electric competition;
3. Return on equity; and

4. Recusal.

It appears that in arriving at a Settlement Agreement, the parties believe that they have avoided litigation and the Commission's potential rejection of their favored positions. 
Lloyd v. PA PUC

One of the benefits cited in support of the proposed Settlement involves the parties’ interpretation of the Commonwealth Court's recent landmark decision in Lloyd v. PA PUC, 904 A.2d 1010 (Pa Cmwlth. 2006) (“Lloyd”) in which the Court overturned the Commission's decision concerning the revenue allocation among customer classes in PPL’s distribution rate case.  Duquesne contends that it considered the total bill effects and limited the increase to any class to 1.4 times the average increase.  The company contends that its proposed allocation of transmission costs fully reflects the cost of service for each class of customer.  Additionally, the company argues that its distribution rates for all classes were moved towards the system average return and that any negative returns were eliminated.  The company concludes that its actions are consistent with the Commonwealth Court's decision in Lloyd.


In prior cases, the Court has found that there is no requirement that rates for different classes of service must be either uniform or equal or that they must be equally profitable.  It is a basic maxim of utility regulation that cost of service analysis is an art not a science.
  No one cost of service methodology suffices for all electric utilities.  Moreover, while cost to serve is important, other relevant factors may also be considered.  The Court found in Lloyd that the total bill method, one of the company’s major arguments in support of the Settlement, is not in accord with the Competition Act.
 (Lloyd at 1020)  Indeed, Section 2804(3) of the Competition Act mandates rates for services as unbundled charges for transmission, distribution and generation and requires that rates and rate structures be set for each service primarily on a cost-of-service study.  The Lloyd decision noted that the Commission failed to fully justify the rate design it had directed under the principal of “gradualism”.  The Lloyd decision did not mandate that “cost of service” be required to be applied blindly in each and every case without regard to “gradualism” and the “justness” of the Commission’s decisions.


Apparently, all the opposing parties are satisfied with this end result.  The record lacks evidence to fully support Duquesne’s position.  Unfortunately, other than their satisfaction, the Commission has been left with little other support.  In fact, I believe strongly that the converse is true: indeed, it could reasonably be argued that limiting a class’ increase to 1.4 times the average on a total bill basis clearly violates the Commonwealth Court’s decision.  
Potential Effects on Competition

Duquesne may be viewed by some market observers as the only successful competitive electricity marketplace in the Commonwealth.  This rate case presented an opportunity for the parties, particularly the Electric Generation Suppliers (EGSs), to raise the issues the Commission must eventually address to complete this market’s conversion to competitiveness.  Yet it seems that the EGSs are willing to pass up the opportunity to complete the unbundling of the generation and energy acquisition costs still embedded in the distribution rates for the potential to have the default service provider purchase the EGSs’ receivables.  I am not sure that unbundling of costs and the purchase of receivables are mutually exclusive issues. Yet the parties seem to have settled on this “missed opportunity”.  This may not enhance the competitiveness of the marketplace.  In fact, the Settlement suggests that the Commission could wait until early 2008 for the company to address these matters.

Return on Equity


Duquesne had requested a proposed $143.7 million rate increase.  Under the proposed settlement the company would be granted $117 million of additional revenues for approximately 81 percent of their initial request.  As mentioned previously, rarely, if ever, does the Commission, after reviewing the record in a fully litigated rate proceeding, find that it is justified to allow a major utility an increase in rates in excess of 80 percent of its requested increase.  The Company asserts that without the additional revenues, it would be earning a 1.48 percent negative return on common equity for the calendar year 2006.  However, the Settlement and the parties’ statements in support of the Settlement do not offer any additional estimates of the company's earnings under the proposed Settlement.  While settlements are not precedential and certainly do not define and determine specific Commission made rates, it would be helpful in evaluating the "reasonableness" of the proposed rate increase to have various parties’ opinions concerning the level of profitability resulting from the settlement.  The parties simply ask the Commission to trust their judgment.  I question whether this is good policy.
Recusal
Part of the ALJ’s approval provides that, “Duquesne will provide a contribution of $1.5 million per year for each of the four years 2007 through 2010 to be administered by the Pennsylvania Energy Development Authority (PEDA) to fund renewable energy projects that meet the requirements of Tier 1 technologies specified in the Alternative Energy Portfolio Standard Act (Act 213) and/or to fund energy efficiency and energy education projects.”  (R.D. at 13)


Because I am a Board Member of PEDA and to avoid any appearance of impropriety, I abstain from voting on the provision of the Settlement regarding the $6 million of funding Duquesne has committed to make to PEDA.

__________________________

____________________________________
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WENDELL F. HOLLAND, CHAIRMAN
� 	See e.g., Philadelphia Suburban Transportation Company v. Public Utility Commission, et al. 


� 	Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801-2812
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