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DISSENTING STATEMENT

 OF VICE CHAIRMAN JAMES H. CAWLEY

As a matter of contract law and statutory interpretation of the AEPS Act and its legislatively-intended implementation, the Petition must be denied.

1.
 If, as the EDCs admit, contract law governs AEC ownership after the current PPAs expire (requiring generators to enter into new contractual arrangements for energy, capacity, any ancillaries, as well as AECs, with a purchaser (see Tr. 78)), then surely contract law governs whether AECs were bargained-for in the PPAs.
a.
All parties agree that the PPAs, entered into in the 1980s, are silent as to the ownership of AECs.

b.
This is not surprising because AECs were created by legislation on November 30, 2004, and therefore did not exist when the PPAs were entered into.

2.
The essence of contract law is mutual assent and bargained-for exchange.  Clearly, there was no mutual assent or bargained-for exchange for anything except energy and capacity.

a.
FERC has ruled that the avoided cost rates were for those items only, and not for attributes of that energy.  American Ref-Fuel Co., et al., 105 FERC ¶ 61,004 (Oct. 1, 2003); Order on Rehearing, 107 FERC ¶ 61,016 (April 15, 2004); appeal denied sub nom. Xcel Energy Services, Inc. v. FERC, 407 F.3d 1242 (D.C. Cir. 2005).
b.
EDCs have never claimed ownership of other byproducts of electric generation by NUGs, such as fly ash and environmental (NOx and Sox) credits, doubtless because the PPAs do not provide for such ownership any more than they do of much-later-created AECs.
c.
Had the parties intended to include “environmental attributes” (or AECs) in the PPAs, they would have made express provision for them and their value in the purchase price.  No party claims that that occurred.
3.
Petitioners claim that the plain language of the AEPS Act “links the definition of ‘AEC’ to the actual electrical energy produced by the alternative energy resource.  As the owners of the underlying energy, the Companies are the owners of the AECs associated with that energy.”  (Met-Ed/Penelec R.B. at 15-16).  
a.
But AECs are not “inextricably intertwined” with the energy and capacity.  The AEPS Act contains no language that requires inseparability and common ownership of AECs with the energy and capacity.  In fact, the Act makes plain that AECs are separable from the underlying energy, 73 P.S. §§ 1648.2 (“Alternative Energy Credit”) & 1648.3(e)(4)(i & ii), and the Commission has ruled as much, Implementation of the Alternative Portfolio Standards Act of 2004, Implementation Order No. 2, Dkt. No. M-00051865, entered July 14, 2005, at 10.

b.
As the Commission recently stated, an AEC is a “tradable instrument used for measuring compliance with the Act and equals one megawatt hour of electricity from an alternative energy system.”  Implementation of the Alternative Energy Portfolio Standards Act of 2004, Standards and Processes for Alternative Energy System Qualification and Alternative Energy Credit Certification, Dkt. No. M-00051865, Tentative Order entered Jan. 31, 2006, at 3 n.1.
c.
Thus, an AEC is a government-created unit of measure that comes into existence only when a qualifying alternative energy facility produces one megawatt of electricity, without regard to ownership of that electricity.

4.
It is safe to assume that the Legislature, when it enacted the AEPS Act in 2004, was cognizant of PURPA and the existence of several long-term PPAs between EDCs and NUGs.  It therefore is very noteworthy that the Legislature did not provide that AECs came into existence at the inception of any current PPAs and could count for banking purposes.  Instead, the Legislature provided that banking could only begin with the effective date of the AEPS Act on February 28, 2005.  Therefore, granting AEC ownership under the preexisting PPAs would frustrate the intended prospective implementation of the Act, which plainly was meant to encourage development of new alternative energy systems and the continuation and expansion of existing alternative energy sources.
5.
The Petition claims that AEC ownership should reside with EDCs because their customers are paying “above market” prices under the PPAs as a result of PURPA and should not have to pay once again for AECs from NUGs.  


a.
If customers are paying above market prices, it is because the EDCs convinced the Commission to pass through to customers the costs of the long-term PURPA-mandated contracts because (the Commission was assured) such costs were surely going to be below or equal to the EDCs’ anticipated avoided costs.


b.
More to the point, the PPAs resulted from the federally-mandated PURPA program to encourage energy efficiency, not from alternative energy sources (nothing barred Qualifying Facilities from burning fossil fuels) but from cogeneration.  The use of AECs emanates from a state-mandated program to encourage the development of alternative energy generation in place of environmentally damaging fossil fueled generation and continued dependence on foreign oil.  The foibles of the former have nothing to do with the implementation of the latter.  If PURPA was a mistake, it should not be compounded by stifling the AEPS Act in its infancy.  
c.
If the EDCs already own a great many AECs from pre-existing PPAs, there is little or no need for them to purchase additional ones to fulfill their Tier II obligations.  Given the environmental and economic development goals of the Legislature when it enacted the AEPS Act, that clearly was not an intended consequence.
For these reasons, I respectfully dissent.
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