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This matter involves a Petition for Declaratory Order (Petition) filed by Metropolitan Edison Co. (Met Ed) and Pennsylvania Electric Co. (Penelec) on February 22, 2005.  In this Petition, Met Ed and Penelec seek a determination that, under the Alternative Energy Portfolio Standards Act (AEPS Act),
 they are the owners of alternative energy credits (AECs) related to mandatory long-term contracts that they signed with non-utility generators (NUGs) prior to the effective date of the AEPS Act.  The Petition is opposed by numerous NUGs.  Several other parties --  including the Office of Trial Staff and representatives of residential and business customers -- support the Petition.

On July 5, 2006, Administrative Law Judge (ALJ) Susan D. Colwell issued an Initial Decision granting the Petition and ruling that the credits belonged to the utilities.  The NUGs filed Exceptions, and MetEd, Penelec, and various other parties filed Replies.    For the reasons that follow, I will move that the Commission deny the Exceptions and adopt the ALJ’s well-reasoned Initial Decision.

The ALJ determined that utilities own the credits under pre-Act, long-term purchase power agreements based upon the following reasoning:

     A statute, including the Act, should be interpreted in a manner which carries out the Legislative intent.  Here, the intent, clear on the face of the statute, is to require EDCs and EGSs to use a stated percentage of energy generated from alternative sources within a set time period when providing residential electric service in Pennsylvania.  Logically, the Legislature intended the EDCs and EGSs to be able to comply with the Act.  AECs were created as a tool to measure compliance with the AEPS Act.  They act as a concrete way to determine if the EDCs are using the required percentage of energy from alternative sources as prescribed by the Act.


The bottom line is this:


Alternative energy credit.  A tradable instrument that is 


used to establish, verify and monitor compliance with the act.  


A unit of credit shall equal one megawatt hour of electricity 


from an alternative energy source.  73 P.S. §1648.2.

     The purpose of an AEC is to monitor compliance with the Act.  Electric distribution companies and electric generation suppliers are the entities which are required to comply with the Act.  73 P.S. §1648.3(a).

*   *   *   *

     AECs associated with electricity sold under long-term PPAs which do not mention the disposition of AECs or RECs belong to the purchasing EDC.  To hold otherwise would open the possibility that the EDCs continue to purchase power under their existing PPAs, at least partially complying with the Act’s requirement that they use this power generated from alternative sources, while the NUGs are free to sell the AECs, which is the measure of EDC compliance, elsewhere.  This would force the EDCs to purchase additional AECs from other sources, if they are available, or to be forced to pay a penalty for failure to comply with the Act when, in fact, they had purchased and were using the energy generated by the NUGs – in actual compliance with the Act but unable to prove it.
     This is not speculation.  It is this very scenario which triggered the filing of the Petition for Declaratory Order.  It is a situation which subjects the EDCs’ ability to provide compliance with the Act to the whim of the NUGs since the EDCs, already bound by contract for the purchase of the power, have no bargaining chips.  This result is not logical and cannot have been contemplated by the Legislature to be acceptable.

Initial Decision at 21-22 (emphasis in original).  The ALJ’s reasoning and conclusion make sense and should be adopted by the Commission.

In support of its conclusion that the NUGs should be deemed to own the credits, OSA relies on the fact that the credits may be traded separately from the energy.  There is no question that the credits are tradable, but that does not answer the question of which party (NUGs or utilities) owns the credits under pre-Act purchase power agreements.  I agree with the ALJ’s legal analysis that the credits belong to the entities that have both the right and the obligation to take the output of these plants – the utilities.
THEREFORE, I MOVE THAT:
1. The Exceptions filed by the non-utility generators be denied.

2. That the Commission enter an Opinion and Order that adopts the Initial Decision of Administrative Law Judge Colwell.

3. The Office of Special Assistants prepare an appropriate Opinion and Order.

DATE:  December 21, 2006
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