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CONCURRING AND DISSENTING STATEMENT

OF VICE CHAIRMAN CAWLEY


At the outset, I want to thank ALJs Weismandel and Salapa for their adept handling of a very complex set of distribution, transmission, and generation issues.  


I concur with my colleagues and the ALJs on almost all of issues before us, but I disagree on the following items.  

Merger Savings

The majority agrees with the Companies that there should be no sharing of the merger savings of $140.4 million.  I would instead adopt the reasoned decision of the ALJs for a 50/50 sharing with customers, with a four-year crediting period, which was supported by the record.  As this Commission continues to see merger proposals, it is imperative to ensure that both customers and shareholders benefit from such mergers, consistent with the City of York “affirmative public benefits” test.  Further, given the past and apparently ongoing reliability and customer service problems of these two companies, it is appropriate to ensure that tangible benefits are received by consumers in this base rate case.
Transmission Service Charge Rider – Congestion-Related Charges

The majority agrees with the ALJs that congestion charges are the result of transmission constraints and are properly included in a Transmission Service Charge (“TSC”) Rider.  I dissent from this view and instead concur with the arguments of the consumer groups on this issue.  
The ALJs correctly recommended that the Companies be permitted to establish a TSC Rider, which would allow the Companies to recover transmission service-related costs.  But the ALJs failed to properly restrict the costs that the Companies are permitted to pass through the TSC Rider to only transmission-related expenses.  The ALJs improperly sanctioned the recovery of generation-related congestion costs, which permits the Companies to circumvent the generation rate cap by reclassifying generation-related congestion costs as transmission expenses.  
By approving the inclusion of congestion-related costs into the TSC Rider, we are creating a potentially perverse incentive for the Companies to minimize their purchase costs for energy from generators, while maximizing their congestion costs, with the effect that consumers will not get the benefit of the bargain—capped rates—from the restructuring settlement.  In fact, it is likely that overall supply costs will no longer be fixed for the remainder of the generation cap period, but will fluctuate from year-to-year.  Moreover, inclusion of congestion costs in a TSC Rider may invite other utilities to, in effect, break the rate caps that they have honored to date, since all utilities will have the right to seek transmission rate increases effective January 1, 2007.  

In short, I am sympathetic to providing the Companies with some relief for current congestion costs, but I am not disposed to do so through a TSC mechanism.   Congestion costs have risen steadily, and some reasonable level of adjustment to generation rates may be justified.  Going forward, a decision to include such costs in the transmission charge may be the easy decision, but not the right decision.  
Deferred [Transmission] Costs

The majority agrees with the ALJs’ recommendation to approve the Companies’ request to recover deferred 2006 transmission expenses.  I dissent from this view and instead concur with the arguments of MEIUG/PICA, OSBA, and OCA.  
The transmission rates expired at the end of 2004, and the Companies could have filed for an increase in early 2004.  MEIUG/PICA are correct that the Companies’ transmission rate caps expired on December 31, 2004.  According to the Companies’ own testimony, transmission costs increased steadily, not abruptly, each year from 2003 through 2006.  Like PPL Electric Utilities, the Companies could well have filed for a TSC in 2004, effective in 2005 or 2006.  For these reasons, the Companies failed to meet the three-pronged analysis for assessing recovery of deferred costs as established by the Commonwealth Court in Popowsky v. Pa. Pub. Util. Comm’n, 868 A.2d 606 (Pa. Cmwlth. 2004).  
I am very concerned about adopting a practice of deferring cost recovery to future generations for current costs in what appears to be a market of ever rising energy prices.  Decisions like this will make it difficult for future businesses in Pennsylvania to compete.  
Conservation and Renewables Initiatives 

The majority adopts the ALJs’ recommendation to eliminate the Companies’ tariff riders which established sustainable energy funds through a very small amount in distribution charges.  I dissent and concur with Citizens Power, the Berks County Community Foundation, and the Community Foundation for the Alleghenies who advocate for continued funding of these Sustainable Development Funds at the level of 0.01 cents per kWh starting January 1, 2008.  I believe these parties have established a reasonable record for the continuation of this renewable program funding mechanism.  
Starting January 1, 2011, EGSs and EDCs serving customers in these service areas will be subject to the Alternative Energy Portfolio Standards Act requirements.  These Funds should help establish technologies that will help drive down compliance costs in the long term.  Consistent with the need to encourage development of renewable energy, the Funds should consult with the Pennsylvania Sustainable Energy Board to establish priorities for the use of these funds.  That Board should review project selections on an annual basis to ensure that they are consistent with the established priorities.  The Funds should minimize the amount used to support personnel and administrative costs and report to the Board on an annual basis regarding how they are achieving this objective.
Return on Equity 

The ALJs properly relied on the Discounted Cash Flow (“DCF”) analytical method to determine return on equity and recommended the low-end return resulting from the DCF analysis to reflect the Companies’ ongoing service quality problems.  I reluctantly adopt a 10.1% ROE with the expectation that the Companies will use the additional capital generated by that higher return to improve customer service and education, and to create usage information sharing systems to better prepare consumers for our increasingly challenging energy environment.  

Disputed Rate Design Issues - Rates for RS and RT

The majority agrees with the ALJs’ recommendation to adopt the Companies’ proposal to increase residential customer charges and lower the per kWh charges to increase revenues through fixed charges.  The ALJs agreed with the Companies on the basis that any fixed customer charge should cover costs associated with meters, meter reading, and billing and collection.   While this sounds reasonable, an examination of the evidence clearly shows that the Companies included much more than just these costs when deriving their higher customer charge.  Based on the evidence submitted by Edward Stein (Statement No. 5, Unbundled Cost of Service Study, Exhibit EBS-2, Section 1), the Companies included substantial distribution plant (predominantly transformer costs) and cash working capital, administrative and general costs, outside services, and miscellaneous items, which the Companies failed to fully describe in their testimony as customer-related.  Based on these facts, I agree with the OCA that the Companies have failed to carry their burden of proof to justify an increase in fixed customer charges.  

With regard to removal of Time of Day (“TOD”) and seasonal rates for the RT rate schedule, I again concur with the position of OCA.  The Companies’ own testimony acknowledges that distribution demand related costs are allocated via voltage peak responsibility, and that method entails finding the coincidental peak demand.  Since coincidental peak demand is largely seasonal in nature and TOD-related, I disagree that distribution costs have no relation to TOD or seasonal influences.  I acknowledge the Companies’ testimony that, as one moves down the delivery system from bulk transmission to delivery of energy to a customer location, load becomes less diverse.  But the Companies failed to provide evidence that this less diverse loading justifies removing all coincidental peak influences.  In fact, I am unable to find any evidence by the Companies that quantifies diversity of load effects on the distribution system.  I therefore agree with the OCA that the Companies have failed to carry their burden of proof to eliminate entirely TOD and seasonal pricing from distribution rates.
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