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This matter involves a joint application of Equitable Resources, Inc. (“Equitable”) and The Peoples Natural Gas Company, d/b/a Dominion Peoples, (“Peoples”) for approval of, among other things, the transfer of all stock and rights of Peoples to Equitable.  On February 9, 2007, Administrative Law Judge (“ALJ”) John C. Corbett issued an initial decision recommending approval of a settlement filed by Equitable, Peoples, and several of the parties that intervened in this proceeding.  Several other parties that do not agree with the settlement have filed exceptions, and the Office of Special Assistants (“OSA”) now recommends that the Commission issue an order that adopts, in major part, the decision of ALJ Corbett with the addition of certain reporting requirements.


I agree with the recommendation of OSA and issue this statement to explain my views regarding the impact of this decision on competition in the natural gas industry.


The “Peoples/Equitable Merger Intervenors” (“PEMI”) contend that the joint application, as modified by the settlement, should be rejected because it will eliminate “gas-on-gas” competition and adversely affect the public interest.  “Gas-on-gas” competition refers to the choice that a limited number of customers have if they happen to be located in an area where the service territories of natural gas utilities overlap in Western Pennsylvania.  This competition relates to the “distribution” function of natural gas utilities through their mains and other facilities.  Of course, with regard to the “commodity” or “supply” aspect of natural gas service, all customers in Pennsylvania have the right to choose a supplier other than their distribution utility pursuant to the Natural Gas Choice and Competition Act, 66 Pa. C.S.§ 2201 et seq.


Gas-on-gas distribution competition was endorsed by the Commission in the 1980s, and was upheld by the Courts.  See, The Peoples Natural Gas Co. v. Pa. PUC, 554 A2d 585 (Pa. Commw. 1989).  Under these decisions, where the service territories of utilities overlapped, customers could choose which utility would serve them.  


In my view, it is important to recognize the limitations on the Commission’s policy to allow gas-on-gas distribution competition.  This form of competition has its roots in an historical anomaly – the manner in which the territories of natural gas companies took shape in Western Pennsylvania in the early days of the gas industry.  The Commission described this situation in its Report to the General Assembly on Competition in Pennsylvania’s Retail Natural Gas Supply Market, Docket No. I-00040103 (October 2005), p.9 as follows:

Overlapping service territories in Western Pennsylvania resulted from the manner in which gas companies could claim service territories under the Natural Gas Company Act of 1885 (Act of May 29, 1885, P.L.29, No.32).  To acquire a certain territory, the gas company would file a charter indicating “[t]he place or places where natural gas is intended to be mined for and produced or received, the place or places where it is to be supplied to consumers, [and] the general route of its pipe line or lines and branches….”  Section 2 of the Natural Gas Companies Act of 1885, 15 P.S. §3542.  Subsequently, in Western Pennsylvania where natural gas supplies were plentiful and terrain was challenging to traverse, competing companies constructed gathering lines, transmission lines and distribution lines sometimes side by side, and therefore claimed overlapping territories under the Act. [citations omitted]

          The allowance of gas-on-gas distribution competition by the Commission has been limited to instances where the service territories of utilities overlapped due to the peculiar history of the gas industry in Western Pennsylvania.  The Commission has not sought to encourage distribution competition in other situations that did not involve grandfathered service territories that happen to overlap.  The Commission generally has not encouraged gas utilities to enter each other’s service territories to compete for customers and to build duplicative sets of mains and other distribution facilities.  In this regard, the Commission’s general policy is consistent with the notion that the distribution of natural gas is a natural monopoly that is best provided by one regulated utility in a given area.

 In contrast to the unusual, limited form of gas distribution competition described above, public policy in Pennsylvania supports the growth of competition in the service of supplying the natural gas commodity.  The General Assembly has determined that all customers should have the right to pick a natural gas supplier other than their incumbent utility, and where the customer does choose an alternative supplier, the utility has the duty to distribute the gas to the customer in a non-discriminatory manner.  The Natural Gas Choice and Competition Act, 66 Pa. C.S. §2201-2212.  

          As stated above, PEMI’s opposition to the joint application and settlement is grounded, in large part, in the argument that gas-on-gas distribution competition will be eliminated.  The parties that support the settlement contend, among other things, that the settlement will promote the development of gas supply competition.  Hess Corporation and Constellation New Energy-Gas Division, L.L.C. (collectively “Hess/Constellation”), two competitive gas suppliers, support the settlement because it requires Equitable to begin phasing out its “agency service” under which many customers bought gas supply from an affiliate of Equitable.  (Hess/Equitable Reply Exceptions, pp.2-8)  In addition, these competitors applaud Equitable’s commitment to collaborate with marketers and then file a tariff that will promote the development of a competitive supply market.  (Id., pp.8-9) 

          While the National Energy Marketers Association opposes the settlement because it does not believe that the settlement goes far enough, the support of Hess/Constellation – both of which have an actual financial stake in the development of competition – convinces me that the benefits of the settlement to the development of supply competition are real and substantial.

          In summary, I believe that approval of the settlement will promote the development of a competitive supply market in the service territories of Equitable and Peoples.  This is a more important consideration in deciding this case than the fact that approving the settlement will diminish the opportunities for gas-on-gas distribution competition.  As stated above, gas-on-gas distribution competition benefits a limited number of customers and has its roots in an historical anomaly, whereas gas supply competition has the potential to benefit all customers and is established by statute as the policy of the Commonwealth.  

          For these reasons, as well as those stated in the Opinion and Order adopted by the Commission, I conclude that approval of the joint application as modified by the settlement is in the public interest.  

DATE:  April 13, 2007
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