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STATEMENT OF VICE CHAIRMAN CAWLEY
I.

On March 31, 2006, Equitable Resources, Inc. (Equitable) and The Peoples Natural Gas Company (Peoples) filed a joint application seeking Commission approval for the sale of all the common stock of Peoples and Hope Gas, Inc. dba Dominion Hope, by their parent company Consolidated Natural Gas Company, to Equitable.  On December 1, 2006, Equitable, Peoples, the Office of Trial Staff , the Office of Consumer Advocate, State Representative Wheatley, Jr., Mon Valley Unemployed Committee, Independent Oil and Gas Association of Pennsylvania and Amerada Hess/Constellation NewEnergy-Gas Division (Hess/Constellation) executed and filed a non-unanimous Joint Petition for Settlement (Settlement).
Having failed to convince my colleagues to attach conditions to the Settlement, I reluctantly support our staff’s recommendation to approve this transfer of ownership.  Even though this is a stock acquisition and not a merger, the public interest standard of City of York v. Pa. Pub. Util. Comm’n, 449 Pa. 136, 295 A.2d 825 (1972), applies, and therefore we must find affirmatively that public benefit will result from the change of ownership and that the change of control will affirmatively promote the service, accommodation, convenience, or safety of the public in some substantial way.  The vital issue always is the same:  How much public benefit is “substantial”?  Although I believe the standard has been met here (although barely), nothing prevents us from improving upon settlement provisions—especially where there exist serious objections from responsible parties—to ensure that the standard has been met.
Under Section 1103(a) of the Public Utility Code, 66 Pa.C.S. § 1103(a), I would have added conditions, some of which are described below, to ensure that substantial benefits accrued to all customers.  I would also have insisted that the Settlement contain more specific commitments by Equitable, instead of being so long on promises.
II.

To begin with, I cannot recall a case where the Commission has approved a non-unanimous settlement where so many significant parties were non-signatories.  This may be the first instance where the objections of substantial parties like the Office of Small Business Advocate, a labor union, major industrial customers, and competitive suppliers were ignored.  To ignore one or a few unreasonable holdouts is one thing; to ignore such responsible parties is quite another.
III.

The record in this case indicates that Equitable will be paying an estimated $388 million premium for the purchase of Peoples, and expending some $61 million in transaction related costs for the acquisition.  In addition, Equitable will not be transferring a previously estimated $128 million in over-funded pension assets previously owned by Peoples.  These are assets that would help defer future pension obligations of Peoples.  This has a tangible impact on future costs for customers who may incur rate increases made necessary, in part, to cover future pension obligations.  Given the very substantial costs of this transaction, this Commission should have done more to ensure that the acquisition provided tangible benefits to all consumers.   More specifically, we should have ensured that all future consumers benefit from this transaction in terms of both lower distribution rates and lower supply costs by lowering future Purchase Gas Costs and enhancing opportunities for competitive Natural Gas Suppliers to bring competition to bear on supply costs. 
Consistent with these objectives, the Settlement should have been amended to extend a rate freeze for delivery charges for all consumers during the proposed rate freeze period, not just for maximum rate customers who will benefit from the proposed rate case stay-out provision of the Settlement.  In this manner, all consumers would benefit equally from the proposed acquisition.  That is, we should have ensured that the acquisition will not be underwritten by only certain, currently discounted rate customers.  This approach would have been more consistent with Middletown Twp. v. Pa. Pub. Util. Comm’n, 482 A.2d 674 (Pa. Cmwlth. 1984), where the Commonwealth Court explained that the benefits and detriments of an acquisition must be measured by how they affect all parties when considering whether the acquisition is in the “public interest,” since the public is not just one particular group or geographic subdivision.  Therefore, although probably not strictly required in every instance, it is better that all customers benefit from the proposed rate freeze, rather than just a subset of those customers, if those presently not included in the rate freeze would otherwise receive few or no benefits.
IV.

The Settlement should have been strengthened to enhance competition.  I am concerned that the agreements to file tariff provisions to promote the development of a competitive market lack reasonable time frames and specificity.  
Of equal concern are the Agency Agreement modifications because they may not provide the benefits anticipated by Hess/Constellation.  With respect, simply because two competitive suppliers are happy with the Settlement provisions does not mean that the concerns of their industry colleagues are baseless.  Specifically, the agreements, which the competitive industry generally regards as anti-competitive, may not decline over time, especially because it is unclear how many customers will meet the exceptions in Paragraph 2 of the Settlement.  Further, the number of Agency Agreements could actually increase if Equitable pursues its rights under the Settlement to expand these agreements to the Peoples service territory.  Lastly, the modifications to the Agency Agreements present serious transparency issues, including who will solicit offers, who will be solicited to provide alternative offers, and how confidentiality can be assured.  
To address concerns regarding the Agency Agreements, I would further modify the Settlement to provide for Agency Agreements with contract durations of 12 months or less.  I believe that we should also announce that we shall begin a proceeding within 18 months of closing to assess the impact of the revised Agency Program provisions.  

In order to provide better assurances that the Settlement will bring affirmative benefits to consumers in terms of competitive supply offers, I would additionally have required Equitable, within 12 months of the acquisition closing, to implement changes to its tariffs (or to establish specific future plans) to remove the barriers to competition in Equitable’s choice program that have been identified in this case.  These tariff changes or firm commitments are necessary regardless of whether or not the two systems are merged.  Without these concrete actions, competitive market enhancements cannot be realistically anticipated within any reasonable time frame. 
V.
Lastly, the Universal Service provisions of the Settlement need clarification.  The minutes of the Universal Service Collaborative Group should be filed with our Bureau of Consumer Services and contain the Company's response to any proposed actions recommended by participating parties along with the Company’s time line for implementation of the actions it has agreed to implement. 
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