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JOINT MOTION OF CHAIRMAN WENDELL F. HOLLAND
AND

VICE CHAIRMAN JAMES H. CAWLEY

The ALJ has recommended that the non-unanimous Settlement be adopted except for Paragraphs 17 and 52,( which provide that Pennsylvania American Water Company (PAWC) will install, without customer contributions or advances, facilities necessary to provide water service in portions of Mt. Pleasant and Hanover Townships in Washington County, and Collier Township, Allegheny County.  There was agreement among all parties that these areas do not have public water supplies, and that the residents of those townships have experienced substantial degradation of their on-lot well water sources.

The ALJ concluded that the named paragraphs were violative of Section 1303 of the Public Utility Code, 66 Pa.C.S. § 1303, which requires public utilities to adhere to the provisions of their tariffs.  The ALJ interpreted PAWC’s Tariff Rule 27 as mandating customer contributions for main extensions.  The ALJ found further that Tariff Rule 27 required both a minimum and maximum contribution to be made to main extension projects.  

In its Exceptions, PAWC argues convincingly that its Tariff Rule 27 is applicable only when a customer applies for service to be provided by facilities that the company has not already committed to install.  PAWC buttresses its argument by citing Tariff Rule 27:

The Company will extend existing distribution mains for a Bona Fide Service Applicant making application for water service . . . under, and pursuant to, these Rules and Regulations . . . .

PAWC Exceptions at 5 (emphasis added).

PAWC further argues that, if the OSBA’s view, which was adopted by the ALJ, were to prevail, PAWC would be required, every time it contemplated installing a new main for any reason (e.g., to connect a new supply source or interconnect separate systems), to determine whether any new customers would receive service from that main and to seek a contribution under Rule 27 before the installation could begin.  PAWC correctly concludes that Rule 27 is properly restricted to those instances where an applicant seeks the installation of facilities that PAWC has not already committed to install.  There is nothing in its tariff that operates as a prior constraint on its inherent power to install facilities, including the expansion of its distribution system in the manner that it sees fit to provide service to residents in its franchise area.  PAWC Exc. at 5-6.

PAWC proposes to revise its Tariff Rule 27 to provide that main extensions and Special Utility Service facilities (as defined in Rule 27) can be installed without a customer contribution where a substantial public need exists, the public health and safety may be compromised by the absence of a public water supply, and the Commission grants its prior approval.  The requirement of prior Commission approval makes the Commission the final arbiter of when the revised tariff language would apply and gives it the final word on whether similarly situated bona fide service applicants are receiving similar treatment under the rule.  This proposal beneficially defines the Commission’s discretion to permit a utility to waive its tariff provisions in response to a pressing public need.  

Citing Parks, et al. v. PAWC, Opinion and Order entered August 8, 2003, at Docket Nos. C-00015377, et al.; Morra v. PAWC, Opinion and Order entered February 2, 2004, at Docket No. C‑00014733; and Township of Collier v. PAWC, Opinion and Order entered April 29, 2004, at Docket No. C‑20016207, 2004 Pa. PUC LEXIS 26, the ALJ also concluded that, 1) if the customers applied for service, Rule 27 would apply; 2) the construction costs would exceed the Company’s contribution; 3) the Commission cannot force the Company to pay the construction costs by itself; 4) that the Commission’s main extension regulations are valid; and 5) public need for the facilities is insufficient to justify waiving the regulations or the tariff.  
These three cases are factually distinguishable because there has not been an application for an extension of service, as occurred in each of the cited cases.  PAWC’s Tariff Rule 27 applies only in an application for a main extension.  If the Company’s proposed revision to Tariff Rule 27 is made, this factual distinction from Parks, Morra, and Collier Township would be made clear, as would the Commission’s authority as final arbiter.
Therefore, we shall move that the Exceptions of PAWC and the OCA be granted consistent with this motion, and that the ALJ’s Initial Decision be modified to adopt the provisions of the Settlement contained in Paragraphs 17 and 52.
Next, In a Supplemental Agreement to the Settlement, the parties agreed that PAWC will take the following actions regarding employee costs: 

· For a period of three years from the entry of our Opinion and Order in this matter, PAWC will notify the PUC and if applicable, the Utility Workers Union of America of a planned reduction of 5% in PAWC’s work force.

· PAWC’s Corporate Parent, American Water Works (AWW), will continue to continue to fund the pension plans of the union and non-union employees of PAWC in Compliance with the Employee Retirement Income Security Act (ERISA) and the Pension Protection Act of 2006.  PAWC agrees not to seek recovery from its customers any increased pension costs that would be incurred due to violation of ERISA’s requirements during the previous ownership.

· PAWC will keep staffing levels at 90% of the number of collectively bargained employees at January 1, 2007, for one year following the occurrence of the IPO.

· PAWC will honor all terms and conditions of the existing collective bargaining agreement with the Utility Workers Union of America.

In Paragraph 18 of the Joint Application of PAWC and Thames Water Aqua Holdings,( the companies averred that “The transaction contemplated by the Agreement [and Plan of Merger] will not have a detrimental impact on the employees of PAWC.  … The transaction would not cause employee benefits to be diminished.”  The Supplemental Agreement protects active PAWC employees, but it does not address our concerns regarding retired PAWC employees.  Accordingly, we shall move that, as a condition of approval of its proposed Initial Public Offering (IPO), PAWC or its parent company commit that it or they will not diminish, reduce, terminate, or otherwise adversely affect the pension, health care, welfare, or life insurance benefits of PAWC’s retired employees or their dependents, including employees who were designated as management employees, as of the date of their retirement.


Therefore, we move that:
1.
The Initial Decision of Administrative Law Bureau Louis G. 
Cocheres, be modified consistent with this Motion.

2.
The Office of Special Assistants prepare a Tentative Order consistent with this Motion which shall become final by operation of law if no party files comments within twenty (20) days of the entry date of the Tentative Order.
July 25, 2007


____________________________________






Wendell F. Holland, Chairman




_____________________________________





James H. Cawley, Vice Chairman
(  Paragraph 17 is PAWC’s commitment to expand its distribution system.  Paragraph 52 explains why that commitment is in the public interest and constitutes a substantial public benefit.  PAWC Exceptions at 2 n.2.  


( Joint Application of Pennsylvania-American Water Company and Thames Water Aqua Holdings Gmbh For All Approvals Required Under The Public Utility Code In Connection With A Change In Control Of Pennsylvania-American Water Company; Docket Numbers A-212285F0096, A-230073F0004; Order Entered, September 4, 2002.
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