UNITED STATES OF AMERICA
BEFORE THE UNITED STATES DEPARTMENT OF ENERGY

	RE: NATIONAL INTEREST
ELECTRIC TRANSMISSION

CORRIDOR DESIGNATIONS
	Docket No. 2007–OE–01, Draft Mid–Atlantic Area National Corridor


Comments of the  Pennsylvania Public Utility Commission

Regarding DOE Designation of Atlantic Region Corridor


On May 7, 2007 the United States Department of Energy, Office of Electricity Delivery and Energy Reliability (“Department”) published its Draft National Interest Electric Transmission Corridor Designations, 72 FR 25838 (May 7, 2007) (“Notice”), as later amended by an Notice of Errata, 72 FR 31571 (June 7, 2007) (“Errata”). In its Notice, the Department designated all or major portions of West Virginia, Pennsylvania, Maryland, Delaware, the District of Columbia, New Jersey, New York and Virginia, as well as minor portions of Ohio as National Interest Electric Transmission Corridors (“NIETC”s) under Section 1221 of the Energy Policy Act of 2005 (“Section 1221”). It requested comments from interested parties and states on or before July 6, 2007.


The Pennsylvania Public Utility Commission (“PaPUC”) herewith submits its comments in response to the Notice. In its comments, the PaPUC states that the draft designation has misinterpreted and failed to follow the legal requirements set forth by Congress for NIETC designation, has failed to make the detailed factual findings required by Congress, and that the draft Mid-Atlantic Area national corridor should not be adopted by the Department.
SUMMARY OF COMMENTS

· Section 1221 of the Energy Policy Act of 2005 (“Section 1221”) is the underlying statutory foundation for both the process and the substance of your Department’s study of the national electric transmission grid and the designation of portions of the United States (including most of Pennsylvania) as a “National Interest Electric Transmission Corridor”. As the Pennsylvania Public Utility Commission (“PaPUC”) indicated in our March 6, 2006 and October 10, 2006 comments to your Department, the intent of Congress, as expressed in the statutory language, is to minimize federal interference with traditional state transmission siting authority to the maximum extent consistent with clearly identified national defense and homeland security concerns.
· The Department’s proposed Mid-Atlantic Area National Corridor NIETC designation fails to carry out the intent of Congress, as it is both overly broad and inconsistent with Congressional intent. Only those transmission projects that are directly related to well-defined national interests in accordance with the Act’s provisions are eligible to utilize the federal review and eminent domain provisions. By failing to define the corridors as actual “congestion corridors” through which a transmission project must pass, your Department has converted the statutory corridor concept to a more intrusive “zone” in which any transmission developer can claim a Section 1221 procedural right to short circuit long established state siting review and state eminent domain protections. The Department’s overly expansive reading of its authority has attracted unfavorable legislative attention at the State and federal levels and risks repeal of Section 1221.
· It is not enough for the Department to identify the existence of chronic transmission congestion – congestion exists on all transmission grids, which are necessarily constructed as products of engineering compromises that weigh considerations of cost, impact and grid reliability. In order for proposed transmission project developers to claim the newly enacted preemptive federal review established by Section 1221, the projects must run through NIETC corridors properly defined to connect specified sources and sinks demonstrated to protect the “national interest” as defined in Section 1221.
· The Department’s methodology in its Draft Corridor Designation – (i.e., identifying sources and sinks and drawing a polygon around them) results in a corridor designation which is paradoxically both overbroad and overly narrow. The designation is overly broad because the “box” includes many geographical locations that for a variety of economic, environmental or technical engineering reasons would be excluded from any major transmission infrastructure project study. It is overly narrow because the simplistic “box” methodology ignores the actual topology of the existing transmission grid and excludes regions outside the “box” that might be equally suitable or superior for siting National Interest transmission infrastructure.
· Because transmission flows are dynamic, not static as assumed in the draft designation, the Department has failed to adequately take into account dynamic flows in its modeling of congestion.
· Because construction of one project may burden other transmission facilities or, paradoxically, create new congestion where it did not previously exist, no project should be considered to be within a NIETC or qualify for Section 1221 treatment if it has not complied with regionally established transmission grid planning processes, either those which presently exist, or which are in the process of being created in response to the Federal Energy Regulatory Commission’s Order 890
.
· An overly expansive, arbitrary or capricious exercise of the Section 1221 NIETC designation authority could result in amendment or withdrawal by Congress.
I.
Section 1221 Must Be Applied In A Manner That Is Minimally Intrusive on State Siting Authority and Jurisdiction
DOE and FERC have been set a difficult task by Congress. Section 1221 of the Energy Policy Act of 2005 has directed you to study the national transmission grid and issue a report that “may” designate geographic regions that are “experiencing electric energy transmission capacity constraints or congestion that adversely affects consumers as a national interest electric transmission corridor.”  

Congress has declared the factors which it considers relevant to this task:
[Where] “the economic vitality and development of the corridor, or the end markets served by the corridor, may be constrained by lack of adequate or reasonably priced electricity;”

[Where] “economic growth in the corridor, or the end markets served by the corridor, may be jeopardized by reliance on limited sources of energy; and”

[Where] “a diversification of supply is warranted;”

[Where] “the energy independence of the United States would be served by the designation;”

[Where] “the designation would be in the interest of national energy policy; and”

[Where] “the designation would enhance national defense and homeland security.”


States such as Pennsylvania, and its neighbors in PJM, as well as New York State, have long exercised plenary jurisdiction over the siting and permitting of transmission facilities within their borders. Section 1221, which gives the Federal government a limited role in interstate facility siting in limited circumstances, represents a cautious move by Congress to address only those transmission issues in which the “national defense and homeland security” are implicated.


Although the newly enacted Federal Power Act Section (“FPA”) § 216 (a) (2)
 declares that the Secretary “may designate any geographic area experiencing electric energy transmission capacity constraints or congestion that adversely affects consumers”, the declaration power is sharply limited by the standards cited above in FPA § 216 (a) (4), with the overriding requirement that the designation be directly related to the enhancement of national defense and homeland security.

The Department has erroneously and over expansively misread Section 1221 to give itself nearly unbounded authority to designate a NIETC wherever it sees either transmission congestion or an impediment to any generation unit selling its output into any other region, and has done so without making specific required findings that limit the Secretary’s authority:
[T]he Department believes that FPA section 216 (a) gives the Secretary the discretion to designate a National Corridor upon a showing of the existence of a constraint, including the total absence of a transmission line, that is hindering the development or delivery of one or more generation sources that is in the public interest, regardless of whether there is congestion and without the need for any additional demonstration of adverse effects on consumers…

Given the statutory limitations on the exercise of FERC’s permitting authority, there is no need to interpret narrowly the Secretary’s National Corridor designation authority…

These draft National Corridors are based on the existence of well-known, persistent congestion that adversely affects large numbers of consumers…the department does not believe it is necessary to develop a specific and finite set of criteria to guide the exercise of the Secretary’s discretion. Instead, the most reasonable interpretation of FPA section 216 is that the Secretary may make National Corridor designations based on the totality of the information developed; taking into account relevant considerations, including the considerations identified in FPA section 216 (a) (4), as appropriate.

Notice at 258444 - 258555.

Your Department asserts that it has the authority to designate a NIETC in any region where it finds that chronic congestion exists, whether or not that congestion adversely impacts consumers. In addition, your Department suggests that it also has the power to designate NIETCs where non-chronic congestion exists under some undefined circumstances. 


In effect, your Department claims unlimited power to designate NIETCs almost anywhere in the United States, since every transmission pathway may become congested at some point in time. No transmission grid is free of congestion, nor is it the usual practice of transmission engineers to design a transmission grid that is completely free of congestion. The Department’s expansive interpretation of its own powers is neither reasonable, nor reasonably required to effectuate Congress’ purpose, nor is it supported by the plain language of the Act. It is evident that Congress in drafting Section 1221 intended it to apply to a narrow set of transmission problems and did not intend to indiscriminately “federalize” the entire U.S. transmission grid. Congress’s clearly expressed intent should carefully guide NIETC designation in a way that results in the least intrusion on traditional state siting authority.
II.
The Department’s Designation is Overly Broad and Inconsistent with Congressional Intent

The methodology employed by the Department in its designation of NIETC corridors has resulted in the designation of more than three-quarters of Pennsylvania as being located within the northeastern designation region, defined on the basis of the political boundary limits of counties. As your department doubtless recognizes, interstate electricity flows do not recognize political boundaries, and do not necessarily travel in straight lines. In our October 10, 2006 comments, the PaPUC stated that “political subdivisions have no impact on the physical flow of electricity, or on the physical limitations of the conductors, transformers, substations and other infrastructure of the interstate grid.”


Congress’s intent is best carried out by making conservatively determined designations targeted at actual “national interest” congestion and consistent with the physical laws governing electric transmission. Designations should take into account electrical congestion boundaries between sources and sinks that your department has determined, based upon solid evidence, rise to a level of importance affecting a clearly defined national interest, consistent with Congressional intent. Only those transmission projects that clearly link well defined sources and sinks and cross a previously identified transmission congestion interface determined to involve the declared national interest should be deemed to be within a Section 1221 NIETC corridor.

It is not sufficient simply to establish that transmission congestion exists in the region; there is congestion inherent in every transmission grid. Congress did not intend to make a broad brush change in the balance of federal / state authority over the interstate transmission grid. Section 1221 was directed only at giving the federal government a limited role in the siting of specific kinds of transmission facilities and only those facilities that have a demonstrable relationship to the national interest and homeland security.

Your Department has not clearly identified specific flows, related national interests or congestion interface boundaries in drawing its NIETC boundaries. Under the Notice’s designation process any transmission project developer within the NIETC zone may ask for a federal override of state authority whether or not the project actually reduces any significant congestion and whether or not the relief of congestion affects any “national interest”.



Your Department declines to require that its definition of the corridor include such requirements, asserting that there is no problem since FERC, the agency to which NIETC applications would be made, has an asserted ability to reject improper Section 1221 NIETC federal siting applications by transmission developers. 

In Pennsylvania’s case, based upon the Department’s Notice, it may reasonably be expected that virtually every Pennsylvania transmission siting case would potentially qualify for Federal intervention. This could have a seriously adverse effect on FERC’s caseload in processing such a plethora of NIETC-based applications. Pennsylvania currently processes about two dozen minor transmission siting applications a year under expedited procedural regulations.

Most Pennsylvania transmission siting cases are relatively small in scope and are filed under the PaPUC’s expedited procedures contained in its regulations at 52 Pa. Code § 57.72 (d), with larger cases being subject to the more detailed provisions of 52 Pa. Code § 57.72 (a) – (c). Although there are no specific time limits on the processing of transmission siting applications or letters of notification, the PaPUC endeavors to process all such cases expeditiously, in accordance with the obligations of due process and administrative procedure. 

The most recent major transmission siting application case before the PaPUC involved a 138 kV transmission line that spanned three townships in a single county and took 11 months to process. Duquesne Light Company, A-110150F0031, et al. (Order issued February 5, 2007).

Although the PaPUC has not analyzed a large number of historic cases in the light of the Department’s proposed designation, it is believed that almost all of its minor and major transmission siting cases would fall partially or wholly within the proposed NIETC, although most of them would be relatively minor in scope and unlikely to play any substantial role in the relief of interstate transmission congestion or constraints. 

Over designation risks excessive, unnecessary and undue federal involvement with state transmission siting proceedings that have no impact on the national interest, a result that Congress surely did not intend. It burdens States such as Pennsylvania by making it possible that virtually every Pennsylvania developer might appeal an adverse state siting decision to a federal agency. It is unlikely that was the intent of Congress.

There is a relatively simple solution: rather than defining the NIETC as a zone within which any transmission project may seek to avoid meaningful state review, define NIETCs as true corridors with an entry point at the source, an exit point at the load and a congestion interface across which the transmission project crosses. As the Department notes, Section 1221 language is couched in terms of geography. Source, sink and congestion interfaces must all be specified in terms of geographic coordinates.
III.
The Department Has Not Adequately Identified Congestion Levels, Sources and Sinks and the Draft Designation Lacks Required Findings of Fact Required by Section 1221


Section 1221 requires the Department to designate national interest “corridors”, not national interest “zones”. The statutory language is controlling and the distinction is significant.


A corridor (to be a “corridor”) must have a starting point, a termination point and a defined passageway between the two points. In order for a transmission project to qualify for Section 1221 treatment, it must demonstrate that it relieves congestion by connecting a defined source with a defined sink through a defined passageway been determined by the Department to be in the national interest based upon a factual record.


As the Notice makes plainly clear, the Department has not done that. It makes generalized observations that there is congestion in the PJM region, that there are price differentials across PJM zones during many hours, and that “consumers in the Mid-Atlantic Critical Congestion Area face threats to reliability if existing congestion problems are not addressed”, while admitting that “the exact cost of electric supply disruptions is difficult to quantify”.
 

While generally asserting that reliability is a matter of national interest, the Department makes no specific findings of serious and unaddressed reliability issues that are likely to affect any specified national interest. The Notice’s reference to the August 14, 2003 blackout as a supporting factual basis for the designation is unavailing. Notice at 25896. The August 14th blackout’s primary cause was not transmission congestion, but failure to comply with existing transmission grid safety standards, inadequate utility right of way clearance and ineffective transmission grid control systems, none of which involved state or federal transmission siting authority nor were potentially addressable by a NIETC designation. See, Final Report on the August 14, 2003 Blackout in the United States and Canada, U.S.-Canada Power System Outage Task Force, at 17 – 22.

The ultimate finding of the Department, contained in Section VIII. D. of the Notice, at 25896 – 25897, is three brief conclusory paragraphs which cite to a mass of preceding undigested data. The Department’s decisionmaking process is completely unexplained and opaque.


Some of the undigested data is informative and potentially could be useful in a more methodical and nuanced analytical designation process. For example, Tables VIII-2, VIII-3 and VIII-4 lists specific transmission path interfaces and historic numbers of day-ahead and real-time constraints for each pathway. But the data is all over the place. For example, in Map ID 1, the Bedlington – Black Oak interface (the most frequently listed constrained PJM transmission path) shows a big difference between historic day ahead and real-time constraints and congestion hours that both rise and fall between 2004 and 2006. Out of 8,760 possible hours in a year, Bedlington-Black Oak was constrained for 1,907 hours, less than 22% of the time. What does this fact mean? How does congestion in that specific interface create problems in other areas arising to a level of national interest? What areas are adversely affected by that congestion? There are simply no findings of fact which shed any light on any issue more granular than the assertion that transmission congestion exists on some paths in some parts of the United States, a . Nothing in the notice provides any answers, nor a framework of analysis that demonstrates a reasoned set of findings of fact required by Section 1221.

That there may not have been such an analysis performed is suggested by the Department’s statement (in response to a PSEG comment) that:

DOE agrees that this broad area [the Mid-Atlantic Critical Congestion Area] is not homogenous and that congestion is not uniformly distributed. Nevertheless, as the entire region is downstream of significant constraints, congestion occurs to one degree or another across the entire area.

Notice, at 25855
IV.
The Department’s Determination of NIETC Boundaries Fails To Comport With the Requirements of Section 1221


Your Department unreasonably and over expansively asserts nearly unbounded authority, claiming that it has authority to designate a NIETC wherever there is “persistent congestion”, whether or not there is any national interest involved and even where such congestion does not adversely affect consumers:

While the Department is not attempting in this notice to define the complete scope of the term ‘‘congestion that adversely affects consumers’’ as used in FPA section 216(a)(2), the Department concludes that the term includes congestion that is persistent. Thus, the Department believes that FPA section 216(a) gives the Secretary the discretion to designate a National Corridor upon a showing of the existence of persistent congestion, without any additional demonstration of adverse effects on consumers. However, as discussed below, whether the Secretary should exercise his discretion to designate a National Corridor in a given instance of congestion is a separate question.
Notice at 25844.

This reading ignores Congress’s general designation standards enacted in FPA § 216 (a) (4) and the limiting language of FPA § 216 (a) (2), which reads:


[T]he Secretary shall issue a report, based on the study, which may designate any geographic area experiencing electric energy transmission capacity constraints or congestion that adversely affects consumers as a national interest electric transmission corridor.
V.
Reliance on Static Flow Analysis Is an Inadequate Basis For NIETC Designation

It is regrettable that the Department has refused the call of several commentors, including the PaPUC, not to rely solely upon a static DC flow analysis, but instead to perform a more informative dynamic modeling utilizing AC flows, as is used in actual transmission grid planning models. The Notice asserts that it is “not possible” to perform an AC flow analysis for the Eastern Interconnection. Notice, at 25853. That may or may not be true, but it is irrelevant. Having zeroed in on a small sub region of the Eastern interconnection, the Department ought to have performed an AC flow analysis to more accurately model the constraints of the actual sub region it was considering for a NIETC designation.

As AC network flows are much more complex and variable than DC flows (and the designated region is overwhelmingly an AC network), the Department has improperly and erroneously relied upon an inaccurate model in making its designation.
VI.
Because Planning is Inherently a Regional Process, the Department Ought To Have Included In Its NIETC Designation the Requirement That Projects Not Conflict With Regional Planning

FERC has recently reaffirmed its view that transmission grid planning should be a regional process in its issuance of Order 890
, which is in the process of being implemented this summer. FERC has directed all jurisdictional entities to create open, transparent and regional grid planning processes so that this may be done.

Such planning processes will include both reliability and economic considerations. Order 890, at P. 542 (72 FR 12333). Such coordinated regional planning processes are intended to further FERC’s policy to combat grid planning stalemate and lack of transmission investment by transmission owners reluctant to add capacity that may disadvantage their owned generation facilities.


FERC’s regional planning policies could be undone by the Department’s overly broad NIETC designation, which permits any transmission developer to qualify for Section 1221 treatment, as long as the project is physically located within the zone, whether or not it conflicts with a regionally developed grid planning process. It is entirely possible for a single project to relieve some congestion, while creating much worse congestion in another, geographically removed region. This issue is particularly important in the case of projects that may be proposed by independent merchant transmission operators, which have an economic incentive to maximize the profitability of their specific facilities, regardless of the effect of such facilities elsewhere in the region.

At minimum, the Department should include a requirement that, in order to be considered to be within a designated NIETC, the developer must demonstrate that the project does not conflict with the existing regional planning process.
VII.
The Department’s Over Broad Designation May Compel Additional Congressional or State Legislative Action Withdrawing Federal Designation Authority

The proposed corridor notice has resulted in Congressional and State legislative action that should be of concern to your Department.

H.R. 829, the “National Interest Electric Transmission Corridor Clarification Act”, introduced February 5, 2007 and referred to the House Subcommittee on Energy and Air Quality, would, inter alia, prohibit designation of NIETCs within one mile of lands protected by federal or state law relating to environmental concerns, scenic, natural, cultural or historic assets.

The Pennsylvania General Assembly has passed separate resolutions in both houses (Senate – S.R. 129; House – H.R. 297) calling for amendment or repeal of provisions of Section 1221 that interfere with or preempt traditional state siting authority.

Both Congress and State Legislatures are currently monitoring how Section 1221 NIETC designation authority is exercised. To the extent that authority is exercised over broadly, in conflict with the limiting provisions of Section 1221 or in an arbitrary or capricious manner, your Department’s existing authority could be curtailed or withdrawn.
CONCLUSION


The PaPUC respectfully requests the Department to withdraw the proposed Mid-Atlantic Area Corridor and issue a new designation in conformance with the above comments.

Respectfully Submitted,

	s/ John A. Levin

John A. Levin

Kimberly A. Hafner

Assistant Counsel

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA  17105-3265

Telephone: 
717-787-5978

Email:
johlevin@state.pa.us

For the Pennsylvania Public Utility Commission
	


Dated: July 6, 2006
� On June 19, 2007, the PaPUC and the Pennsylvania Department of Environmental Protection filed a motion with the Department for an enlargement of the comment period to August 6, 2007, as a result of the addition of six counties in three states to the Mid-Atlantic designation by the Department in the issuance of its June Errata.


� Preventing Undue Discrimination and Preference in Transmission Service, 72 FR 12266 (March 14, 2007).


� EPAct 2005, Section 1221 (a), enacting FPA § 216 (a) (4).


� Section 1221 of the Energy Policy Act of 1221 enacts a new Section 216 to the Federal Power Act. For ease of reference, specific provisions of the enactment will be referred to by their Federal Power Act section number, 


� Notice, at 25895.


� Preventing Undue Discrimination and Preference in Transmission Service; Final Rule, 72 FR 12266 (March 15, 2007). It 
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