 PENNSYLVANIA PUBLIC UTILITY COMMISSION

HARRISBURG, PENNSYLVANIA 17105-3265

Susan K. Pickford, et al.


Public Meeting held March 13, 2008


v.



JAN-2008-OSA-0084
Pennsylvania-American 


Docket Nos.:  C-20078029, et al.
Water Company

MOTION OF CHAIRMAN WENDELL F. HOLLAND
Procedural Background

Before us for consideration is the disposition of Exceptions to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut regarding Pennsylvania-American Water Company’s (PAWC’s) Preliminary Objections to the Complaints filed by Susan K. Pickford and 55 additional customers through 23 Formal Complaints.  The Complainants question whether the water will be safe following PAWC’s proposal to convert its West Shore Regional Water Treatment Plant and its Silver Springs Treatment Plant from chlorinated water to chloraminated water. They further allege issues regarding the corrosion of pipes and fittings, the financial burden of filter systems, and the suitability of the water for household uses, and question the content and timeliness of the customer notice regarding the treatment change.  PAWC filed Preliminary Objections requesting that each of the Complaints be dismissed by the Commission due to lack of subject matter jurisdiction. The ALJ granted PAWC’s Preliminary Objections and dismissed the Complaints.  Susan K. Pickford, et al., Sharon Landis and the Office of Consumer Advocate (OCA) filed Exceptions.  Reply Exceptions were filed by PAWC.  

I believe the Complainants’ allegations are jurisdictional and, therefore, that the complainants are entitled to a hearing regarding their claims. Additionally, a Preliminary Objection can be granted only where the relief is clearly warranted and free from doubt.”
 [Emphasis added.]  In my judgment, PAWC has failed to meet this high burden necessary to prevail on its preliminary objections.  Hence, as forth below, we shall adopt, in part, the Exceptions of the OCA and the Complainants, and allow hearing to proceed in this matter.  
Jurisdiction
The Complainants allege adverse health issues, corrosion of pipes and fittings, the financial burden of filter systems, fair and reasonable notice and the suitability of the water for household uses.
  The ALJ limited her review at this juncture to a finding of a lack of subject matter jurisdiction.  I disagree.  Regarding jurisdiction, I agree with the OCA that the PUC and the DEP share overlapping jurisdiction to some degree and that in such cases, it is efficient and beneficial for such agencies to harmonize their efforts.
   As an example of such harmonization, while recognizing its own standard of ‘reasonably adequate and safe service,’ the OCA cites the Commission’s regulations at 52 Pa. Code Section 65.17.  The Code provides, for example, that:
The design of the water plant of the utility shall conform to standard acceptable engineering practices.  It shall be designed so as to provide reasonably adequate and safe service to its customers and shall conform to the requirements of the Department of Environmental Resources [precursor to the Department of Environmental Protection] which concern sanitation and potability of water.
 
I agree that the DEP has clear jurisdiction over the enforcement of the Safe Drinking Water Act (SDWA).  I also agree with the OCA that:

While the PUC does not have direct power to enforce the SDWA, the SDWA cannot be read to supersede the Public Utility Code.  ‘There can be no reasonable doubt that the legislative intention was to make the Public Service Act [precursor to the Public Utility Code] the supreme law of the State in the regulation and supervision of public service corporations.’  Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 580, 298 A. 2d. 252, 256 (1972).

Moreover, a utility’s compliance with the SDWA is a portion, albeit critical, of all of the broad categories of service over which the Commission has jurisdiction.  I firmly believe that the Commission’s broader legislative grant of authority is to ensure that all aspects of a utility’s service meet Section 1501 of the Public Utility Code, the enforcement with which only the Commission is entrusted.
  Examples of service beyond the SDWA include whether reasonable and adequate notice has been given to customers (distinct from DEP’s permitting requirements); whether the company’s choice of treatment alternatives and its cost and implementation was prudent and appropriate (again, distinct from DEP’s requirements); and whether water provided at the tap is suitable for all household uses (water can be found compliant with the SDWA but can nonetheless stain laundry, be foul-smelling, sediment-laden and/or damaging to plumbing fixtures).  As noted by the OCA, while:
… it is clear that DEP’s statutory focus in administering the SDWA is the protection of the public health, not the provision of safe, adequate and reasonable utility service and as such, we would be remiss in failing to address ratepayers’ claims relating to the quality of water provided to them by their water utility. [Emphasis added]  But, such aims need not be mutually exclusive of one another.  In fact, the overlap of jurisdiction between the Commission and DEP with regard to water quality that has resulted from many years of public utility jurisprudence and policy has benefited the water industry and ratepayers alike.

Additionally, the OCA points out that the DEP “has recognized the benefits of overlapping jurisdiction with PUC in filing a[n] amicus curiae brief in the case of Redstone Water Company v. Pa. P.U.C., 2001 Pa. Cmwlth. LEXIS 789, vacated, 2002 Pa. Cmwlth. LEXIS 868.”

Another aspect of the ALJ’s Initial Decision relating to jurisdiction needs attention, namely, the interpretation of Section 318 (b) of the Public Utility Code.  The ALJ notes that that Section 318 (b) “expressly recognizes that DEP has exclusive jurisdiction over issues of quality and purity of water.”
 I would instead adopt the OCA’s position on this issue that Section 318:

. . . recognizes the Commission’s jurisdiction over purity of water supply and gives the PUC discretion to additionally refer, and cooperate with, DEP findings on such issues. . . Section 318(b) also does nothing to divest the PUC of jurisdiction over legal issues regarding water purity, and only addresses questions of fact.

In other words, Section 318(b) expressly recognizes that the “purity of water supply” is but one aspect of our jurisdiction to determine whether the service being provided by a water public utility is adequate, safe and reasonable under Section 1501.  Given DEP’s authority and expertise in this area, the Commission “may” refer questions of fact regarding purity of the water supply to DEP for a finding.  

Nevertheless, let me be clear in stating that this Motion clearly furthers the joint jurisdiction with the Department of Environmental Protection (DEP).  This Motion intends solely to address the validly raised service quality issues by providing a hearing for the consideration of those issues as they relate to the Public Utility Code, primarily at Sections 1501 and 102, as will be explained.
  

Notice

As to notice, I agree with the OCA that the customers are entitled to a full and fair hearing on the issues that are clearly within the PUC’s jurisdiction – i.e. safety, reliability, fair and reasonable notice, affordability, and suitability to meet all household purposes.   As discussed by the OCA, Section 1501 of the Public Utility Code is broad, ensuring all aspects of a utility’s service.
  Furthermore, Section 102 defines “service” as “any and all acts done” as it relates to the Commission’s jurisdiction which “includes the ability to review the timeliness and sufficiency of the notice that the utility provided to its customers, the other ways in which it communicated to its customers concerning the change and the manner in which it responded to their concerns.”
   In fact, Ms. Pickford states that customers were only notified of the change less than one month prior to the anticipated start-up date of the change in treatment.
  
Contrary to when Ms. Pickford et al. state they were first notified of the treatment change, the ALJ described the timeframe as “a lengthy process that included numerous public notifications and opportunity for comment.”
   The Complainants acknowledge that the first notice related to the treatment change was published in the Pennsylvania Bulletin in 2003.  However, the Complainants point out that customers do not monitor such a publication and typically would never be aware of the notification.  Moreover, the word “chloramines” was never used.
  Thus, my understanding of the Complainants allegations are that even if customers had seen the notices, the text was such that it is likely that ratepayers unfamiliar with drinking water treatment language would not have understood the changes being sought.  
Ms. Pickford provided the descriptions verbatim and attached copies of the notices in her Exceptions.  The first notice describes the action as being a “[c]onstruction permit application for a new West Shore regional water treatment plant, raw water pumping station and necessary transmission mains.”
  Another notice was described as:  “This PWS [Public Water Supply] Permit Application is for the addition of an aqua ammonia feed system and two chemical unloading containment stations at the Silver Spring Water Treatment Plant.”
  Two further notices stated that the construction and operations permits had been issued.
  The Complainants state that they would never have linked this language to the use of chloramine treatment, which they allege, raise health issues of concern to those with asthma, sensitivity to skin rashes, may lead to the need to purchase filters, and or for those with in-home aquariums, may lead to added costs and use of alternate water supplies. 
The Complainants note in their Exceptions that the proposed treatment change did not become known to them until public meetings were scheduled, four years after the first Pennsylvania Bulletin notice was published and less than one month prior to the initial start-up date (since voluntarily postponed by PAWC).  The Complainants summarize such notification as follows: “It cannot be claimed with any level of credibility that such notices were fair and reasonable or in any way sufficient to provide customers with a reasonable opportunity to comment.”

 I have two concerns:  first, what is the basis for the ALJ’s description of a “lengthy notification process,” while the customers point to the several-week period of direct notice to them as having been the extent of notice.  Second, the Motion does not intend to address any aspect of DEP’s notification procedures.  Jurisdictional issues relating to plain language notice and communications from PAWC directly to customers, however, are validly raised service issues for the Commission to entertain. 

 Accordingly, such concerns demonstrate that the high standard for granting PAWC’s Preliminary Objections have not been met at this time since dismissal of the allegations without hearing is not clearly warranted and free from doubt.
THEREFORE, I MOVE:

1.  That the Exceptions filed by the Office of Consumer Advocate, Susan K. Pickford, et al. and Sharon Landis be granted to the extent consistent with this Motion;

2.  That the Initial Decision of Administrative Law Judge Marlane R. Chestnut be overturned to the extent consistent with this Motion; 

3.  That the matter be assigned for hearing/s on an expedited basis; 
4.  That the Department of Environmental Protection be invited to participate in the hearing/s and that a copy of this Order be served upon DEP’s Headquarters, Office of Regulatory Counsel and upon the appropriate regional office; and  
5.  That the Office of Special Assistants prepare an Order consistent with this Motion.
   ____________________


____________________________________
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