PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Harrisburg, PA 17105-3265








Public Meeting held April 16, 2009
Commissioners Present:


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman


Robert F. Powelson


Kim Pizzingrilli


Wayne E. Gardner

Re: Joint Petition of Ardent Resources, Inc. and

ZHW Oil and Gas Inc. for Rescission of the

Pennsylvania Public Utility Commission’s Order

entered on April 16, 2007 approving the Application

A-140005
of Ardent Resources, Inc. to offer, render furnish or

supply natural gas transporting gas service by pipeline

in Jordan and Chest Townships, Clearfield County,

Pennsylvania
OPINION AND ORDER

BY THE COMMISSION:
I.Introduction



Before the Pennsylvania Public Utility Commission for consideration and disposition is the Joint Petition for Rescission of our Order of April 16, 2007, filed by Ardent Resources, Inc. (Ardent) and ZHW Oil and Gas, Inc. (ZHW) at this docket on July 10, 2008, pursuant to Section 703(g) of the Public Utility Code ("Code"), 66 Pa. C.S. § 703(g), and 52 Pa. Code § 5.572(a) of the Commission’s regulations.  The Joint Petition is a petition for rescission, not a request for authorization to abandon or to discontinue service, due to the fact that Ardent does not currently serve any non-ZHW-affiliated customers, but ZHW will continue to serve its affiliated customers.

By way of background, and according to the records of the Commission, Ardent is a petroleum exploration and development company operating in the Appalachian Basin in the US and in several basins in eastern Canada, with its main offices located in Pittsburgh, Pennsylvania.  Ardent owns and operates over 175 producing wells in a four state area in the United States (New York, West Virginia, Pennsylvania, and Ohio) and in the Provinces of New Brunswick and Nova Scotia, Canada.  Ardent is incorporated in the State of New York.  Ardent operates a pipeline for the sole purpose of transporting gas by pipeline from the gathering lines of the natural gas wells it operates in Clearfield County to a tie-in point with Columbia Gas transmission line 1711, also located in Clearfield County.

In the Joint Petition, ZHW is described as a Pennsylvania corporation with an office in Pittsburgh, Pennsylvania.  We infer from footnote 3 of the Joint Petition and from Appendix B that ZHW’s primary business is oil and gas production.  Joint Petition at 3, ¶ 6, fn 3.  ZHW is described as “not a public utility,” and a search of Commission records does not show that a certificate of public convenience has ever been issued to ZHW.  Joint Petition at fn. 2.  Under an oral agreement between Ardent and ZHW, ZHW is the pipeline owner while Ardent will continue as the pipeline operator.  Joint Petition 
at 3, ¶ 5. 

Under the “Transportation of Natural and Other Gas by Pipeline: Minimum Federal Safety Standards” (see 40 CFR Part 192 and Federal Register, Volume 71, No. 50), Ardent’s pipeline is considered an intrastate pipeline from the furthermost downstream point, a compressor station, to the Columbia Gas transmission tie-in point.  Ardent does not utilize the gas transported through the proposed pipeline for retail sale to Pennsylvania residential, commercial, or industrial customers, but simply delivers the gas into the Columbia Gas transmission pipeline.


At the time that Ardent filed its original application, Ardent proposed to serve only three customers and did not intend to actively seek new customers, but stated that it would consider providing service to other gas producers if approached.  Given that Ardent held itself open to considering providing service to additional customers, we held that Ardent was a public utility as defined in 66 Pa. C.S. § 102(1)(v).  In our April 16, 2007 Order, we noted that in Independence Township School District Appeal, 412 Pa. 302, 194 A.2d 437 (1963), the Supreme Court of Pennsylvania upheld the public utility status of a pipeline with only three customers.  
II.  History of the Present Proceeding


The present Joint Petition for Rescission of our Order of April 16, 2007, was filed on July 10, 2008, and was served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Office of Trial Staff, and the Pennsylvania Office of Attorney General.  No Answer to the Joint Petition was filed within the time frame contemplated by our regulations at 52 Pa. Code § 5.61, and to date none of those offices have filed any pleading in this matter.


Ardent describes the pending transaction with ZHW as an, “oral agreement  . . . currently in the process of being memorialized in a Pipeline Management Agreement.”  To date, Ardent has not submitted a copy of that written agreement to the Commission.  Joint Petition at 3; ¶ 5.
III.  Legal Standards


The Pennsylvania Public Utility Code
 (Code) defines, in pertinent part, a “public utility” as any person or corporation: “Transporting or conveying natural or artificial gas, crude oil, gasoline, or petroleum products, materials for refrigeration, or oxygen or nitrogen, or other fluid substance, by pipeline or conduit, for the public for compensation.” 66 Pa. C.S. § 102(1)(v).  This is the threshold definition that determines whether jurisdiction exists under the facts as stated by the Joint Petition. In particular, a recurring question in whether an arrangement constitutes public utility service is whether the service is “for the public.”  


In the case of Drexelbrook Assocs. v. Pa. P.U.C., 418 Pa. 430, 212 A.2d 237 (1965) the Pennsylvania Supreme Court stated that:

“The public or private character of the enterprise [depends]  
. . . upon whether or not it is open to the use and service of all members of the public who may require it.” 

The Commission expounded further on the issue of “to or for” the public in Petition of Hazleton Associates Fluidized Energy, Inc. for Declaratory Order, Docket No. P-860179 (December 18, 1986).  In that case, the Commission held that:

The question of what constitutes service “to or for the public” is not defined by statute, but has been the subject of several appellate decisions that have held that “[t]he public or private character of the enterprise does not depend . . . upon the number of persons by whom it is used, but upon whether it is open to the use and service of all members of the public who may require it . . .” Borough of Ambridge v. P.S.C., 108 Pa. Super. 298, 304, 165 A. 47, 49 (1933); Drexelbrook Assocs. v. Pa. P.U.C., 418 Pa. 430, 435, 212 A.2d 237, 239 (1965). The Court in Ambridge, supra., found that the provision of water service by one manufacturer to another manufacturer did not constitute public utility service. Similarly, the Court in Drexelbrook, supra., held that the provision of gas, electric and water service by a landlord to the residents of a 1223 unit apartment complex, as well as associated facilities including nine (9) stores, did not constitute public utility service. The reasoning of the Court in Drexelbrook was based on the fact that service would be limited to a special class of persons that constituted a “defined, privileged and limited group.” 418 Pa. 436, 212 A.2d 240. Hence, the Court concluded that the proposed service would be private in nature. See also:  [Re PEI Power Corporation, Docket No. P-00981405 (September 3, 1998)];  C.E. Dunmire Gas Co. v. Pa. P.U.C., 50 Pa. Commonwealth Ct. 600, 413 A.2d 473 (1980); Aronimink Transportation Co. v. P.S.C., 111 Pa. Super. 298, 165 A. 47(1933); Overlook Development Co. v. P.S.C., 101 Pa. Super. 217, aff'd per curiam, 306 Pa. 43, 158 A. 869 (1932).



With the development of the alternative energy sector and permutations of service that arose as alternative energy projects developed, the Commission adopted a policy statement that provides guidance to the issue of whether a particular energy project crosses the threshold of becoming a regulated public utility.  That policy statement is set forth in 52 Pa. Code § 69.1401 and provides in pertinent part:

§ 69.1401. Guidelines for determining public utility status—statement of 


        policy.


 (c)  Fact based determination. The Commission will consider the status 


of a utility project or service based on the specific facts of the project or service 

and will take into consideration the following criteria in formulating its decision: 

   

 

  
(1)  The service being provided by the utility project is merely incidental to nonutility business with the customers which creates a nexus between the provider and customer. 
(2)  The facility is designed and constructed only to serve a specific group of individuals or entities, and others cannot feasibly be served without a significant revision to the project. 

(3)  The service is provided to a single customer or to a defined, privileged and limited group when the provider reserves its right to select its customers by contractual arrangement so that no one among the public, outside of the selected group, is privileged to demand service, and resale of the service is prohibited, except to the extent that a building or facility owner/operator that manages the internal distribution system serving the building or facility supplies electric power and related electric power services to occupants of the building or facility.


Provided that the third party provider of service stays within the bounds of the Commission’s Policy Statement, as well as the Drexelbrook decision and the line of cases descending therefrom, such service is not PUC jurisdictional.

IV.  Disposition



In the Joint Petition, Ardent and ZHW aver that they have reached an oral agreement that places ownership of the pipeline with ZHW while Ardent will continue solely as pipeline operator.  The Joint Petition states that ZHW does not intend to offer service to the public.  Rather, ZHW intends to limit its service offering to an extremely narrow, limited group of affiliated natural gas producers, not to the public.  Petition at 3, 7, ¶¶ 5, 7, 15.  Although not a jurisdictional utility, ZHW states in the Joint Petition that it voluntarily agrees to submit to the Commission's regulatory processes and procedures at 52 Pa. Code § 59.33 to ensure safe and reasonable natural gas service.  ZHW further agrees to cooperate fully with the Commission’s Gas Safety Division with respect to matters pertaining to gas safety.  Joint Petition at 8, ¶ 20.


ZHW specifically states in the Joint Petition that it, “intends to limit its service offering to only those producers that are affiliated with ZHW.”  What this means is that the Pipeline will serve only those producers with some type of direct or indirect ownership interest in the pipeline.  Thus, the Pipeline will offer and provide gas transportation to service an extremely narrow, limited group of affiliated producers.” Joint Petition at 3, ¶ 7.  ZHW identifies these specific producers in Appendix B to the Joint Petition and states that ZHW will not be offering service to the public and that ZHW is not open to serving unaffiliated producers. Joint Petition at 9, ¶21. 


Further, ZHW has agreed to voluntarily submit to the Commission’s jurisdiction for the limited purpose of compliance with the Commission’s gas safety regulations.  Joint Petition at 8-9, ¶¶ 19-22, citing Nutmeg Energy, Inc. Gas City Oil and gas Corporation, Exley Oil and Gas Corporation, Docket No. P-00062204 (Order entered February 26, 2007).


After reviewing the Joint Petition, our Policy Statement at 52 Pa. Code §69.1401(c)(1)-(3), and applicable case law we conclude, under the limited facts of this case, that ZHW as Ardent’s successor in ownership will not be a “public utility” within the meaning of the Public Utility Code.  Therefore, we will rescind our prior Order of April 16, 2007.  We are, however, mindful both of the possibility of changing circumstances and of the necessity to continue to exercise safety jurisdiction over these operations.  The fact that ZHW agrees to safety jurisdiction removes a possible impediment to approving the Joint Petition.  We will, however, require compliance with the following conditions:
1. That within thirty (30) days of the date of entry of this Order, the Joint Petitioners will file with the Secretary of the Commission a copy of the Pipeline Management Agreement referred to in the Joint Petition.

2.  That ZHW restrict its provision of pipeline services to the five identified producers listed in Appendix B of the Joint Petition.

 
3. That ZHW provide the Commission's Bureau of Transportation and Safety, Gas Safety Division with copies of any future pipeline construction plans for review to confirm that the pipeline poses no danger to the public and that service is limited to only the five identified producers; and,
4.  That ZHW seek Commission approval if it substitutes or adds a customer due to a change in circumstances.
IV.  Conclusion

For the reasons discussed above, we grant approval of the Joint Petition; THEREFORE,
IT IS ORDERED:

1.
That, pending the satisfaction of the conditions set forth in this Order, the Joint Petition of Ardent Resources, Inc. and ZHW Oil and Gas, Inc. is granted, and the Order of April 16, 2007 at Docket No. A-140005 is hereby rescinded.

2.
That within thirty (30) days of the date of entry of this Order, the Joint Petitioners will file with the Secretary of the Commission a copy of the Pipeline Management Agreement referred to in the Joint Petition.

3.
That ZHW restrict its provision of pipeline services to the five identified producers listed in Appendix B of the Joint Petition.

4.
That ZHW provide the Commission's Bureau of Transportation and Safety, Gas Safety Division with copies of any future pipeline construction plans for review to confirm that the pipeline poses no danger to the public and that service is limited to only the five identified producers; and,

5.
That ZHW seek Commission approval if it substitutes or adds a customer due to a change in circumstances.

6.
That in the event that the Joint Petitioners have not, on or before thirty (30) days from the date of the entry of this order, complied with the requirements hereinbefore set forth, the Joint Petition shall be dismissed without further proceedings.  






BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  April 16, 2009
ORDER ENTERED:  April 17, 2009
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