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I.
HISTORY OF THE PROCEEDING TC "I.
HISTORY OF THE PROCEEDING" \f C \l "1" 


On August 28, 2008, PPL Electric Utilities Corporation (PPL Electric) filed a petition (Petition) with the Pennsylvania Public Utility Commission (Commission) seeking approval of a default service program and procurement plan (DSP) for the period January 1, 2011 through May 31, 2014.  The purpose of the plan is to establish the terms and conditions under which PPL Electric will acquire and supply default service, including competitive procurement of Provider of Last Resort (POLR) supply and related alternative energy credits; rate design; an explanation of Regional Transmission Organization (RTO) compliance and consistency; and a contingency plan.  The Petition and attachments were served on a lengthy list of entities and utility counsel.



On September 11, 2008, PPL Electric filed its direct testimony.  



Following publication of Notice of the Petition in the Pennsylvania Bulletin, 38 Pa. B. 5009, Petitions to Intervene were filed by the following:  Citizens for Pennsylvania’s Future (PennFuture); Consolidated Edison Solutions (Con Ed Solutions); Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc. (collectively, Constellation); Direct Energy Services, LLC (Direct Energy); Eric Joseph Epstein; PPL EnergyPlus; PP&L Industrial Customer Alliance (PPLICA); The Pennsylvania State University (Penn State); Reliant Energy, Inc. (Reliant); Retail Energy Supply Association (RESA); Richards Energy Group; and the Sustainable Energy Fund (SEF).  In addition, the Commission’s Office of Trial Staff (OTS) filed an Answer to the Petition; the Office of Consumer Advocate (OCA) filed an Answer and Notice of Intervention and Public Statement; and the Office of Small Business Advocate (OSBA) filed a Notice of Appearance, Public Statement, and Notice of Intervention and Protest.



Prehearing Memos were filed by PPL Electric, OTS, OCA, OSBA and each of the entities seeking party status.  In addition, Constellation filed a Motion for Admission Pro Hac Vice for the admittance of Divesh Gupta, Esq. and PPL Electric filed a Motion for Admission Pro Hac Vice for the admittance of Matthew J. Agen, Esq.



At the Prehearing the parties presented a schedule to which they had all agreed prior to the prehearing conference, which was adopted here in an Order issued October 3, 2008.  The schedule anticipated the Commission’s final adoption of an Order in this matter would occur at a public meeting in April, which is past the seven-month time period set for Commission processing of a DSP plan under 52 Pa. Code § 54.188.  Counsel for PPL Electric stated at the prehearing conference, on the record, that the Company waived the seven-month requirement to the extent that the matter is considered at a Commission public meeting in April 2009.  



The Company filed a Petition for Protective Order on October 17, 2008.  OCA had an objection and Constellation had a comment.  The Protective Order was issued on October 22, 2008.



On October 15, 2008, Governor Edward Rendell signed House Bill No. 2200, which, among other things, establishes certain new requirements for the acquisition of electricity by electric distribution companies.  Since this legislation was passed after the Company filed this Petition, some amendments to the Petition were necessary.



On October 23, 2008, PennFuture filed a Petition to Withdraw, stating that compliance with the energy bill will address PennFuture’s concerns.  In accordance with 52 Pa. Code § 5.94, withdrawal without objection was permitted by Order dated November 13, 2008.  



On October 21, 2008, the Commission’s Office of Legislative Affairs forwarded two letters to me.  The letters, from Senators Jeff Piccola (R, 15th District) and Lisa Boscola (D, 18th District), expressed support for public input hearings for this case.  After discussions with both offices, one public input hearing was scheduled for January 8, 2009 in Senator Boscola’s district.  PPL was directed to arrange for publication of advertisements in two newspapers of general circulation once per week for two consecutive weeks prior to the date of the public input hearing using the form of notice attached to the Order dated December 8, 2008.  A public input hearing was held on January 8, 2009 in Bethlehem, Pennsylvania.


On December 22, 2008, the National Railroad Passenger Corporation (Amtrak) filed a Petition for Leave to Intervene Out-Of-Time.  In the Petition, Amtrak states that Amtrak takes service from PPL under a tariff that applies only to Amtrak, Rate Schedule LPEP and seeks intervention for the purpose of ensuring that PPL will be able to provide default service for Amtrak’s purposes under reasonable terms and conditions.  The Petition was unopposed and was granted by Order dated January 16, 2009.


The hearings were held as scheduled on February 11 and 12, 2009 in Harrisburg.  Evidence included:


PPL Electric presented:
Douglas A. Stinner - Direct, Supplemental, Rebuttal and Supplemental Rebuttal Testimony

A. Joseph Cavicchi - Direct, Supplemental and Rebuttal Testimony

Joseph M. Kleha – Direct and Rebuttal Testimony
Douglas A. Krall – Direct and Rebuttal Testimony

Timothy R. Dahl – Rebuttal Testimony

Numerous exhibits

Eric Joseph Epstein presented his own Direct and Rebuttal Testimony

OCA presented:

Barbara Alexander – Rebuttal Testimony

Richard S. Hahn – Direct, Rebuttal and Surrebuttal Testimony

Plus exhibits
OSBA presented:

Robert D. Knecht – Direct, Rebuttal and Surrebuttal Testimony

Plus numerous exhibits

Amtrak presented:

Stan Faryniarz – Direct and Surrebuttal Testimony 

Stanley R. Forczek – Direct and Surrebuttal Testimony

Plus exhibits

Constellation presented:

Michael D. Smith – Direct, Rebuttal and Surrebuttal Testimony plus exhibits
PPL EnergyPlus presented: 

L. Gene Alessandrini – Rebuttal Testimony
Direct Energy presented:
Christopher H. Kallaher – Direct and Surrebuttal Testimony
Ronald M. Cerniglia – Direct and Surrebuttal Testimony
Plus exhibits

RESA presented:

Richard J. Hudson, Jr. – Direct, Rebuttal and Surrebuttal plus exhibits
OTS presented:

Amanda Gordon – Surrebuttal Testimony

PPLICA presented:

Gail Anderson – Direct Testimony



The parties reached a settlement in principle of all but two issues subsequent to the conclusion of hearings but prior to submission of Main and Reply Briefs.



A Joint Petition for Settlement was submitted on March 11, 2009 along with statements in support of the Joint Petition by PPL Electric, OTS, OCA, OSBA, RESA and Direct Energy, SEF, PPLICA, Constellation, Reliant, Richards Energy Group, Mr. Epstein and PPL EnergyPlus.  Letters of non-opposition were filed by Consolidated Edison Solutions, Penn State and Amtrak.


Main and Reply Briefs were filed by the parties affected by the remaining two issues:  PPL Electric, Amtrak and Constellation.



The matter is now ready for recommendation.

II.
DISCUSSION OF THE JOINT PETITION FOR SETTLEMENT TC "II.
DISCUSSION OF THE JOINT PETITION FOR SETTLEMENT" \f C \l "1" 


Commission policy is to encourage settlements, which are usually preferable to the results of a fully litigated proceeding.  52 Pa. Code §§ 5.231, 69.401.



The Commission must determine that a settlement is in the public interest in order to approve it.  Pa. Publ. Util. Comm’n v. The York Water Company, PUC Docket No. R‑00049165, Order entered October 4, 2004; Pa. Publ. Util. Comm’n v. C S Water and Sewer Associates, 74 Pa. PUC 767 (1991).  In the present case, most of the parties have signed an agreement which fully resolves all outstanding issues except two and three other parties have submitted letters of non-opposition.  In addition to the obvious benefits of avoiding the expense of full litigation, the public interest is served by a determination that the statutory requirements of the Public Utility Code have been met.  For the reasons set forth in more detail in the following discussion, approval without modification of the Joint Petition for Settlement is recommended. 

§ 2807.  Duties of electric distribution companies

* * *
(e)(3.1)  Following the expiration of an electric distribution company’s obligation to provide electric generation supply service to retail customers at capped rates, if a customer contract for electric generation supply service and the chosen electric generation supplier does not provide the service or if a customer does not choose an alternative electric generation supplier, the default service provider shall supply service to that customer pursuant to a commission-approved competitive procurement plan.  The electric power acquired shall be procured through competitive procurement processes and shall include one or more of the following:

(I)
Auctions.


(II)
Requests for proposal.


(III)
Bilateral agreements entered into at the sole discretion of the default service provider which shall be at prices which are:



(A)
no greater than the cost of obtaining generation under comparable terms in the wholesale market, as determined by the commission at the time of execution of the contract; or


(b)
consistent with a commission-approved competition procurement process.  Any agreement between affiliated parties shall be subject to review and approval of the Pennsylvania Public Utility Commission under Chapter 21 (relating to relations with affiliated interests).  In no case shall the cost of obtaining generation from any affiliated interest be greater than the cost of obtaining generation under comparable terms in the wholesale market at the time of execution of the contract.

(e)(3.2)
The electric power procured pursuant to paragraph e.1 shall include a prudent mix of the following:


(I)
Spot market purchases.


(II)
Short-term contracts.


(III)
Long-term contracts, entered into as a result of an auction, request for proposal or bilateral contract that is free of undue influence, duress or favoritism, of more than four and not more than 20 years.  The default service provider shall have sole discretion to determine the source and fuel type.  Long-term purchase contracts under this subparagraph may not constitute more than 25% of the default service provider’s projected default service load unless the commission, after a hearing, determines for good cause that a greater portion of load is necessary to achieve least cost procurement.  This subparagraph shall not apply to contracts executed under paragraph (5).

(e)(3.3)
The Commission may determine that a contract is required to be extended for a longer term of up to 20 years, if the extension is necessary to ensure adequate and reliable service at least cost to customers over time.

(e)(3.4)
The prudent mix of contracts entered into pursuant to paragraphs 3.2 and 3.3 shall be designed to ensure:


(I)
adequate and reliable service.

(II)
the least cost to customers over time.


(III)
compliance with the requirements of paragraph 3.1
(e)(3.5)
Except as set forth in paragraph (5)(III), the provisions of this section shall apply to any type of energy purchased by a default service provider to provide electric generation supply service, including energy or alternative energy portfolio standards credits required to be purchased under the act of November 30, 2004 (P.L. 1672, No. 213), known as the Alternative Energy Portfolio Standards Act.  The commission shall apply paragraph (3.4) to comparable types of energy sources.

(e)(3.6).
The default service provider shall file a plan for competitive procurement with the commission and obtain commission approval of the plan considering the standards in paragraphs (3.1), (3.2), (3.3) and (3.4) before the competitive process is implemented.  The commission shall hold hearings as necessary on the proposed plan.  If the commission fails to issue a final order on the plan within nine months of the date that the plan is filed, the plan shall be deemed to be approved and the default service provider may implement the plan as filed.  Costs incurred through an approved competitive procurement plan shall be deemed to be the least cost over time as required under paragraph (3.4)(II).

(e)(3.7)
At the time the commission evaluates the plan and prior to approval, in determining if the default electric service provider’s plan obtains generation supply at the least cost, the commission shall consider the default service provider’s obligation to provide adequate and reliable service to customers and that the default service provider has obtained a prudent mix of contracts to obtain least cost on a long-term, short-term and spot market basis and shall make specific findings which shall include the following:


(I)
the default service provider’s plan includes prudent steps necessary to negotiate favorable generation supply contracts.

(II)
The default service provider’s plan includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis.


(III)
Neither the default service provider nor its affiliated interest has withheld from the market any generation supply in a manner that violates federal law.
Act 129 of 2008, amending 66 Pa. C.S. § 2807(e).



A DSP plan must be consistent with these requirements in order to be deemed to be in the public interest.  Note that the original plan was filed prior to the effective date of Act 129 and PPL Electric modified the plan in order to ensure compliance following the enactment.  A thorough and detailed description of the original plan and the modifications made to it pursuant to Act 129 appear in the PPL Electric Statement in Support of Joint Petition for Settlement, attached as Appendix B to the Joint Petition for Settlement, which is attached to this Recommended Decision.  Since the description is so detailed and is incorporated by reference, it will not be repeated here.




In fact, the Joint Petition for Settlement and the PPL Electric Statement in Support are exceptionally well done.  This eliminates the need for this Recommended Decision to rephrase the explanation and allows it to concentrate on how it complies with the applicable law.   
A.
Competitive Procurement TC "A.
Competitive Procurement" \f C \l "2" 


The first requirement is that the power be procured through a competitive procurement process and shall include auctions, requests for proposal (RFP) and/or bilateral agreements at prices no greater than the cost of obtaining generation under comparable terms in the wholesale market, or consistent with a commission-approved competition procurement process.  PPL Electric is quick to point out that the proposal as modified “incorporates procedures similar to those previously approved by the Commission and successfully used by PPL Electric for its 2010 POLR supply” (Competitive Bridge Plan, or CBP)
.  Changes are based on lessons learned from the CBP
.


Consistent with the requirement that the process be competitive, the Settlement agrees with the PPL Electric proposal that it be administered by an independent third party manager, NERA Economic Consulting.  



The Parties agree that the Supply Master Agreements (SMAs) should be approved as affiliated interest agreements under 66 Pa. C.S. § 2102.  



The term of this Plan is for a shorter period than originally sought.  As the caption reflects, the original plan was to cover the time period from January 1, 2011 through May 31, 2014.  “The parties agreed to shorten that time period to cover from January 1, 2011 to May 31, 2013
.  The OCA submits that this shorter term will allow PPL to more quickly bring the benefit of its experience with this first default service plan, and the benefit of its implementation of other Act 129 requirements, to its customers.”

OCA Statement in Support, p. 7. 



The time period was changed to correspond to certain energy efficiency and conservation requirements of Section 2806.1 of Act 129.  PPL Electric Statement in Support, p. 22, citing PPL Exhibit 7, p.2.


The Settlement provides for PPL Electric to use a competitive RFP process to purchase the blocks of energy from the wholesale markets as well as to make the unit entitlement.  Settlement ¶¶ 23, 25.  


This term is important to Constellation:

7.
The Revised DS program specifically utilizes a Default Service request for proposals (“RFP) structure (“RFP Structure”) to procure its Default Service requirements, whether for (a) around-the-clock (7x24) block power supply products (“Block Supply Product”), (b) wholesale full requirements Default Service supply products (“FR Products”) or (c) power from the PJM Interconnection, L.L.C. (“PJM”)-administered spot markets along with the other requirements that make up full requirements Default Service supply (Spot Market Products”).

Constellation Statement in Support, pp. 3-4.



Constellation also supports the collaborative approach to developing terms for the RFP for the 10-year unit entitlement contract in Settlement ¶ 26.  Constellation Statement in Support, p. 4, ¶8.

Reliant had limited participation in the case but:
supports the Settlement because it will produce a more market responsive and market reflective default service procurement plan than the original petition filed by PPL Electric Utilities Corporation (“PPL Electric”).  The Settlement reflects PPL Electric’s shortened default service program term of 29 months, which will allow PPL Electric’s default service plan to be adjusted sooner and will provide an opportunity to introduce greater market responsiveness in the default service pricing structure.  The Settlement is also in the public interest because it: (1)  eliminates contracts with terms greater than 4 years from the small commercial and industrial default service procurement mix, (2) limits the total quantity of long-term contracts to 150 MW, and (3) preserves hourly pricing as the default service plan for large commercial and industrial customers.  

Limiting the amount of long-term supply will ensure that future default service rates will better track market prices.  Market responsive pricing is necessary to sustain competitive retail and wholesale market development.

Reliant Statement in Support, pp. 1-2.



The Joint Petition for Settlement meets the requirement for competitive service as the term is used in the statute for the reasons stated by the parties.

B.
Prudent Mix Designed For Adequate, Reliable, Least-Cost Service TC "B.
Prudent Mix Designed For Adequate, Reliable, Least-Cost Service" \f C \l "2" 


The next requirement is that the electric power procured shall include a prudent mix of spot market purchases, and short and long-term contracts, entered into as a result of an auction, request for proposal or bilateral contract that is free of undue influence, duress or favoritism, of more than four and not more than 20 years.  66 Pa. C.S. § 2807(e)(3.2).  The third requirement is that the prudent mix be designed to ensure adequate and reliable service and the least cost to customers over time.  66 Pa. C.S. 
§ 2807(e)(3.4).  These two are discussed together.
The OCA Statement in Support sums up the procurement for the residential customers:

Under the Settlement, PPL has agreed to procure additional blocks of energy in the wholesale markets and acquire the capacity and ancillary services from PJM-administered markets for these blocks of energy.  PPL will also procure the Alternative Energy Credits for these blocks of energy for the residential customer load.  Under the Settlement, PPL will acquire 200 MW of one year energy blocks and 100 MW of five year energy blocks.  The purchases will be for “around the clock” (i.e. 7x24 or delivery in all hours) wholesale blocks of energy.  In addition, PPL will procure 50 MW for a ten year term under a unit entitlement contract.  These purchases represent procurement by PPL of 350 MW of supply, or about 20% of PPL’s typical weekday residential load of 1,880 MW.  OCA St. 1 at 49.

OCA Statement in Support, pp. 7-8, Appendix D to the Joint Petition for Settlement.



This means that energy blocks of one-year and five-year terms will make up approximately 20% of the residential load, and 90% of the remaining load will be served with full requirements contracts.  The remaining 10% will be spot market purchases.


OCA states that “the Settlement represents an initial step in developing default service procurement plans for the residential class that will begin to realize the goals of Act 129 to provide a “prudent mix” of long term, short term and spot market purchases resulting in the least cost reliable supply for default service customers over time.  66 Pa. C.S. §2807(e)(3.4).”  OCA Statement in Support, pp. 8-9.  


OSBA actively litigated on behalf of PPL Electric’s small business customers and concludes that the Joint Petition for Settlement is in their best interest.  OSBA Statement in Support, pp. 2, 6.  For 90% of the Small C&I supply, PPL Electric will procure energy under a series of fixed price, load-following contracts which include energy, capacity, transmission, ancillary services, transmission and distribution losses, congestion management costs and AECs.  The remaining 10% will be procured through the spot market.  This is consistent with the OSBA position as well as the Act 129 requirement that there be a prudent mix that is likely to provide the least cost to customers over time.  OSBA Statement in Support, p. 3, citing OSBA Stmt. 1, pp. 5-7.



OSBA notes that PPL Electric’s plan as modified following the passage of Act 129 included the purchase of long-term fixed block supplies for Small C&I customers.  OSBA was concerned that fixed-block purchases would create a significant risk because of the potential for purchasing five and ten-year-blocks at high prices.  This would cause the businesses to shop, leaving the remaining customers with even higher rates.  OSBA Statement in Support, p. 3, citing OSBA Stmt. 1 at pp. 15-16.



Another area of concern for OSBA is the division between Small C&I and Large C&I customers.  The Parties “agreed to a limited reassignment of LP-4 customers with less than 500KW demand from the Large C&I Customer Class to the Small C&I Customer Class and of GS-3 Customers with 500 KW or greater demand from the Small C&I Customer Class to the Large C&I Customer Class.  This reassignment will be based on the customer’s peak load contribution to PJM peak load in the current, 2008-2009 PJM Planning Year, and will remain effective for the entire term of the DSP Plan.”  PPL Electric Statement in Support, p. 29.    



OSBA states that this division is an improvement over the proposal to establish the dividing line on the basis of existing rate classes rather than on the basis of the Commission’s regulation which suggests 500 kW as the distinction between fixed price and hourly priced service.  The existing rate classes segregated customers based on service voltage rather on the size of the customer.  OSBA Statement in Support, p. 4.


The problem was that smaller LP-4 customers would be exposed to hourly prices without competitive alternatives, since their usage would be less attractive to EGSs.  In addition, “including the very large GS-3 customers (who are most likely to shop) in the Small C&I procurement group would have the effect of increasing the risk premium built into bid prices by default service suppliers.”  OSBA Statement in Support, p. 4.  The Settlement classification  “better serves the smaller commercial and industrial customers who are less likely to shop, because all such customers will have access to stable default service rates which are not subject to excessive risk premiums that could result if large customers were included in that procurement group.”  OSBA Statement in Support, p. 5.



OSBA supports the Settlement’s load cap of 85% for the Small C&I customer class in each solicitation, as well as the aggregate load cap on individual wholesale suppliers for the Small C&I customer class of 65%.  This provides “a measure of protection from the risk that a wholesale supplier will default, thereby forcing PPL to procure supplies at prices that may [be] injurious to the Company’s small business customers.  See OSBA’s Statement No. 1, at 18-19.”  OSBA Statement in Support, p. 5. 


Richards Energy states:


The issue of potential customer confusion over a division of the procurement groups that differed from the distribution rate classifications and to clarify the exact determination of the classification break point, Richards and the other parties have agreed upon the provisions contained in paragraph 21 of the Joint Petition.  As a result of these discussions, the break point will be determined by utilizing the customer’s peak load contribution to PJM Interconnection LLC (“PJM”) peak load in the PJM 2008-2009 Planning Year.  Additionally, those customers that will be affected by this change in classification for generation procurement purposes will be directly notified by PPL.  Such actions should reduce any customer confusion.
Richards Energy Statement in Support, pp. 1-2.



PPL Electric explains:


Under the procurement process, no single bidder in an individual procurement may win more than 85% of the tranches
 offered in a bid.  This condition, which exists under the current CBP, is designed to encourage more participation in the bidding process.  This is because potential bidders are assured that a single bidder cannot win all of the tranches in a bid.
  Under the Settlement, a further condition was established that no single bidder could win more than 70% of the aggregate (total) load for the Residential Customer Class, or more than 65% of the aggregate load for the Small C&I Customer Class.  This compromise reduces risk of market exposure in the event of a single supplier default.  At the same time, the aggregate cap is not set so low that it could adversely affect the resulting bid prices.

PPL Electric Statement in Support, pp. 29-30.   



PPL Electric states that “the default service products reflect a reasonable balance of risks and costs through differing mixtures of block, load following and spot products for the three customer classes, all procured through a competitive process designed to produce the least cost over time.”  PPL Electric Statement In Support, p. 28.  Attachments R and S to the Joint Petition for Settlement are schedules for purchases which show the proposed “laddered” approach which is designed to minimize price fluctuation and maximize consistency in both supply and price, consistent with Act 129.


RESA and Direct Energy Services (RESA/DES) filed a joint Statement in Support.  Their position is:

The Settlement contains several significant measures that will aid in the development of retail competition in the PPL Electric service territory and addresses concerns raised by RESA and Direct Energy regarding the initial proposal.  More specifically, the Settlement: (1) modifies PPL Electric’s original procurement proposal to make it more market responsive, (2) agrees to unbundled uncollectible accounts expense in PPL Electric’s next base rate case; and, (3) makes various commitments regarding retail market issues, including a process whereby a Purchase of Receivables (“POR”) program will be developed for implementation on January 1, 2011.”  
RESA/DES Statement in Support, p. 2.


RESA/DES states that the residential customer plan under the Settlement is more market-reflective and market-responsive than the proposed plan, and they welcome the opportunity to develop the details of the ten-year entitlement RFP in a collaborative.  In addition, the changes to the Small C&I service are also more market-reflective and market-responsive.  For Large C&I Customers, the Settlement provides a collaborative to develop an optional monthly or quarterly load following service which will “specifically seek to avoid any impediments to, or restrictions on shopping.”  RESA/DES Statement in Support, p. 4.


As part of the Settlement, PPL Electric has agreed to unbundled uncollectible accounts expenses as part of its next distribution rate case, which is a step towards ensuring that none of the costs of default service are reflected in distribution rates.  RESA/DES Statement in Support, p. 5.  



PPLICA states:

9
The Joint Petition reflects a reasonable and appropriate compromise of the various parties’ positions in this matter, particularly balancing the interests of PPL, PPLICA and RESA to create the development and introduction of an optional monthly or quarterly fixed price service to Large C&I customers, in addition to the hourly priced option as originally proposed.  As PPLICA witness Gail Anderson of La Farge North America testified, a monthly (or quarterly) fixed price service will provide a necessary and appropriate level of rate stability and predictability for Large C&I customers who are forced to rely on default service due to their inability to find an Electric Generation Supplier (“EGS”) or whose EGS fails to deliver.  See PPLICA Statement No. 1 at 4.  RESA has repeatedly stated that EGSs will enter the PPL territory to provide fixed price options of longer durations.  See RESA Statement No. 1 at 32; see also RESA Statement No. 1R at 17.  Accordingly, the resolution of these issues as achieved through the Joint Petition is clearly in the public interest.  
PPLICA Statement in Support, pp. 3-4.  


PPLICA also states that the development of a monthly or quarterly alternative for Large C&I customers will ensure compliance with Act 129, which requires a prudent mix of spot market, short- and long-term contracts.  PPLICA Statement in Support, p. 4.  


Constellation agrees that there is a prudent mix of products:

9.
A reasonable settlement on a prudent mix of Default Service supply is accomplished primarily through the Revised DS Program’s continued reliance largely on FR [full requirements] Products to meet PPL Electric’s customers’ needs,
 but also through (a) elimination of long term Block Supply Products from the Small Commercial and Industrial Customer Class’ supply mix, (b) limitations on the use of long term Block Supply Products to only 100 MW of the Residential Customer Class’ supply mix and under only five-year contracts, and (c) limitations on the use of Long Term Unit Contracts to only 50 MW of the Residential Customer Class’ supply mix.

Constellation Statement in Support, p.4.



Constellation avers that the Revised DS Program’s procurement of generation supply contracts, the RFP structure, will ensure that winning bidders are determined on the basis of “least cost”.  In addition, the change made to the SMAs based on Constellation’s recommendation will be more likely to ensure that the least cost generation supply contracts are selected for products procured for a long-term, short-term and spot market basis.  Constellation Statement in Support, pp. 6-7.



The record in this case supports that the Joint Petition for Settlement is compliant with Act 129 by providing a prudent mix of purchases designed to maximize reliable, least-cost electric service.  

C.
Alternative Energy TC "C.
Alternative Energy" \f C \l "2" 
(e)(3.5)  Except as set forth in paragraph (5)(III), the provisions of this section shall apply to any type of energy purchased by a default service provider to provide electric generation supply service, including energy or alternative energy portfolio standards credits required to be purchased under the act of November 30, 2004 (P.L. 1672, No. 213), known as the Alternative Energy Portfolio Standards Act.  The commission shall apply paragraph (3.4) to comparable types of energy sources.



PPL Electric is required to comply with the AEPS Act, and has agreed to procure the AECs for the additional blocks of energy in the wholesale markets for the residential customer load.  OCA Statement in Support, p. 7.  

D.
Residential rate design TC "D.
Residential rate design" \f C \l "2" 


PPL Electric proposed to phase out its Rate RTS on January 1, 2011, which is a closed rate group set up to provide off-peak lower prices.  The Settlement provides that the phasing out will occur over a two-year period.  One half of the rate differential will be eliminated on January 1, 2011 and the remaining differential will be eliminated January 1, 2012.  Settlement ¶ 47.  OCA sees this as a reasonable approach to dealing with the issue.  It will not only spread out the impact of the rate differences, it will allow for the development of PPL’s pilot time-of-use program as an option for ratepayers.  OCA Statement in Support, p. 12.
E.
Purchase of Receivables Program (POR) TC "E.
Purchase of Receivables Program (POR)" \f C \l "2" 


RESA and Direct Energy both recommend that PPL Electric implement a POR program.



The Company objected to inclusion of a POR program in this proceeding, stating that in the West Penn Power POLR proceeding,
 the Commission concluded that POR programs are best addressed on a state-wide basis, and deferred the matter to the Retail Markets Working Group at PUC Docket No. M-00072009.  In addition, the Company already has a similar program in place, “which pays EGSs for receivables without a discount, and does not terminate for non-payment of purchased receivables, but which returns an EGS’ customer to the EGS if the customer has an arrearage over 90 days old.”  PPL Electric Statement in Support, p. 30.  


OCA is concerned that appropriate consumer protections be included that recognize that customers will be receiving a bill that includes both regulated and unregulated charges.  The Settlement establishes that PPL Electric will include a revised POR program as part of its next base rate case.  If the Company does not file a rate case with an effective date of January 1, 2011, it will file a stand-alone POR program by July 1, 2010.  Settlement ¶ 58.  In addition, PPL Electric agrees to hold three meetings with interested parties to discuss the plan to be developed
.  Settlement ¶¶58-59.  OCA supports the collaborative process.
In addition, the creation of a POR program is a key component for RESA/DES:


A properly structured POR Program is essential to fostering the development of retail competition because it places EGSs on equal footing with the EDC in terms of uncollectible accounts expense.  PPL Electric’s commitment to work with interested parties and to file a revised POR program is important to enabling the competitive market (and PPL Electric) to operate more efficiently.  While there is still significant work to be done in structuring the program, the Settlement sets forth the process within which such work will occur and sets forth the avenue by which a POR proposal will be submitted to the Commission.

RESA/DES Statement in Support, pp. 5-6.

F.
Release of Customer Information TC "F.
Release of Customer Information" \f C \l "2" 


According to the Settlement, PPL Electric agrees to a one-time mailing in the first half of 2010 to update customer information release preferences as part of its customer education plan.  Settlement ¶ 65.  Updated information will be made available to EGSs in 2010, in accordance with Commission orders and regulations, which OCA notes contain the necessary consumer protections.  This will benefit retail marketers and competition.  OCA Statement in Support, p. 15; PPL Statement in Support, p. 33.


RESA/DES sees this as “a step in the right direction to ensuring that a competitive market is developed. . . .”  RESA/DES Statement in Support, p. 6.

G.
Customer Referral Collaborative TC "G.
Customer Referral Collaborative" \f C \l "2" 


The Settlement provides that PPL Electric agrees to convene a collaborative to discuss a residential and small commercial and industrial direct mail referral program.  The results will be considered in the next default service plan proceeding.  Joint Petition for Settlement ¶ 62.


OCA supports a collaborative for determining whether the Company should pursue a direct mail customer referral program and its boundaries.  OCA Statement in Support, pp. 16-17.  PPL Electric states that the provision allows continued consideration of the proposal without preempting the Commission’s own examination in the context of the Retail Markets Working Group.  PPL Electric Statement in Support, pp. 33-34.
H.
Aggregation Program Collaborative TC "H.
Aggregation Program Collaborative" \f C \l "2" 


A program to aggregate low income customers was sought by Direct Energy but raised significant concerns for OCA.  The Settlement provides that a collaborative would be convened to discuss a residential aggregation program, the results of which will be considered in the development of PPL Electric’s next default service provider case.


OCA opposed the inclusion of the aggregation of low-income groups in this case and OTS supported OCA.  OTS Statement in Support, p. 3.  OCA supports the collaborative process for this issue.  OCA Statement in Support, p. 17.  PPL Electric states that the provision allows continued consideration of the proposal without preempting the Commission’s own examination in the context of the Retail Markets Working Group.  PPL Electric Statement in Support, pp. 33-34.



RESA/DES supports the collaborative because, “[B]y creating a forum for interested parties to share their concerns and ideas, the Settlement establishes a process whereby low income customers may be able to receive the benefit of the competitive market in the future.”  RESA/DES Statement in Support, p. 7.
I.
Notional Quantity Provision TC "I.
Notional Quantity Provision" \f C \l "2" 


Constellation proposed that Section 12.3(b) of the SMAs be revised to make the paragraph optional, at the election of the supplier.  PPL Electric agreed to this change as Constellation provided evidence that it has been used in some contexts.  PPL Electric Statement in Support, p. 32.
J.
SEF Issues TC "J.
SEF Issues" \f C \l "2" 


PPL Electric has agreed to provide an additional $175,000 in funding to SEF for the year ending December 31, 2010, which it may use for the Solar Scholars program or to fund its proposed Green Scholars Program.  PPL Electric Statement in Support, p. 32.



It is unclear why any of the issues raise by SEF are addressed in this proceeding, since they are usually (and more appropriately) addressed in a base rate case.  However, SEF is satisfied with the results and supports the resolution.  SEF Statement in Support. 

K.
Mr. Epstein’s Proposals TC "K.
Mr. Epstein’s Proposals" \f C \l "2" 


Mr. Epstein made several proposals which PPL Electric has agreed to consider in the context of other proceedings:  the “Green Weekend proposal for religious and non-profit entities” as part of its Time of Use rate filing, and its senior citizen rate proposal in the universal service filing to be made in 2010.  As with the SEF proposals, these proposals are of a nature which makes them more appropriate for consideration in the context of a base rate case, or as agreed to here, in a universal service or time of use filing.  None of the statutory or regulatory requirements of a default service provider application include programs which target discounting the ultimate rates of specialty groups such as faith-based institutions, community based organizations, or senior citizens, regardless of the merits of the programs.  The Settlement terms which provide for PPL Electric to consider them in the context of a more suitable proceeding is appropriate.  Mr. Epstein supports the Joint Petition for Settlement.


Accordingly, the agreed-upon terms of the Joint Petition for Settlement are consistent with applicable law and are in the public interest.  The Joint Petition for Settlement should be approved without modification.   
III.
OUTSTANDING ISSUES TC "III.
OUTSTANDING ISSUES" \f C \l "1" 


The parties were unable to resolve two issues:  (1) specifics regarding PPL’s default service to Amtrak; and (2) whether specific default provisions proposed by Constellation should be incorporated into the SMAs.  PPL Electric, Constellation and Amtrak filed Main and Reply Briefs on this issue, and the following is a discussion and recommended disposition on those two issues.
A.
Findings of Fact TC "A.
Findings of Fact" \f C \l "2" 


1.
PPL Electric currently serves Amtrak under Rate Schedule LPEP, Power Service to Electric Propulsion.  This schedule furnishes electricity at 69 kV or higher for the purpose of operating railroads.  While available to any railroad, the only customer served presently is Amtrak.  The schedule does not specify frequency of power.  PPL Electric Exh. DRS-1; PPLE MB p. 20.



2.
Amtrak is the only PPL Electric customer receiving service under the LPEP rate schedule, and service is furnished at 25 Hertz single-phase.  PPLE MB p. 21; Amtrak Statement 2R, Forczek Direct Testimony, page 4, lines 9-12.  This is a unique type of electric power not used by any other customer of PPL Electric.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 10, lines 6-8; Amtrak Statement 2R, Forczek Direct Testimony, page 11, lines 14-15.  



3.
PPL Electric delivers this 25 Hertz power to Amtrak at a single location, the Conestoga Substation. Amtrak Statement 2R, Forczek Direct Testimony, page 4, lines 17-18.  



4.
All of the 25 Hertz power delivered by PPL Electric is produced by Safe Harbor Water Power Corporation (Safe Harbor).  Amtrak Statement 1R, Faryniarz Direct Testimony, page 14, lines 1-2.  This 25 Hertz power is produced mainly by two 25 Hertz water wheels, but also may be produced by a frequency converter owned and operated by Safe Harbor.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 7, lines 7-20; Amtrak Statement 2R, Forczek Direct Testimony, page 5, lines 7-8.  


5.
From the Conestoga Substation, this 25 Hertz power flows over transmission lines owned by Amtrak to two points on Amtrak’s Northeast Corridor, both of which are located on Amtrak’s Harrisburg line.  Amtrak Statement 2R, Forczek Direct Testimony, page 4-5, lines 19, 1-2.  No other electric utilities deliver power directly into this Harrisburg line.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 7, lines 4-6.  


6.
During times of Amtrak’s peak usage, the Safe Harbor frequency converter does not have sufficient capacity to meet Amtrak’s requirements.  Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 9, lines 4-5; Amtrak Statement 1R, Faryniarz Direct Testimony, page 7, lines 17-20.  


7.
PPL Electric does not own or operate any power lines feeding into the Conestoga Substation and presently has no capability to deliver 60 Hertz power to Amtrak at this location.  Hearing Transcript, page 76, lines 23-25, page 77, lines 1‑7.  


8.
PPL Electric will be able to continue delivering 25 Hertz power only if Safe Harbor continues to produce 25 Hertz power.  Amtrak Statement 1R, Faryniarz Direct Testimony, lines 19-20.


9.
There is only one retail electric generation supplier (“EGS”) operating in Pennsylvania that has direct access to the 25 Hertz, single-phase power generated by Safe Harbor and delivered by PPL Electric at the Conestoga Substation.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 8, lines 9-10.  That one supplier is an affiliate of PPL Electric known as PPL EnergyPlus.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 8, line 11.  


10.
In attempting to meet its default service obligations, if PPL Electric were to issue a Request For Proposals (“RFP”) covering the 25 Hertz power delivered to Conestoga Substation, the only potential bidder would be PPL EnergyPlus or entities that had acquired this power from PPL EnergyPlus or its affiliates.  Tr. 84, lines 5-14.  


11.
Safe Harbor owns and operates a hydroelectric facility located on the Susquehanna River in Conestoga, Pennsylvania.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 6, lines 20-21.


12.
Safe Harbor owns and operates twelve water wheels, two of which produce the 25 Hertz, single-phase power required by Amtrak for passenger train operations.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 7, lines 7-10.  


13.
The other ten water wheels owned and operated by Safe Harbor produce 60 Hertz, three-phase power; this 60 Hertz, three-phase power is the type of power generally produced, transmitted and distributed within the PJM Interconnection LLC (“PJM”).  PPL Electric Statement 1R, Stinner Rebuttal Testimony, page 5, line 18.  


14.
Safe Harbor began producing 25 Hertz, single-phase power in the 1930s.  Tr. 18, lines 10-13, Tr. 386, lines 8-9.  


15.
From the 1930s to the present, Amtrak and prior railroads have been the only purchasers of 25 Hertz, single-phase power generated by Safe Harbor.  
Tr. 18, lines 13-16.  


16.
The 25 Hertz power produced by Safe Harbor is transmitted on a 25 Hertz power line owned by Safe Harbor, and that power line runs directly into the Conestoga substation, which like Safe Harbor itself, is located in Conestoga, Pennsylvania.  Tr. 77, lines 1‑7.  


17.
There are Amtrak-owned transmission lines that run directly from the Conestoga substation to points on the Northeast Corridor in Harrisburg and Parkesburg.  Amtrak Statement 2R, Forczek Direct Testimony, page 4, lines 17-19, page 5, lines 1-2.


18.
There are frequency converters located elsewhere on the Northeast Corridor, but these frequency converters do not normally deliver power directly to Amtrak’s Harrisburg line.  Amtrak Statement 2R, Forczek Direct Testimony, page 15, lines 5-7.  Additionally, at any one time, it is likely that one or more frequency converters will be out of service.  See Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 22, line 20, page 23, line 1.  Specifically, “at the present time, one of the rotary units at Lamokin is out of service, and the Metuchen unit is operating at only 50 percent capacity due to a transformer replacement.”  See Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 23, lines 2-4.  The other frequency converters are all located along Amtrak’s main line between Washington, D.C. and New York City.  Amtrak Statement 1SR, Exhibit SCF-1.  


19.
The 25 Hertz power generated by Safe Harbor and delivered by PPL Electric is the only electric power delivered directly into Amtrak’s Harrisburg line.  Tr.77, lines 15-18.  


20.
The Conestoga Substation was built in the 1930s to support passenger rail operations, and the Substation is now owned partly by PPL Electric and partly by Amtrak.  Tr. 384, lines 9-10.  


21.
Safe Harbor sold 25 Hertz power directly to a prior railroad until approximately 1955.  In approximately 1955, Safe Harbor stopped providing this direct service, and PPL Electric began providing the railroad with 25 Hertz power produced by Safe Harbor.  Tr. 384, lines 10-16.


22.
PPL Electric presently delivers 25 Hertz traction power only under Rate Schedule LPEP; Amtrak is the only ratepayer receiving service under this Rate Schedule.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 9, lines 4-6.


23.
Prior to establishing Rate Schedule LPEP, PPL Electric served Amtrak under Tariff Schedule LP-5 for Large General Service at 69,000 Volts or Higher.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 14, lines 14-17.  


24.
PPL Electric established Rate Schedule LPEP on or about February 22, 1994.  Amtrak Statement 2SR, Exhibit SRF-4 at page 1.  


25.
When it was first established, PPL Electric’s Rate Schedule LPEP specifically referenced the 25 Hertz frequency.  Amtrak Statement 2SR, Exhibit SRF-4 at page 3.  PPL Electric removed these specific tariff references unilaterally.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 11, lines 14-16.


26.
Rate Schedule LPEP was designed to apply to the utility’s 25 Hertz service to Amtrak through the Conestoga Substation.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 11, lines 16-20, page 12, lines 1-10.


27.
Because PPL Electric and Amtrak each own a portion of the Substation, PPL Electric can provide service directly to Amtrak at the connection point at the Conestoga Substation without utilizing the utility’s sub-transmission system.  Amtrak Statement 2SR, Exhibit SRF-3.  


28.
On the south end of the Northeast Corridor (from Washington, D.C. to New York City, and to Harrisburg), Amtrak resells 25 Hertz power to commuter railroads, including SEPTA, New Jersey Transit, MARC, and DelDot.  Amtrak Statement 2R, Forczek Direct Testimony, page 13, lines 4-6.  


29.
On the south end of the Northeast Corridor, approximately 50 percent of the traction power purchased by Amtrak is sold to these commuter agencies.  Amtrak Statement 2R, Forczek Direct Testimony, page 14, lines 6-8.  


30.
PPL Electric serves Amtrak under a retail tariff filed with this Commission (Rate Schedule LPEP), and PPL Electric has categorized Amtrak as a retail customer for decades.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 14, lines 2‑6; Amtrak Statement 2SR, Exhibit SRF-6 at Section 3.1.2; Tr. 384, lines 17-25.  


31.
Under Rate Schedule LPEP, Amtrak has been required to pay competitive transition charges and other retail customer charges on its full load.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 8, lines 12-20; Tr. 384, lines 17-25; Tr. 385, line 1.


32.
In its default service plan submitted to this Commission, PPL Electric has sought to provide default service to Amtrak that is tied to fluctuating hourly prices for 60 Hertz power within PJM.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 9, lines 13-16.  


33.
PPL Electric presently has no ability to deliver 60 Hertz power to Amtrak, and Amtrak uses only 25 Hertz power on its electric traction system.  Tr. 76, lines 19-22. 


34.
Amtrak is the only user of 25 Hertz power within PJM and Safe Harbor is the only entity that directly produces this power.  Amtrak Statement 2R, Forczek Direct Testimony, page 11, lines 12-16; see also Tr. 342, lines 22-25; Tr. 343, lines 1-10.


35.
The 25 Hertz power produced by Safe Harbor and any 25 Hertz power supplied by Safe Harbor’s frequency converter flows to two different locations on Amtrak’s Northeast Corridor.  A portion of this 25 Hertz power is delivered by PPL Electric into the Conestoga Substation and, from there, into Amtrak’s Harrisburg line.  In addition, a portion of this power is delivered by Baltimore Gas and Electric Company (BGE) in Perryville, Maryland.  See Amtrak Statement 2R, Forczek Direct Testimony at page 9, lines 12-16.


36.
Safe Harbor’s hydroelectric station is located at the Safe Harbor Dam in Conestoga, Lancaster County, Pennsylvania.  Upstream of the dam is Lake Clarke, which was created by the dam.  The hydroelectric station includes twelve (12) generation units.  Two (2) of the twelve units, which were constructed in 1930, are dedicated to 25 Hertz single phase generation for railroad electrified service.  The remaining units generate 60 Hertz power.  PPL Electric Statement 1R, Stinner Rebuttal Testimony, page 5, lines 15-21.  


37.
Each of the 25 Hertz water wheels has a capacity of 28 megawatts (“MW”).  Together, the two 25 Hertz water wheels have a capacity of 56 MW.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 7, lines 7-10.  


38.
Safe Harbor also owns and operates a frequency converter.  When it is fully operational, the net capacity of the frequency converter is 24 MW.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 7, lines 13-14; Tr. 344, lines 1-3.  


39.
Even when fully operational, the Safe Harbor frequency converter does not have sufficient capacity to meet Amtrak’s requirements.  Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 8, line 20, page 9, lines 14.  


40.
When the Safe Harbor frequency converter was not operational, Amtrak scheduled 50+ MW of capacity from Safe Harbor during peak periods.  Amtrak Statement 2R, Forczek Direct Testimony, page 14, lines 12-17.  


41.
The 50+ MW demand exceeds the frequency converter’s 24 MW in net capacity.  Amtrak Statement 2R, Forczek Direct Testimony, page 7, lines 18-19, page 8, lines 1‑2.  


42.
In addition, when the Safe Harbor frequency converter is operational, Amtrak increases its usage of Safe Harbor power during peak periods.  Amtrak Statement 2R, Forczek Direct Testimony, page 8, lines 10-14.  


43.
PPL Electric delivers all of the traction power purchased by Amtrak at a single delivery point located at the Conestoga Substation, which obtains 25 Hertz power directly from a dedicated transmission line connected to the Safe Harbor hydroelectric facility.  Tr. 76, lines 9-25.  


44.
Safe Harbor owns the transmission line connecting its generation facilities with the Conestoga Substation.  This transmission line is approximately 18 miles in length.  From the Conestoga Substation, Amtrak owns the transmission lines feeding into points on the Northeast Corridor at Harrisburg and Parkesburg; these lines are approximately 18 miles in length.  Tr. 76- 77.  



45.
The transmission line connecting Safe Harbor’s generation facilities with the Conestoga Substation are dedicated to the transmission of 25 Hertz frequency electricity and transmit to one customer, Amtrak.  There is no connection to PJM.  Tr. 77.


46.
Amtrak’s 25 Hertz electric traction system is separate from the 60 Hertz grid used by electric utilities.  Amtrak’s system includes over 1,200 miles of transmission and distribution lines consisting of 25 Hertz, 12.5 kV lines for traction power and 25 Hertz, 138 kV lines for primary transmission.  Amtrak Statement 2R, Forczek Direct Testimony, page 13, lines 11-16.  


47.
Between Washington D.C., Harrisburg and New York City, the transmission system forms a fully interconnected grid that is completely segregated and isolated from the grid operated by PJM and by other entities.  Amtrak Statement 2R, Forczek Direct Testimony, page 14, lines 2-6.  


48.
Amtrak’s transmission system has inherent physical limitations, which would make it difficult, on a sustained basis, to replace this 25 Hertz power delivered by PPL Electric with 60 Hertz power delivered elsewhere on the south end of the Northeast Corridor.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 25, lines 16-19, page 26, lines 1-6; Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 2, lines 1-3, page 3, lines 1-3, page 4, lines 6-13.


49.
Amtrak’s average peak demand figure of 165 MW is an average, calculated on an hourly basis.  (See Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 3, lines 16-17; see also Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 22).  The actual peak demand at one particular time may far exceed this figure.  Indeed, “on a 15 minute basis, Amtrak’s planned peak usage is in the range of 220-230 MW, and if trains run out of sequence, this figure could easily run up to 255 MW.”  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 22, lines 10-13.


50.
In the past several years, however, Amtrak’s peak demand under Schedule LPEP has varied between 28-32 MW.  Amtrak Statement 1R, Faryniarz Direct Testimony, page 8, lines 20-21.  


51.
Contractually, there is a one-third/two-thirds split between the PPL entities and the Constellation entities.  Operationally, however, at any one point in time, PPL Electric may deliver to Amtrak more than 50 percent of the 25 Hertz power produced by Safe Harbor.  In fact, the measured peak demand of 28-32 MW exceeded this 50 percent level during the time frame discussed in the testimony.  Additionally, at 32 MW, the Amtrak usage supplied by PPL Electric is approximately 20% of the 165 MW integrated hourly peak on the south end.  PPL Electric bills for peak demand based upon the average demand in a 60 minute interval.  (See Rate Schedule LPEP of PPL Electric Tariff.)  Yet Amtrak’s instantaneous demand at Safe Harbor may exceed the 60-minute average used by the utility.  Amtrak Statement 2R, Forczek Direct Testimony, page 9, lines 6-9.


52.
In Amtrak’s case, the single worst contingency (loss of its largest resource) would be a full outage at its Richmond Static Frequency Converter, rated at 180 MW.  If Safe Harbor were unavailable to meet Amtrak’s integrated hourly peak requirements, and if the single worst contingency occurred, Amtrak would not have the resources available to meet its south end planning and reserve requirements.  Amtrak Statement 1SR, Faryniarz Surebuttal Testimony, page 5, lines 5-13, page 6, 
line 1.


53.
At any one time, it is likely that one or more frequency converters and related equipment will be out of service.  (See Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 22, line 20, page 23, line 1).  


54.
Currently Amtrak is operating the Northeast Corridor under significant energy constraints, and there is a need on the south end of the Northeast Corridor for additional 25 Hertz capacity.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 21, lines 18-19, page 22, lines 1-2.  


55.
Amtrak resells approximately 50% of the 25 Hertz power generated by Safe Harbor and purchased from PPL Electric to commuter railroads, including SEPTA, New Jersey Transit, DelDOT and the Maryland Transit Authority (or “MARC”).  Tr. 374, lines 17-25, page 375, lines 1-3; Amtrak Statement 2R, Forczek Direct Testimony, page 13, lines 4-8.  


56.
PPL Electric delivers traction power solely to a delivery point on the south end of the Northeast Corridor, which operates exclusively on 25 Hertz power.  Amtrak Statement 2R, Forczek Direct Testimony, page 3, lines 15-18. 


57.
The north end of the Northeast Corridor (which includes lines between New York City and Boston, plus other lines) operates on 60 Hertz power.  Tr.   375, lines 22-25; Tr. 376, lines 1-6.  


58.
Amtrak’s electric traction system on the north end of the Northeast Corridor is unconnected to the system on the south end, and cannot supply power to the south end, which runs exclusively on 25 Hertz power.  Tr.386, lines 4-7.  


59.
Changing the south end of the Northeast Corridor from 25 Hertz to 60 Hertz would require shutting down sections of the railroad for long periods of time, creating tremendous inconvenience to the traveling public.  Tr. 387, lines 11-17.  


60.
Converting the south end of the Northeast Corridor from 25 Hertz to 60 Hertz also would cost billions of dollars.  Not only would this require replacement of power lines, substations, and other infrastructure, but it also would require changing out certain portions of the locomotive fleet, as well as the locomotive fleets of the commuter agencies.  Tr. 387, lines 18-24.  


61.
It would take more than 15 years to convert the south end of the Northeast Corridor from 25 Hertz to 60 Hertz service.  Tr. 388, lines 1-3.  


62.
Amtrak served approximately 58.6 million passengers on the south end of the Northeast Corridor in 2006.  In 2007 and 2008 ridership increased to 62.3 million and 66.2 million passengers respectively.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 26, lines 18-19, page 27, lines 1-3.  


63.
If Amtrak no longer had access to 25 Hertz power delivered by PPL Electric, Amtrak would have to use its antiquated 138 kV transmission system to transmit power out to Harrisburg and along the Harrisburg line.  The transmission of traction power over longer distances results in power and voltage losses.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 26, lines 1-3.  


64.
On the south end of the Northeast Corridor, Amtrak’s electric traction system consists of over 1,100 miles of transmission and other distribution infrastructure spread across New York, New Jersey, Pennsylvania, Delaware, Maryland, and Washington D.C.  Amtrak Statement 1SR, Faryniarz Rebuttal Testimony, page 3, lines 6-16.  


65.
Amtrak’s Electric Traction Dispatching Office communicates directly, via electronic mail and telephone, with Safe Harbor regarding Amtrak’s requested generation schedule for 25 Hertz power.  This schedule is broken down by hour and by day.  If Safe Harbor is unable to meet the requested generation schedule, it notifies Amtrak of the amount of power that will be generated during each hour in the schedule.  Amtrak Statement 2R, Forczek Direct Testimony, page 6, lines 9-18, page 7, lines 1-3.  


66.
The 25 Hertz power from Safe Harbor assists Amtrak in reaching its short-term power demand, voltage requirements and reactive power requirements.  Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 4, lines 6-9.  


67.
On a system-wide basis, the south end of the Northeast Corridor draws power from three sources:  Safe Harbor, rotary frequency converters, and static frequency converters.  These three traction power sources are not identical or completely interchangeable.  Rotary converters were put in place in the 1930s and are motor generator sets.  They take power off of the grid to spin a motor which spins the generator to allow the generation of 25 Hertz power.  Static converters take high voltage, 60 Hertz power, and step it down to a usable voltage and push it through several boxes to convert it into 25 Hertz.  Tr. 379, line 25 Tr. 380, lines 1-11.  


68.
Rotary converters like those at Metuchen and Lamokin can exceed their rated capacity by 20 to 30 percent for a few minutes.  Like the 25 Hertz water wheels at Safe Harbor, these rotary converters can handle overload capacity.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 24, lines 10-13.  


69.
By contrast, the frequency converters at Richmond (180 megawatts), Jericho Park (20 megawatts) and Sunnyside Yard (30 megawatts) are static converters, which have limited ability to produce power above their rated capacity.  Static converters can only exceed their capacity for a few milliseconds.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 24, lines 6-10, 13-14.  


70.
The Safe Harbor 25 Hertz water wheels feed 25 Hertz power directly into Amtrak’s system, allowing Amtrak to continue operations during blackouts on the 60 Hertz grid.  Accordingly, Safe Harbor’s 25 Hertz water wheels lessen the risk of stranding passengers in the event of a blackout or brownout on the 60 Hertz grid.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 23, lines 10-14.  


71.
By contrast, to the extent that Amtrak relies on any of the existing frequency converters, including the Safe Harbor frequency converter, it has the ability to obtain traction power only if the 60 Hertz grid is functional.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 23, lines 18-19, page 24, lines 1-3.  


72.
The Safe Harbor 25 Hertz water wheels also are capable of producing “black start” power, which enables Amtrak to repower its transmission and distribution system following an outage.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 24, lines 16-19; see also Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 9, line 7.  


73.
There is a frequency converter located at Safe Harbor, capable of converting power from 60 Hertz to 25 Hertz or from 25 Hertz power to 60 Hertz power.  The frequency converter is owned by Safe Harbor.  Tr. 345, lines 7-24.  


74.
While it is not presently operating at full capacity, the frequency converter at Safe Harbor is currently operational.  Tr. 397, lines 20-21.  


75.
Even when fully operational, the Safe Harbor frequency converter does not have sufficient capacity to meet Amtrak’s requirements.  Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 9, lines 1-4.


76.
The Amtrak traction system operates like an ISO control area with distributed “sources” at various points to meet electric train loads (“sinks”) which travel long distances at high speeds.  To ensure reliability, Amtrak must carry a reserve margin to respond to contingencies if one or more key energy resources is out for maintenance or forced out of service.  Amtrak Statement 1SR, Faryniarz Surrebuttal Testimony, page 2, lines 13-19, page 3, lines 1-2.  


77.
Safe Harbor presently produces 25 Hertz power and sells it to PPL Holtwood, LLC, which is a one-third owner of Safe Harbor.  PPL Holtwood then resells this 25 Hertz power to PPL EnergyPlus.  Tr. 399, lines 3-9.  


78.
Presently, PPL EnergyPlus sells all of this 25 Hertz power to PPL Electric, which uses this power to supply Amtrak under Rate Schedule LPEP.  The contract between PPL EnergyPlus and PPL Electric will expire in December 2009.  Tr.  372, lines 18-25.  


79.
Through December 31, 2009, PPL Electric obtains all of the 25 Hertz power delivered to Amtrak under Rate Schedule LPEP through this long-term contract with PPL EnergyPlus.  PPL Electric Statement 1R, Stinner Rebuttal Testimony, page 6, lines 13-14; PPL Energy Plus Statement 1, Alessandrini Rebuttal Testimony, page 2, lines 20-21.  


80.
Since July 2000, when PPL Electric sold its one-third interest in Safe Harbor to PPL Holtwood LLC, PPL Electric has purchased 25 Hertz single phase power solely from PPL EnergyPlus, an affiliate of PPL Electric.  Tr. 82, lines 8-21; Tr.  400, lines 7-11.  


81.
PPL Holtwood has a long-term purchase agreement with Safe Harbor covering one-third of Safe Harbor’s 25 Hertz generation output.  Tr. 82, lines 22-25; Tr. 400, lines 3-5.  This contract runs until the year 2030.  See Amtrak Exhibit SRF-9 (Letter From Juan Kimble, dated August 4, 2008).


82.
Going forward, any supplier seeking to deliver 25 Hertz power to PPL Electric’s Conestoga Substation must obtain this power from PPL Holtwood or PPL EnergyPlus.  Tr. 83, lines 2-7, page 401, lines 6-10.  


83.
From a contractual standpoint, with respect to generation supply, PPL Holtwood and PPL EnergyPlus have 100 percent control over the 25 Hertz power delivered to PPL Electric at the Conestoga delivery point.  Tr. 401, lines 11-15.  


84.
If Amtrak is unable to obtain 25 Hertz default service from PPL Electric, Amtrak must obtain this power from one of the utility’s affiliates; there is no other way to maintain service at PPL Electric’s Conestoga Substation.  Tr. 402, lines 2-7.  


85.
If PPL Electric issues a request for proposals (“RFP”), the only bidders in a proposed RFP for 25 Hertz power from the Conestoga delivery point would be PPL affiliates, such as PPL EnergyPlus or entities that have obtained this power from PPL affiliates, including Safe Harbor, PPL Holtwood and PPL EnergyPlus.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 4, lines 11-16; Tr. 84, lines 5-14.  


86.
There is no robust competitive market for 25 Hertz power.  


87.
Amtrak is the only user of 25 Hertz power within the PJM and Safe Harbor is the only direct generator of 25 Hertz power.  There is no vibrant PJM spot market for 25 Hertz power.  Amtrak Statement 2R, Forczek Direct Testimony, page 11, lines 11-16; see also Tr. 342, lines 21-25; Tr. 343, lines 1-10. 


88.
Amtrak has attempted to purchase 25 Hertz power directly from Safe Harbor; however Safe Harbor has asserted that it is an Exempt Wholesale Generator and that Amtrak is a retail power consumer.  Safe Harbor also has stated that, through 2030, it has sold all of its output to its two owners, PPL Holtwood and Constellation Power Source, Inc.  For those reasons Safe Harbor has stated in writing that it cannot sell power directly to Amtrak.  PPL Electric Statement 1R, Stinner Rebuttal Testimony, page 2, lines 19-22; See Amtrak Exhibit SRF-9 (Letter From Juan Kimble, dated August 4, 2008).


89.
Amtrak and PPL Electric executed Service Agreements in 1985 and 1995.  (PPL Electric Statement 1R, Exhibit DRS-2 at ¶ 9).  The 1995 Service Agreement was dated March 30, 1995.  PPL Electric Statement 1R, Exhibit DRS-2; PPL Electric Statement 1R, Stinner Rebuttal Testimony, page 4, lines 17-22.


90.
The 1995 Service Agreement established PPL Electric’s charges for maintenance of certain 25 Hertz power lines.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 13, lines 10-13; PPL Electric Statement 1R, Exhibit DRS-2.


91.
The 1995 Service Agreement was executed before enactment of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801-2812 (“Competition Act”).  The Competition Act was enacted in December of 1996 and became effective on January 1, 1997.  66 Pa. C.S. §§ 2801.


92.
Prior to the March 30, 1995 Service Agreement between Amtrak and PPL Electric, there was another service agreement in effect from August 13, 1985 until 1995.  PPL Electric Statement 1R, Exhibit DRS-2 at ¶ 9.  


93.
PPL Electric has served Amtrak with 25 Hertz service for many decades and specifically under Rate Schedule LPEP since 1994.  In this proceeding, PPL Electric has indicated that it may in the future seek to discontinue 25 Hertz service to Amtrak under Rate Schedule LPEP.  Amtrak Statement 2SR, Forczek Surrebuttal Testimony, page 5, lines 7-9.  


94.
Amtrak could replace the 25 Hertz power generated by Safe Harbor through installation of new frequency converters.  (PPL Electric Statement 1R, Stinner Rebuttal Testimony, page 3, lines 1-2).  


95.
PPL Electric Exhibits A and B are Supply Master Agreements which will be revised to include agreed-to changes under the Joint Petition for Settlement.  PPL Electric MB p. 6.  


96.
The proposed Supply Master Agreements do not contain a “Full Two-Way Payment Clause.”  PPL Electric MB p. 7.  



97.
Inclusion of a Full Two-Way Payment Clause is not necessary to a Supply Master Agreement for the provision of power to fulfill default service requirements.


98.
The Supply Master Agreements are reasonable as revised by the Joint Petition for Settlement.  



99.
The DSP SMA should be approved as an affiliated interest contract after the bidding results are announced, because the solicitation structure assumes a short turnaround time for finalizing the contract, and because the simplified structure of the process assumes that all bidders will be subject to the same standardized form of contract.

B.
Discussion of AMTRAK Issue TC "B.
Discussion of AMTRAK Issue" \f C \l "2" 


Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  



The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  


PPL Electric, as the Applicant, has the burden of proving that its DSP meets the requirements of default service under the applicable statute and regulations.



The definition of a default service provider is:

“Default service provider.”  An electric distribution company within its certified service territory or an alternative supplier approved by the Pennsylvania Public Utility Commission that provides generation service to retail electric customers who:


(1)
contract for electric power, including energy and capacity, and the chosen electric generation supplier does not supply the service; or


(2)
do not choose an alternative electric generation supplier.

66 Pa. C.S. § 2803 (definitions); see also 52 Pa. Code § 54.182.



Default service is meant to ensure that retail electric service is available to customers within the EDC’s service territory.  PPL Electric recognizes its obligations and is prepared to meet the electric default service needs of Amtrak.  The terms of that service are at issue here.


Amtrak and its predecessor have received service at 25 Hertz frequency since the Safe Harbor water generation facility was built.  Safe Harbor owns and operates a hydroelectric facility located on the Susquehanna River in Conestoga, Pennsylvania.  FOF 11.  Safe Harbor owns and operates twelve water wheels, two of which produce the 25 Hertz, single-phase power required by Amtrak for passenger train operations.  FOF 12.  Safe Harbor began producing 25 Hertz, single-phase power in the 1930s.  FOF 14.


The other ten water wheels owned and operated by Safe Harbor produce 60 Hertz, three-phase power; this 60 Hertz, three-phase power is the type of power generally produced, transmitted, and distributed within PJM.  FOF 13. 


From the 1930s to the present, Amtrak and prior railroads have been the only purchasers of 25 Hertz, single-phase power generated by Safe Harbor.  FOF 15.    


The 25 Hertz power produced by Safe Harbor is transmitted on a 25 Hertz power line owned by Safe Harbor, and that power line runs directly into the Conestoga substation, which like Safe Harbor itself, is located in Conestoga, Pennsylvania.  FOF 16. 
From there, Amtrak-owned transmission lines running directly from the Conestoga substation carry the power to points on the Northeast Corridor in Harrisburg and Parkesburg.  FOF 17.



Amtrak receives additional electricity on its Northeast Corridor from five points where the 60 Hertz electricity is delivered from the grid to frequency converters located elsewhere on the Northeast Corridor, but these frequency converters do not normally deliver power directly to Amtrak’s Harrisburg line.  At any time, one or more frequency converters may be out of service.  FOF 18.  Normally, the 25 Hertz power generated by Safe Harbor and delivered by PPL Electric is the only electric power delivered directly into Amtrak’s Harrisburg line.  FOF 19.  


The Conestoga Substation was built in the 1930s to support passenger rail operations, and the Substation is now owned partly by PPL Electric and partly by Amtrak.  FOF 20.  


Safe Harbor sold 25 Hertz power directly to a prior railroad until approximately 1955.  In approximately 1955, Safe Harbor stopped providing this direct service, and PPL Electric began providing the railroad with 25 Hertz power produced by Safe Harbor.  FOF 21.


PPL Electric presently delivers 25 Hertz traction power only under Rate Schedule LPEP; Amtrak is the only ratepayer receiving service under this Rate Schedule.  FOF 22.  Delivery to Amtrak is accomplished only at the Conestoga Substation.  FOF 23.  The line used to transmit this electricity is the only power line feeding into the Conestoga Substation.  FOF 24.  


Because PPL Electric and Amtrak each own a portion of the Substation, PPL Electric can provide service directly to Amtrak at the connection point without utilizing the utility’s sub-transmission system.  The Conestoga Substation receives 25 Hertz power directly from the Safe Harbor generating station without utilizing PPL Electric’s sub-transmission system.  FOF 29. 


PPL Electric established Rate Schedule LPEP on or about February 22, 1994.  FOF 26.  When it was first established, PPL Electric’s Rate Schedule LPEP specifically referenced the 25 Hertz frequency.  PPL Electric removed these specific tariff references unilaterally.  FOF 27.



In 1995, PPL Electric removed the 25 Hertz frequency factor from its LPEP rate schedule, which also states that no new applications for service under the LPEP rate schedule will be accepted after January 1, 2000, and that it will terminate on January 1, 2010.  In addition, Rule 4(A)(1) of its Tariff Rules for Electric Service states:

(1)
The Company’s standard service is single or three phase, sixty Hertz alternating current at standard voltages as specified in the Company’s “Rules for Electric Meter and Service Installations.”  All nonstandard service is in the process of elimination and no new or additional nonstandard service will be supplied.

Electric Pa. P.U.C. No. 201, Sixth Revised Page No. 8.



As the 25 Hertz service to Amtrak is nonstandard under the definition, it is clear that PPL Electric is moving towards eliminating it.  


In addition, PPL Electric points out that the statute addresses nonstandard service:

(b)
Procedures for review by the commission:.—There shall be a rebuttable presumption that the electric distribution company has the ability to receive energy at all points on its system sufficient to meet the needs of all electric generation suppliers’ customers on its system.  The electric distribution company shall not have an obligation to install nonstandard facilities, either as to type or location, for the purpose of receiving energy from the energy supplier unless the energy supplier or its customer pays the full cost of these facilities. . . .
66 Pa. C.S. § 2807(b)(emphasis added).  



Therefore, there exists no statutory reason for Amtrak to expect PPL Electric to continue to provide 25 Hertz service after the expiration of Rate Schedule LPEP at the end of 2009.  While PPL Electric states that it can provide service at 60 Hertz, there is no point of connection in PPL Electric’s service territory which can convert 60 Hertz to 25 Hertz – the Conestoga Substation does not have either a converter (Safe Harbor does) or a connection to the 60 Hertz grid -- so actual service is not possible at 60 Hertz at this time.


PPL Electric would have the discussion stop there.  It does provide argument on several additional points, but these are not determinative.  For example, PPL Electric argues that it has no real DSP obligations to Amtrak since Amtrak transmits electricity from its Pennsylvania lines to the regional commuter railroad authorities with which Amtrak connects, several of which are located beyond the Pennsylvania border.  


There is no question that Amtrak is a unique customer.  Amtrak and the commuter authorities are the result of a break-up of Pennsylvania Railroad following its bankruptcy, and these passenger railroads are physically set up to remain integrated so that Amtrak may move from city to city and state to state.  The state border is not a physical barrier, and electricity will flow across lines regardless of where the lines are located.  The point of delivery to Amtrak of a product which is clearly and historically specific to the railroad is within the PPL Electric service territory.  Amtrak is the customer, and the fact that some of the product crosses out of PPL Electric’s service territory is expected for the industry served.  


In addition, PPL Electric argues at length that Amtrak does not actually “need” the power produced at 25 Hertz by Safe Harbor, and Amtrak rebuts the issue of “need” sufficiently to convince that the power is needed at least to create a buffer to cover exigent circumstances
.  However, the issue of “need” is not really relevant to the duties of default service.  For example, any other large industrial customer would not be audited to determine whether it “needs” the load it uses; the customer simply makes the demand, and the EDC meets that demand.  “Need” is determined by the customer, not the provider.  



Amtrak’s characterization of its own need carries more weight than the characterization of the Company attempting to stop serving Amtrak.



From Amtrak’s perspective, however, “need” is a natural segue to its claims that the Safe Harbor facility should be required to continue to provide 25 Hertz service to it.  



Amtrak is asking the Commission to direct PPL Electric to acquire 25 Hertz service from Safe Harbor as long as there is a customer who needs it (Amtrak is the only PPL Electric customer using 25 Hertz service), when PPL Electric – the entity over which the Commission exercises jurisdiction -- has no ownership interest in Safe Harbor (PPL Holtwood, an affiliate, owns one-third of Safe Harbor, and 1/3 of the energy output of Safe Harbor belongs to PPL EnergyPlus, also an affiliate, under a contract which runs until 2030), and the Commission’s jurisdiction over Safe Harbor itself is not clear.  


It is important to note that, pending before the Commission is the Application of Safe Harbor Water Power Corporation Pursuant to Section 1102(a)(2) of the Pennsylvania Public Utility Code Authorizing Safe Harbor Water Power Corporation to Abandon Public Service Authorized by a Certificate of Public Convenience, A-2008-2078319.  In that proceeding, Safe Harbor avers that it is solely a generator and has no retail customers, therefore it has no need for Commission certification.  Amtrak has filed a Protest to the Application, seeking conditions upon the abandonment.  An Order dismissing preliminary objections against the protest and granting the joinder of PPL Electric, PPL EnergyPlus and PPL Holtwood as indispensable parties was issued on April 14, 2009.  Amtrak raises a number of issues in that case, including:  (1) whether a public utility can unilaterally cease providing retail service, then claim that it doesn’t need a certificate of public convenience since it is not offering retail service; (2) whether a public utility can insert additional levels of sellers and buyers in order to claim that it is purely wholesale service when there always was and still is only one customer for the product; and (3) the importance of the self-characterization of Safe Harbor as an exempt wholesale generator when the Federal Power Act eliminated that category.  However, Safe Harbor is not a party to this case, and these issues cannot be decided here.  Because of time constraints on this proceeding, it cannot be stayed pending the outcome of the other.  



But, even if the Safe Harbor application is granted with conditions which would require the continued generation of electricity at 25 Hertz for a reasonable period of time, Amtrak will have to deal with the facts that PPL Electric is moving towards eliminating nonstandard service, and Safe Harbor has a converter which can not only convert 60 Hertz energy to 25 Hertz, it can also convert 25 Hertz energy to 60 Hertz.  


At some point, Amtrak has to: (1) contract with PPL EnergyPlus for the purchase of 25 Hertz service (this option should be pursued with all due haste, since there is presently no requirement for PPL Electric to provide 25 Hertz service following expiration of its contract with PPL EnergyPlus for its purchase December 31, 2009); (2) install a converter at the Conestoga Substation for PPL Electric to deliver 60 Hertz service to the Amtrak point of delivery (this will involve construction of transmission lines into the Substation as well as provision of the converter itself); (3) take a chance that PPL EnergyPlus will respond to an RFP issued by PPL Electric for 25 Hertz service
; or (4) upgrade its own system (as well as that of the regional railroads to which it connects) to accept service at the same frequency as the rest of the nation.  Should Amtrak need a converter in the PPL Electric service territory, Amtrak will either build it at its own cost or have PPL Electric build it at Amtrak’s cost.  



The PPL Electric and Safe Harbor actions (i.e., eliminating nonstandard service) are not inconsistent with the Electric Choice Act, nor with the provisions regarding default service in Act 129.  The terms governing default service do not mention special or nonstandard service in either piece of legislation, but this is most likely the result of Amtrak being absent from the table when the provisions were drawn up, not a determination that Amtrak’s concerns were not to be considered or addressed.  While the entire electric industry was being restructured, Amtrak was literally “asleep at the switch.
”  



In the meantime, the face of electric service in Pennsylvania changed dramatically.  Without a contract for purchase of electricity at 25 Hertz in place and with the Safe Harbor converter unit up and running, PPL EnergyPlus can sell the electricity on the nationwide grid to a buyer at 60 Hertz.  PPL Electric cannot provide service to Amtrak at 25 Hertz if there is none for sale, and the Commission cannot require a utility to perform an action that is not possible.  In other words, carving out a special Amtrak exception to the default service statute would be unreasonable since PPL Electric does not own the generation.


Since there is no 60 Hertz line leading from a PPL Electric transmission line to Conestoga Substation, service at the higher frequency is not possible unless and until facilities are constructed.  PPL Electric Tariff Rule 4 specifies the terms of the service extension.  



This means that, as of December 31, 2009, Amtrak may be without the power generated at 25 Hertz by the Safe Harbor facility.  The only entity over which the Commission has significant jurisdiction here is PPL Electric – and PPL Electric has no right to the product after that date.  



The goal of the restructuring of the electric industry in Pennsylvania is to foster competition among generation suppliers, and the recent legislation regarding default service seeks to impose basic safeguards on the distribution of electricity to protect consumers from being left without service.  66 Pa. C.S. § 2807(e)(3).  Ironically, the very legislation which seeks to protect customers from losing service by spelling out the obligations of an EDC or EGS providing default service has resulted in the potential loss of meaningful service to a large customer with a unique public purpose and special energy needs.  



Clearly, Amtrak is embued with a public responsibility which makes the prospect of leaving it short of electricity intensely unpleasant, even if caused in part by its own actions (or inactions).  I note that there were no exhibits reflecting that PPL Electric had notified Amtrak of impending change in its service.


It is in the public interest to ensure Amtrak’s ability to provide uninterrupted service.  A contract among the parties for the provision of 25 Hertz service to Amtrak by the time the Commission considers this Recommended Decision would go a long way towards making the rest of this legally-correct recommendation more palatable in its application to the nation’s passenger railroad.  



Default service is meant to cover those who do not shop for an electric supplier, or those whose chosen supplier has failed to provide service.  PPL Electric proposes to lump Amtrak’s default service in with the default service for other Large C&I customers.  However, if PPL Electric issues its RFP without Amtrak’s unique 25 Hertz requirement, it is barring Amtrak from receiving default service.  On the other hand, if PPL Electric does include a special 25 Hertz provision in the RFPs for the Large C&I class, it is limiting qualified bidders to only one:  PPL EnergyPlus, owner of the 25 Hertz output of Safe Harbor – an affiliate.   


PPL Electric must be permitted to issue an RFP for 25 Hertz service in order to provide it to Amtrak or to enter into a sole source contract with PPL EnergyPlus.  However, it cannot be permitted to issue an RFP for the entire Large C&I class which includes a 25 Hertz provision for Amtrak if that RFP effectively limits the pool of qualified bidders to one -- its affiliate, PPL EnergyPlus.  This decision recommends that this be prohibited.  



While Amtrak makes many excellent points in its presentation and briefs, there is simply no legal basis for granting Amtrak’s requests in this proceeding.  The relevant law was not written with nonstandard service in mind, and it makes no provision for it.  Should PPL Electric be able to procure 25 Hertz service for Amtrak, PPL Electric must be permitted to charge Amtrak the actual cost of the contract.  There is no bargaining power here, and there is a single source of the product
.  It is not reasonable to expect PPL Electric to enforce cost-based prices when it has no leverage.  


Therefore, it is recommended that the Commission find that:  (1) PPL Electric has an obligation to provide standard default service to Amtrak should it be necessary and should Amtrak have the proper facilities in place to accept it; (2) PPL Electric be required to issue an RFP for 25 Hertz service if Amtrak has not entered into a contract for service and requests default service at 25 Hertz; and (3) that PPL Electric may not include a requirement that bids for the Large C&I customer tranches must also include the provision of 25 Hertz service.  

 

C.
Discussion of Constellation’s Specific Default Provision TC "C.
Discussion of Constellation’s Specific Default Provision" \f C \l "2" 


All parties, with the exception of Constellation, have accepted the terms of PPL Electric’s SMAs as modified by the Joint Petition for Settlement.  Constellation had three issues with the terms of the SMAs, and two of the three were resolved during settlement negotiations.  The third is discussed herein, and the decision will not affect the Joint Petition for Settlement.  PPL Electric MB p. 7.
Commission review of the Modified DSP is as follows:

(e)(3.7)
At the time the commission evaluates the plan and prior to approval, in determining if the default electric service provider’s plan obtains generation supply at the least cost, the commission shall consider the default service provider’s obligation to provide adequate and reliable service to customers and that the default service provider has obtained a prudent mix of contracts to obtain least cost on a long-term, short-term and spot market basis and shall make specific findings which shall include the following:


(I)
the default service provider’s plan includes prudent steps necessary to negotiate favorable generation supply contracts.


(II)
The default service provider’s plan includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis.


(III)
Neither the default service provider nor its affiliated interest has withheld from the market any generation supply in a manner that violates federal law.

66 Pa. C.S. § 2870(e)(3.7).



PPL Electric avers that the SMAs satisfy these requirements as they are, and Constellation states that they do not unless they are modified to include a “Full Two-Way Payment Clause.”
  


PPL Electric states that there are six reasons to approve the SMAs as they are and to NOT include a Two-Way Payment Clause:  (1) this proposal was rejected in the last PPL POLR case; (2) adoption of the clause would provide a potential financial windfall to a defaulting supplier and provide an inappropriate incentive for breaching the contract under certain circumstances; (3) it is not appropriate for a POLR supply contract where customers depend on the contract for safe and reliable service; (4) it would impose higher costs on PPL Electric’s customer; (5) it is unnecessary and not an industry standard; and (6) the absence of the clause has not led to a reduced number of bidders.



The SMA as written provides that a termination payment be made only to the non-defaulting party, which ensures that the defaulting party will only receive payment for service provided prior to the default and not for expected future income after the termination date.  Constellation’s proposed revision would change the wording in the PPL Electric MB p. 9.



The language in question appears in the context of the determination of a “Settlement Amount,” which is due upon default by PPL Electric or the supplier, Section 12.3(a) states, in pertinent part, that:

…The Non-Defaulting Party shall aggregate all Settlement Amounts into a single liquidated amount (the “Termination Payment”) by netting out: (i) all Settlement Amounts that are due to the Defaulting Party, plus, at the option of the Non-Defaulting Party, any cash or other form of security then available to the Non-Defaulting Party pursuant to Article 14 (Performance Assurance), plus any or all other amounts due to the Defaulting Party under this Agreement; against (ii) all Settlement Amounts that are due to the Non-Defaulting Party plus any or all other amounts due to the Non-Defaulting Party, including but not limited to Default Damages and Costs, under this Agreement, as well as, pursuant to any transactions for Default Load under Supply Master Agreements executed between the Parties pursuant to the PUC Orders.  The Termination Payment shall be due to the Non-Defaulting Party.  In no event will a termination payment result in payment from the Non-Defaulting Party with the exception for any amount due, after set off, for services provided by the Defaulting Party prior to the Early Termination Date.
PPL Electric MB p. 8 (emphasis added in the MB)



Under the present version, “The Settlement Amount is the loss or gain, and costs, which the non-defaulting party incurs as a result of the liquidation of a terminated transaction.”  PPL Electric MB p. 8.  Since the Termination Payment may only be paid to the non-defaulting party, with the exception for amounts due for services provided prior to the default, there is no payment for expected future income.  Constellation’s revision would have the buyer paying the defaulting supplier’s expected “forward income.”  PPL Electric MB p. 9.  


Constellation raised this issue in the CBP case, and in rejecting it, the Commission noted that there is no requirement that the SMAs of each EDC be identical or that they contain the same provisions, whether or not they are “industry-wide.”  The requirement is that the SMAs be reasonable and in the public interest.  CBP Order, p. 58.  The Commission found the SMA in that case to be acceptable and commercially reasonable.  PPL Electric MB, p. 11.  Constellation points out that the results of the CBP may not be comparable since the plan and products sought by PPL Electric in this plan convey different risks:  the CBP products were no more than a year in length, limiting the risks.  Constellation RB, p. 7.
 


PPL Electric offers the following scenario to support its opposition to the proposed revision:

For example, assume that Constellation is a successful bidder in PPL Electric’s RFP and agrees to sell PPL Electric a specified amount of power in 2011 at a price of 10 cents per kwh.  Assume further that Constellation supplies one half of the contracted for power and then breaches the contract and refuses to perform any further.  Assume further that in the meantime the price of power in the market has fallen to 8 cents per kwh.  After Constellation’s breach, PPL Electric “covers” its position by buying replacement power at 8 cents per kwh.  Under PPL Electric’s proposed SMAs, Constellation would be paid 10 cents per kwh for all power actually supplied and nothing for power not supplied.  Under Constellation’s proposed SMA, however, PPL Electric (and more specifically its customers) would have to pay Constellation 10 cents per kwh for all power actually supplied plus 2 cents per kwh (Constellation’s anticipated future profit) for all remaining supply contemplated by the original contract even though Constellation never performed on this portion of the agreement.  



PPL Electric MB pp. 12-13.


PPL Electric maintains that its default provisions are reasonable and consistent with well accepted principles of contract law by compensating the defaulting party for the benefits received, after set off for amounts owed prior to the default, but not permitting the defaulting party to receive the entire benefit of the bargain where it has been only partly carried out.  PPL Electric MB p. 14 (citations omitted).  This is consistent with the public interest and applicable contract law.



Constellation counters that the Full Two-Way Payment Clause is also consistent with controlling contract law principles, Constellation RB p. 9, and while true, that argument misses the point of Commission review.  The EDC’s SMA does not need to include all of the 
best possible terms and phrases.  It simply has to meet the minimal requirements of the statute.  If it does that, the SMA is good enough.
  


PPL Electric refutes Constellations claims that the clause is an industry standard, pointing out that although they do appear in Commission-approved DSP SMAs, the issue was not specifically raised.  Petition of West Penn Power Company, Docket No. P-00072342, Order and Opinion issued July 25, 2008; Petition of Pennsylvania Power Company, Docket No. P‑00072305, Order and Opinion issued January 2, 2008.  PPL Electric MB p. 15.


It appears that the clause is used but is not universal.  PPL Electric MB at 15-16, citing instances.  In addition, in countering Constellation’s argument that the EEI Master Agreement contains the provision, PPL Electric states:

The EEI Master Agreement is a template that parties use as a contract drafting starting point.  It is anticipated that the pro forma document will be amended to suit the particular needs of the parties.  This is evidenced by the fact that the EEI Master Agreement cover sheet lists various terms that parties can choose to include or exclude from a particular contract.  Furthermore, the EEI Master Agreement anticipates written supplements which amend or add terms and conditions to the documents. 

Moreover, the EEI Master Agreement is the type of general trading contract envisioned by Constellation, in which a party may perform under the contract either by making a physical delivery or by financially settling. See Constellation St. 1, p. 22.  PPL Electric does not dispute the potential value that such contracts bring to the marketplace; however, where one party to the contact has a statutory obligation to provide reliable electric service to customers, it is critical that physical delivery actually occur.  A financial settlement does not and will not “keep the lights on” if the supplier defaults.  PPL Electric believes that the SMAs, as proposed, provide the incentives needed to ensure that its suppliers provide actual physical delivery. 
PPL Electric MB p. 16.  


In addition, inclusion of this provision would require revisions to the SMAs to include greater detail surrounding the rights of the non-defaulting party.  PPL Electric St. I-R, p. 22; PPL Electric MB pp. 16-17.



The preference of credit rating agencies is not relevant here.  The concern of the Commission is the continuous and uninterrupted default service to customers, not the credit ratings of the suppliers.  It does not help default customers if the supplier is in better shape financially due to a lucrative default in supplying service, even if it enhances the credit rating of the supplier.  In addition, Constellation’s argument that the Financial Netting Improvements Act of 2006, P.L. No. 109-390 (Dec. 12, 2006) (FNI Act) renders one-way default provisions unenforceable against financial institutions and their affiliates is not convincing.  PPL Electric MB p. 19.



Last but quite important is PPL Electric’s assurance that the competition for its CBP procurements has increased with each procurement.  

PPL Electric’s CBP procurements have produced more bidders in each successive procurement.  PPL Electric St., p. 9.  The July 23, 2007 solicitation had seven bidders, the October 1, 2007 solicitation had nine bidders and the March 24, 2008 solicitation had 14 bidders. Id. at pp. 9-10.  This increase in the number of bidders demonstrates a robust competitive market for supply of PPL Electric’s POLR load.  As noted by Mr. Stinner, the participation in the CBP “has been robust and will yield the best attainable prices for the ultimate consumers.”  PPL Electric St. 1-R, p. 25.  The ever increasing level of competition for PPL Electric’s CBP supply demonstrates that the resulting prices are fully competitive and have not been adversely affected by the absence of a two-way default provision.

PPL Electric MB p. 19-20.  



Constellation argues correctly that the Modified DSP shall be fashioned to foster competition, but it makes a leap in logic when assuming that the plan cannot do so without inclusion of the Full Two-Way Payment Clause.  PPL Electric has shown that competition can and does flourish without the clause.  



PPL Electric’s DSP includes prudent steps necessary to negotiate favorable generation supply contracts as well as prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis without the inclusion of the Full Two-Way Payment Clause advocated by Constellation.  The SMA should be approved as modified by the Joint Petition for Settlement, without further modification.

IV.
CONCLUSIONS OF LAW TC "IV.
CONCLUSIONS OF LAW" \f C \l "1" 


1.
PPL Electric Utility Corporation’s Default Service Program and Procurement Plan for the Period January 1, 2011 through May 31, 2013 as reflected in the Joint Petition for Settlement is designed to provide adequate and reliable service to customers and to support a finding that the default service provider has obtained a prudent mix of contracts to obtain least cost on a long-term, short-term and spot market basis.  66 Pa. C.S. § 2807(e)(3.7).



2.
PPL Electric Utility Corporation’s Default Service Program and Procurement Plan for the Period January 1, 2011 through May 31, 2013 as reflected in the Joint Petition for Settlement includes prudent steps necessary to negotiate favorable generation supply contracts.  66 Pa. C.S. § 2807(e)(3.7)(I).



3.
PPL Electric Utility Corporation’s Default Service Program and Procurement Plan for the Period January 1, 2011 through May 31, 2013 as reflected in the Joint Petition for Settlement includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis.  66 Pa. C.S. § 2807(e)(3.7)(II).



4.
Neither PPL Electric Utility nor its affiliates has withheld from the market any generation supply in a manner that violates federal law.  66 Pa. C.S. § 2807(e)(3.7)(III).  PPL Electric Statement in Support, p. 28, citing Supplemental Direct Testimony of Douglas Stinner, pp. 12-13. 
5.
The DSP SMA is approved as an affiliated interest agreement.  PPL Electric’s unregulated generation affiliates will be permitted to participate in the solicitations with this prior approval.  If any of those affiliates is a successful bidder for one or more tranches, PPL Electric will need to enter into the DSP SMA with that affiliate, and the quick turn-around in the bidding process approval would not permit a thorough review of the contracts.  
6.
The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa. Cmwlth. Ct. 1993).  



7.
The definition of a default service provider is an electric distribution company within its certified service territory or an alternative supplier approved by the Pennsylvania Public Utility Commission that provides generation service to retail electric customers who:  (1)
contract for electric power, including energy and capacity, and the chosen electric generation supplier does not supply the service; or (2) do not choose an alternative electric generation supplier.  66 Pa. C.S. § 2803 (definitions); see also 52 Pa. Code § 54.182.



8.
PPL Electric has an obligation to provide standard default service to Amtrak should it be necessary and should Amtrak have the proper facilities in place to accept it. 



9.
PPL Electric is required to issue an RFP for 25 Hertz service if Amtrak has not entered into a contract for service and requests default service at 25 Hertz.  



10.
PPL Electric may not include a requirement that bids for the Large C&I customer tranches must also include the provision of 25 Hertz service.  

V.
ORDER TC "V.
ORDER" \f C \l "1" 


THEREFORE,



IT IS RECOMMENDED:

1.
That the Joint Petition for Settlement signed by PPL Electric Utilities Corporation, the Commission’s Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Retail Energy Supply Association, the Sustainable Energy Fund of Central Eastern Pennsylvania, PP&L Industrial Customer Alliance, Direct Energy Services, LLC, Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc., Reliant Energy Inc., Richards Energy Group, Inc., Eric Joseph Epstein and PPL EnergyPlus, and not opposed by Consolidated Energy Solutions, Inc., The Pennsylvania State University and National Railroad Passenger Corporation in the case captioned Petition of PPL Electric Utilities Corporation For Approval of a Default Service Program and Procurement Plan for the Period January 1, 2011 Through May 31, 2083, at PUC Docket No. P-2008-2060309, is adopted without modification.
2.
That PPL Electric Utilities Corporation shall file appropriate tariff supplements in accordance with the plan approved in paragraph 1 above, to be effective upon one day’s notice.

3.

That the DSP Supply Master Agreement, as finally approved by the Commission, will be approved as an affiliated interest agreement, as it will benefit consumers, it does not violate any state law, it will not provide PPL Electric Utilities Corporation or any of its affiliates with an unfair competitive advantage and it is in the public interest as it supports PPL Electric Utilities Corporation’s plan for the provider of last resort electric service.


4.
That PPL Electric Utilities Corporation shall fulfill its obligation to provide standard default service to the National Railroad Passenger Corporation, should it be necessary and should the National Railroad Passenger Corporation have the proper facilities in place to accept standard service. 



5.
That PPL Electric Utilities Corporation shall issue an RFP for 25 Hertz service when appropriate if the National Railroad Passenger Corporation has not entered into a contract for service and requests default service at 25 Hertz.  



6.
That PPL Electric Utilities Corporation may not include a requirement that the bids for the Large C&I customer tranches must also include the provision of 25 Hertz service.  



7.
That, if the National Railroad Passenger Corporation enters into a contract for purchase of 25 Hertz power which is generated at the facility owned by the Safe Harbor Water Power Corporation or if the 25 Hertz power is procured in another fashion before the Commission votes on this Recommended Decision, a letter explaining this be filed at this docket and served upon the Commission’s Office of Special Assistants.


8.
That the pro forma Supply Master Agreements are approved as consistent with applicable law without the “Full Two-Way Payment Clause.” 

 

9.

That upon acceptance and approval by the Commission of all three of the following terms this proceeding shall be marked closed:

(a)
The tariff supplement filed by PPL Electric Utilities Corporation consistent with this Order, 
(b)
The Supplemental Compliance Filing regarding the results of the collaborative to develop an optional fixed price service option for Large C&I customers under ¶ 40 of the Joint Petition for Settlement, and

(c)
The Supplemental Compliance Filing regarding the ten-year unit entitlement RFP regarding the results of the collaborative referred to in ¶ 26 of the Joint Petition for Settlement.

	Date:
	April 16, 2009
	
	_________________________________

	
	
	
	Susan D. Colwell

	
	
	
	Administrative Law Judge


	�	Petition of PPL Electric Utilities Corporation for Approval of a Competitive Bridge Plan, PUC Docket No. P-00062227 (Order entered May 17, 2007).





	�	These include:  (1) a substantial reduction in the lead time between contracting for and delivery of supply; (2) inclusion of long term block and spot market components for the Residential and Small C&I Customer Classes; (3) the elimination of a fixed price option for the Large C&I Customer Classes; and (4) quarterly adjustment of rates for the Residential and Small C&I Customer Classes.  





	�	Although PPL Electric’s cover sheets are changed to reflect the time period change, it cannot unilaterally change the Commission’s caption.  This must be done by order.


	�	“Tranche” means a fixed percentage share of a Customer Group that is awarded to Seller in accordance with Buyer’s RFP as set forth in a Transaction Confirmation.  The fixed percentage defined the Tranche size for each of Customer Group.  Default Service Supply Master Agreement, Article 1 Definitions. 





	�	Footnote 6 in the PPL Electric Statement in Support reads:  Over the long term, this could have a negative effect upon the wholesale market, as bidders could be discouraged from bidding.





	�	Footnote 7 in the PPL Electric Statement in Support reads:  A low aggregate cap could disqualify otherwise winning bids, thereby raising the resulting default price.  PPL Electric also notes that its SMAs contain various security provisions to provide protection in the event of a supplier default.


	�	Constellation footnote 11 states:  See Constellation Direct Testimony at pp. 10 (line 4)-11 (line 16).


	�	Constellation footnote 12 states:  See Constellation Direct Testimony at pp. 7(line 24)-9 (line 14).





	�	Constellation’s Statement in Support is constructed in a way which follows the statutory requirements of Act 129 and states specific compliance.  This approach makes it easy to use its Statement in establishing compliance of the Joint Settlement to Act 129, and is much appreciated.


	�	Petition of the West Penn Power Company d/b/a Allegheny Power for Approval of its Retail Electric Default Service Program and Competitive Procurement Plan for Service at the Conclusion of the Restructuring Transition Period, PUC Docket No. P-00072342 (Opinion and Order Mar. 13, 2008).


	�	A more detailed discussion and recitation of elements to be included in the POR filing are set forth in the PPL Statement in Support, p. 31.


	�	See Amtrak’s Reply Brief for a convincing argument of need for the Safe Harbor 25 Hertz power for provision of a public service.


	�	These options are contingent upon the outcome of the Safe Harbor Application for authority to abandon its certificate of public convenience.  If Amtrak convinces the Commission that appropriate conditions should be imposed, it could buy additional time for Amtrak to carry out one of these options.


	�	Amtrak did not participate in PPL Electric’s Competitive Bridge Plan proceeding, which governs the purchase of electricity for 2010.  Amtrak was included in the Large C&I Class, and the CBP does not contain a separate provision for service at 25 Hertz.  


	�	It stands to reason that PPL EnergyPlus will need an incentive to sell the energy at 25 Hertz instead of converting it to 60 Hertz and selling it into the standard market.  As a purchaser of nonstandard energy, Amtrak must understand this.


	�	PPL Electric has the burden of proving that the Modified DSP, including the SMA, meets the legal standard that is set forth in Section 2807(e)(3.7).  Even if the Commission believes that the SMA could be improved in some way, it is bound to approve the Modified DSP, including the SMA, if it meets the standard.  


	�	Note, too, that the CBP is characterized as “non-precedential,” yet the experiences learned there and Commission statements in the Order are cited repeatedly in support of PPL Electric’s arguments.  


	�	This is analogous to the Commonwealth Court review of a Commission decision.  The Commonwealth Court will not insert its own judgment regarding whether the Commission made the best possible decision.  Even if there is an alternative which is clearly superior to the one in the Commission decision, the Court will simply evaluate whether the Commission decision meets the just and reasonable standard.  (This is not to say that the SMA would be better with the clause, as this Recommended Decision does not advocate the clause’s inclusion.)  It is important to note that, if the SMA meets the statutory standard as proposed by the Joint Petition for Settlement, no further review is required.  Should the Commission impose an industry-wide pro forma SMA requiring the clause, then the SMA would be required to include it.  In the absence of that industry-wide requirement, the Commission’s standard of review is to determine that the Applicant’s proposal meets existing legal requirements.  This one does.   
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