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                                                                   Docket No. M-2009‑2092655

TO:  Wal‑Mart Stores East, LP and Sam’s East Inc.

c/o Scott H. DeBroff, Esquire

Alicia R. Petersen, Esquire

Rhoads & Sinon LLP

One South Market Square

P.O. Box 1146

Harrisburg, PA 17108‑1146

Re:
Petition for extension of time to file reply comments on Staff Proposal and questions regarding Smart Meter Procurement and Installation Plans 

With this Secretarial Letter, the Pennsylvania Public Utility Commission (Commission) is denying the request of Wal‑Mart Stores East, LP and Sam’s East Inc. for a two‑day extension to the reply comment filing deadline in the above‑referenced proceeding.   While the Commission is declining to extend the reply comment deadline, the Commission will endeavor to consider reply comments received soon after the close of the comment period when it issues the final Smart Meter Procurement and Installation Plan Implementation Order.
On March 30, 2009, this Commission issued a Secretarial Letter seeking comments on a draft staff proposal and posing questions regarding guidelines for smart meter procurement and installation plans.  Comments were initially due by April 15, 2009, with reply comments due April 27, 2009.  Soon thereafter, several parties contacted Commission staff requesting that the comment periods be extended.  On April 9, 2009, this Commission issued a Secretarial Letter granting the request and extended the comment periods.  Pursuant to that Secretarial Letter, comments were due April 20, 2009
 with reply comments due April 29, 2009.  On April 20, 2009, a total of 15 comments were filed.  Notably, neither Wal‑Mart nor Sam’s filed comments at that time.
On April 29, 2009, Wal‑Mart and Sam’s filed a Petition for Extension of Time.  Specifically, Wal‑Mart requested that it be granted a two day extension to file reply comments.  In support of this request, Wal‑Mart averred that “[d]ue to internal coordination in reviewing the initial comments, [it was] unable to file its Reply Comments to the PA PUC Staff Proposal and Questions in the above mentioned docket today.”

Pursuant to 52 Pa. Code § 1.15 (Extensions of time and continuances), whenever the Commission orders an act to be done within a specified time, that fixed time may be extended for good cause, by the Commission, upon a motion made before the expiration of the fixed time.  While Wal‑Mart filed a petition for extension of time prior to the expiration of the reply comment due date, it failed to provide adequate justification for its inability to meet the fixed time for filing reply comments in its petition.  This Commission finds that an inability to internally coordinate review of initial comments, alone, is inadequate to support a good cause determination.  Wal‑Mart does not indicate that this inability to coordinate the review of initial comments was due to an external force beyond its control.  Such an assertion could provide this Commission with facts to support a good cause justification for granting the request for an extension.
The Commission is not unsympathetic to Wal‑Mart’s and Sam’s plight, as this Commission, its staff and other interested parties are currently endeavoring to meet statutorily imposed deadlines for implementing several significant provisions in Act 129 of 2008, P.L. 1592, to include the above‑referenced proceeding.  In particular, the General Assembly has directed all electric distribution companies (EDCs) with more than 100,000 customers to file a smart meter procurement and installation plan by August 14, 2009.
  The staff proposal and questions that are the subject of the requested comments and reply comments address procedural issues and guidelines EDCs must follow in developing and filing their smart meter procurement and installation plans.  As such, these procedures and guidelines must be finalized and adopted at a Public Meeting early enough to give EDCs time to adapt their plans and filings to those guidelines prior to the August 14, 2009 filing deadline.
In conclusion, due to the rapidly approaching, statutorily imposed deadline of August 14, 2009, this Commission must deny Wal‑Mart’s and Sam’s request for an extension, without a more compelling justification for their inability to meet the reply comment filing deadline.  However, as this proceeding is addressing such leading edge technological and policy issues, this Commission will receive and will consider when possible reply comments filed soon after the April 29, 2009, reply comment deadline.
Very truly yours,

James J. McNulty

Secretary

cc: 
Chairman’s Office

Vice Chairman’s Office

Commissioners’ Offices

Karen Oill Moury, Director of Operations
Bohdan R. Pankiw, Chief Counsel

Robert F. Young, Deputy Chief Counsel

Kriss Brown, Assistant Counsel
� The mailbox rule, as outlined in 52 Pa. Code §§ 1.11(a)(2) and (3), did not apply to either the comment or reply comment due dates.  Due to the compressed time schedule, comments and reply comments will only be deemed timely if actually received by the Secretary on the designated due dates.  See 52 Pa. Code § 1.11(a)(1).


� The Commission notes that Wal�Mart failed to provide a verification or sworn affidavit attesting to the facts contained in this averment, as required pursuant to 52 Pa. Code § 1.36.


� 66 Pa. C.S. § 2807(f).
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