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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition Requesting Interlocutory Review and Answer to Material Questions (Petition) filed by the Pennsylvania Telephone Association (PTA) on behalf of its member companies,
 and The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq PA) (collectively, Petitioners) on June 26, 2009.

The Material Questions and the suggested answers presented in the Petition are:
Question 1:  Did the ALJ err in denying the Preliminary Objections (“POs”) filed by Petitioners seeking to dismiss the complaint on the following bases: (1) The subject of AT&T’s complaint is already the subject of a pending PUC investigation into the Petitioners’ intrastate access rates at Docket No. I-00040105
; and (2) The complaint failed to state a cause of action by failing to allege facts applicable to or aver violations of law by Petitioners, which at all times have adhered to their PUC-approved Chapter 30 Plans and the rates set by the PUC thereunder?

Suggested Answer:  Yes.
Question 2:  Should the Commission grant the Motion for Stay or Consolidation filed by Petitioners seeking to stay or consolidate AT&T’s complaint with the pending PUC investigation on the following bases:  (1) The subject of AT&T’s complaint[] is already the subject of a pending PUC investigation into the Petitioners’ intrastate access rates at Docket No. I-00040105; and (2) The PUC has previously consolidated an identical complaint by AT&T against Verizon at Docket No. C-20027195
 . . .  which remains consolidated, pending, and stayed? 
Suggested Answer:  Yes.
Question 3:  Does the provision of Section 1309(b), 66 Pa. C.S. § 1309(b), mandating a decision within nine months of filing of the complaint or retroactive relief under certain circumstances, apply to AT&T’s complaints against Petitioners’ intrastate access rates?
Suggested Answer:  No.
Petition at 1-2.
Procedural History


On March 19, 2009, AT&T Communications of Pennsylvania, LLC (AT&T PA), TCG New Jersey, Inc. (TCG NJ) and TCG Pittsburgh, Inc. (TCG) (collectively, Complainants) each filed individual complaints (Complaints) with the Commission against thirty-two Pennsylvania rural local exchange carriers (RLECs) for a total of ninety-six Complaints.  The Complaints alleged that each RLEC’s intrastate access charges violate Sections 1301 and 3011 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1301 and 3011.  The Complainants requested that the RLECs be required to reduce intrastate access rates to levels which correspond to the rates each company assesses for interstate switched access.  



On April 16, 2009, Chief Administrative Law Judge (CALJ) Veronica A. Smith issued an Order which consolidated the thirty-two Complaints filed by each of the three individual Complainants into three lead Complaint dockets.  These three lead cases were subsequently consolidated into one case for purposes of hearing and decision.  Procedural Order dated June 24, 2009.


On April 24, 2009, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement.  On May 12, 2009, the Office of Trial Staff (OTS) filed a Notice of Appearance.



On April 30, 2009, PTA filed identical Answers to each of the ninety-six Complaints.  PTA denied the material allegations in the Complaints and contended that the Complainants were attempting to end run the pending RLEC Access Charge Investigation, which was partially stayed at the time.
  They further argued that said pending investigation was the appropriate forum for deciding access charge issues.



Also on April 30, 2009, PTA filed a document styled “Preliminary Objections and Motion for Stay or Consolidation.”  This document argued that the Complaints should be (1) dismissed, (2) stayed due to the pending RLEC Access Charge Investigation or (3) consolidated with those proceedings.  A Notice to Plead was not attached to this document.  PTA rectified this deficiency on May 1, 2009.  



On May 5, 2009, Sprint Communications Company, L.P.; Sprint Spectrum, L.P.; Nextel Communications of the Mid-Atlantic, Inc.; and NPCR, Inc. (collectively, Sprint) filed a Petition for Intervention.  On June 19, 2009, Administrative Law Judge (ALJ) Kandace F. Melillo granted this Petition.  


On May 13, 2009, the Complainants filed their joint Answer to PTA’s Preliminary Objections and Motion for Stay or Consolidation.  The Complainants argued that the case should not be dismissed, stayed or consolidated with the RLEC Access Charge Investigation.  On May 20, 2009, Sprint filed a pleading entitled “Opposition to PTA Preliminary Objections and Motion for Stay or Consolidation.”  
ALJ Melillo’s Order Denying Preliminary Objections and Motion for Consolidation or Stay (Order Denying Preliminary Objections) was dated June 22, 2009.  Judge Melillo found that the Complaints should not be dismissed based on the Preliminary Objections.  Although she tended to agree that the Complaints should be addressed as part of the RLEC Access Charge Investigation, she concluded that she could not order the consolidation of these cases because the RLEC Access Charge Investigation was not assigned to the Office of Administrative Law Judge (OALJ) at the time.
  Finally, she noted that Sprint had argued that Section 1309(b) of the Code, 66 Pa. C.S.     § 1309(b), requires the Commission to either issue a decision on the Complaints within nine months of their filing or make any reductions in access rates that may be granted retroactive to that date.  Section 1309(b) states that it applies 

[O]nly when the requested reduction in rates affects more than 5% of the customers and amounts to in excess of 3% of the total gross annual intrastate operating revenues of the public utility, provided that, if the public utility furnishes two or more types of service, the foregoing percentages shall be determined only on the basis of the customers receiving, and the revenues derived from the type of service to which the requested reduction pertains.  

Sprint’s filing did not address these conditions.  Judge Melillo concluded that a ruling on this point was required before she ruled on PTA’s request for a stay of these proceedings.  Order Denying Preliminary Objections at 13.
A telephone conference call was held on June 23, 2009, to discuss the applicability of Section 1309 to the instant Complaints.  According to the ALJ:
While the parties discussed this issue at length during the Telephone Conference, no consensus was reached and it was decided that PTA would seek a Commission ruling on this matter through the expeditious filing of a petition for review and answer to a material question, pursuant to 52 Pa. Code    § 5.302.
Procedural Order at 2.  Consequently, ALJ Melillo did not issue a ruling on the applicability of Section 1309 or on PTA’s request for a stay.  A procedural schedule was established to allow for a Commission resolution of these proceedings within the nine-month period.  Id., at 2.
On June 25, 2009, Verizon Pennsylvania Inc.; Verizon North Inc.; Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance; MCImetro Access Transmission Services, LLC d/b/a Verizon Transmission Services; and MCI Communications Services, Inc. (collectively, Verizon) filed a Petition to Intervene in this proceeding.  This Petition was granted by an Order dated June 26, 2009.  On June 30, 2009, the Broadband Cable Association of Pennsylvania (BCAP) filed a Petition for Intervention.  This Petition was granted by an Order dated July 1, 2009.
As stated previously, the Petitioners filed the Petition Requesting Interlocutory Review and Answer to Material Questions on June 25, 2009.  Briefs were filed on July 6, 2009, by the Complainants, Embarq, OCA, OTS, PTA,
 Sprint and Verizon.  Also on July 6, 2009, BCAP filed correspondence indicating that it would not submit a brief supporting or opposing the Petition.
Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
Legal Standards for Interlocutory Review of a Material Question
The standards for interlocutory review of a material question are set forth in the Commission’s Regulation at 52 Pa. Code § 5.302.  That Regulation requires that the petitioner state “the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, that the alleged error, and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation, Docket Nos. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pennsylvania Inc., Docket No. R-00984411 (Order entered February 11, 1999); Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).
Positions of the Parties
Petitioners contend that there are numerous compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  First, they argue that the Complaints raise complex policy issues that are being considered in the RLEC Access Charge Investigation.  Petitioners submit that they would be substantially prejudiced by the ALJ’s ruling because they would be forced to participate in multiple cases simultaneously, each case dealing with the same subject matter.  Petition at 2.
Second, the Petitioners note that the ALJ did not consolidate this case with the RLEC Access Charge Investigation because the latter case was not assigned to OALJ.  “Under the ALJ’s ruling only the PUC has the power to do that which the ALJ determined was appropriate, but lacked the power to do . . . .”  Petition at 2-3.
Third, the Petitioners point out that the ALJ did not resolve the question of the applicability of Section 1309(b) to this proceeding.  

[A] PUC ruling is the only means by which the parties can obtain resolution.  Without a ruling, the PTA companies and Embarq potentially will be faced with large retroactive refunds to access customers and equally large retroactive recoupments from local service customers and/or the Pennsylvania Universal Service Fund, which customers will also be prejudiced.  The outcome will be a chaotic series of cross billings if the PUC does not answer the question now.  Alternatively, the AT&T complaint is now on a fast track as the ALJ and parties attempt to meet the nine month deadline (close of record by August 14, 2009).
Petition at 3.
The OCA also argued that the Commission should grant consideration of the material questions.  According to the OCA, the matters raised in the Petition for Interlocutory Review “are of vital public importance.”  OCA’s Brief at 3.  The OCA further argued that it is unreasonable to litigate the complex and important issues presented in this case according to the expedited schedule developed due to the potential applicability of Section 1309(b).  Id. at 4.  
None of the other Parties addressed the question of whether or not the Commission should consider the proffered Material Questions.
Disposition
Pursuant to 52 Pa. Code § 5.303(a), the Commission shall do one of the following with regard to a petition seeking interlocutory review and answer to a material question that has arisen during the course of a proceeding:
(1)   Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.
(2)   Determine that the petition was improper and return the matter to the presiding officer.

(3) Decline to answer the question.

(4) Answer the question.
On consideration of the positions of the Parties, we find that the Petitioners have demonstrated that interlocutory review is necessary in order to prevent substantial prejudice.  The Parties would be substantially prejudiced if they were unnecessarily required to litigate multiple cases simultaneously, each case dealing with the same subject matter.  Consequently, we will grant interlocutory review.  
Material Question 1
The question presented is:

Did the ALJ err in denying the Preliminary Objections (“POs”) filed by Petitioners seeking to dismiss the complaint on the following bases: (1) The subject of AT&T’s complaint is already the subject of a pending PUC investigation into the Petitioners’ intrastate access rates at Docket No. I-00040105; and (2) The complaint failed to state a cause of action by failing to allege facts applicable to or aver violations of law by Petitioners, which at all times have adhered to their PUC-approved Chapter 30 Plans and the rates set by the PUC thereunder?

We will address the first subpart of this question.  Based on our answer to this question, there is no need to address the remaining subpart of this question.

ALJ’s Position

PTA’s Preliminary Objections contended that the Complaints should be dismissed, pursuant to 52 Pa. Code § 5.101(a)(6), due to the pendency of a prior proceeding (i.e., the RLEC Access Charge Investigation).   The ALJ denied this preliminary objection, concluding that PTA failed to provide sufficient information to determine that the doctrine of lis pendens applies to this case.  Order Denying Preliminary Objections at 11.
Positions of the Parties

PTA contends that its Preliminary Objections should be granted and the Complaints dismissed.  PTA argues that the Complaints should be dismissed because:
AT&T has repeated its mantra both in opposing a further stay of the [RLEC Access Charge Investigation] now pending before the Commission, as well as in the PAUSF/Rate Benchmark Investigation [the part of the RLEC Access Charge Investigation that was not stayed by our April 24, 2008 Order] . . . .  Now using the procedural gambit of a “complaint,” AT&T seeks a third forum to argue that intrastate rates should be reduced to interstate levels.

 PTA’s Brief at 4-5 (notes omitted).  PTA argues that the Complaints represent an “end-run” around these proceedings, in which AT&T has participated.  A complaint is not the appropriate mechanism for challenging or appealing a prior Commission order.   Id., at 9.  Consequently, PTA contends that the Complaints should be dismissed.
Embarq also argues that the Preliminary Objections should be granted, adopting the reasoning set forth in PTA’s Brief.  Embarq’s Brief at 3.
In contrast, the Complainants and Verizon argue that the Complainants have a statutory right to file a complaint against a utility’s rates.  AT&T’s Brief at 1; Verizon’s Brief at 3.  The Complainants allege that “fundamental due process dictates that AT&T’s complaint be heard.”  Id. at 3. 

Sprint notes that a final decision has not yet been issued in the RLEC Access Charge Investigation.  Consequently, Sprint argues that issue preclusion, collateral estoppel, and res judicata do not bar the Complaints.
In addition, Sprint disputes PTA’s claim that the issues in the RLEC Access Charge Investigation are identical to the issues raised by the Complaints.  Sprint contends that the issues in the RLEC Access Charge Investigation are considerably broader than those to be addressed in the instant proceedings.  Sprint’s Brief at 3.  
Sprint also notes that the RLEC Access Charge Investigation has been stayed for much of the period since its inception.  Sprint contends:
Until and unless the Commission reinitiates its investigation in Docket No. I-00040105, the PTA’s allegation that AT&T’s exercise of its statutory rights to contest unjust, unreasonable and discriminatory rates via formal complaint is a ‘collateral attack’ on the Commission’s investigation docket is baseless.
Sprint’s Brief at 4.  Similarly, the Complainants contend “the mere existence of a several-times-stayed proceeding is no basis for delaying Commission action on AT&T’s complaint.”  AT&T’s Brief at 9.  To the contrary, they argue there are many reasons for moving forward, not the least of which is the nine-month deadline established  by 66 Pa. C.S. § 1309(b).  
The Complainants argue:

In filing its POs, the PTA relied on 52 Pa. Code §5.101(a)(6), which states that one ground for dismissing a case is the pendency of a prior proceeding.  The purpose of this regulation is to preclude the simultaneous litigation of two cases dealing with the same issue.  That is most definitely not the situation here.  There is not currently an open case reviewing any of the PTA companies’ intrastate access rates.  There is no open case where evidence has been introduced, nor is there a case where any sort of schedule has been set.  There is no active case where the Commission is investigating the issues raised in AT&T’s complaint, and therefore the parties are not at risk of wasting time or resources litigating the same issues in two different proceedings.
AT&T’s Brief at 9 (emphasis in original).  They therefore argue that the Complaints should proceed according to the litigation schedule set forth in the Procedural Order.

Disposition

Our Rules of Practice and Procedure, 52 Pa. Code § 5.101(a)(6), permit a party to file a preliminary objection based on the pendency of a prior proceeding.  In construing our Rules of Practice and Procedure, we are not bound by the Rules of Civil Procedure, but we can and have found reference to them helpful for guidance.  Pa. PUC v. Metropolitan Edison Company, 54 Pa. P.U.C. 57 (1980); Pa. PUC v. Harold Williams, 53 Pa. P.U.C. 552 (1979). 

Rule of Civil Procedure 1028(a)(6) provides that a party may file a preliminary objection based on the pendency of a prior proceeding.  In construing this provision, the Pennsylvania Superior Court has said:
 [A] party may raise preliminary objections based on the pendency of a prior action. Pa.R.C.P. 1028(a)(6). In order to plead successfully the defense of lis pendens, i.e., the pendency of a prior action, it must be shown that the prior case is the same, the parties are the same, and the relief requested is the same. Penox Technologies, Inc. v. Foster Medical Corp., 376 Pa. Super. 450, 546 A.2d 114, 115 (Pa. Super. 1988). The purpose of the lis pendens defense is to protect a defendant from harassment by having to defend several suits on the same cause of action at the same time. Id. The doctrine of lis pendens requires that the prior action be pending. Norristown Auto Co. v. Hand, 386 Pa. Super. 269, 562 A.2d 902, 904 (Pa. Super. 1989). Under Pennsylvania law, the question of a pending prior action "is purely a question of law determinable from an inspection of the pleadings." Davis Cookie Co. v. Wasley, 389 Pa. Super. 112, 566 A.2d 870, 874 (Pa. Super. 1989).

Once the defense is raised, a court may dismiss or stay the subsequent proceedings. Penox, 546 A.2d at 115. It has long been held that a party asserting the defense of lis pendens must show that the case is the same, the parties are the same, and the rights asserted and relief prayed for the same. Norristown, 562 A.2d at 904. The three-pronged identity test must be applied strictly when a party is seeking dismissal under the doctrine of prior pending action. Id. Alternatively, if the identity test is not strictly met but the action involves a set of circumstances where the litigation of two suits would create a duplication of effort on the part of the parties, waste judicial resources and "create the unseemly spectacle of a race to judgment," the trial court may stay the later-filed action. 562 A.2d at 905.  

Crutchfield v. Eaton, 806 A.2d 1259, 1262 (Pa. Super. 2002).
We have reviewed the pleadings in this proceeding and the lengthy history of the RLEC Access Charge Investigation and we conclude that there is not the strict identity necessary to dismiss the instant Complaints.  The cases are not the same; we agree with Sprint that the RLEC Access Charge Investigation is much broader than the Complaints.  In addition, the rights asserted and the relief requested in the two cases are not precisely the same. As a result, we will not dismiss the Complaints. 
That does not end our analysis, however.  As the Superior Court stated, if the three elements of the lis pendens doctrine are not strictly met, a tribunal nevertheless may stay a proceeding if the litigation of two suits would create a duplication of effort by the parties, waste judicial resources, and create a race to judgment.  Considering all of the facts and circumstances surrounding the instant Complaints and the RLEC Access Charge Investigation, we find that these two proceedings should not be permitted to proceed separately and simultaneously.  
While the substance of the two matters is not identical, it is undeniable that there is considerable overlap in the issues being considered in both cases.  Permitting both matters to proceed simultaneously would certainly create a duplication of effort by the Parties and would waste the resources of this Commission.  This point is important because unlike court proceedings, where private parties typically bear the costs of litigation, the costs of Commission proceedings are ultimately recovered in assessments and rates paid by ratepayers.  In addition, we agree with PTA that permitting these two matters to proceed separately could result in inconsistent judgments. 

The Complainants have been clear that they are unsatisfied with our decisions to stay the RLEC Access Charge Investigation.
  Also, we note that the Complainants insist that we must resolve their Complaints within nine months (or, if we fail to meet that deadline but ultimately order a reduction in the RLECs’ access charges, the order must be retroactive to the date that is nine months after the Complaints were filed).  In our view, this is the kind of “race to judgment” that warrants our intervention.       
Consistent with Crutchfield, supra, we could stay the instant Complaints pending a resolution of the RLEC Access Charge Investigation.  We believe, however, that the public interest is best served by consolidating the instant Complaints with the on-going RLEC Access Charge Investigation.  The Complainants suggested such consolidation as one form of relief.  Specifically, the Complaints requested that the Commission enter an order that:
(2)
Directs either that this proceeding be consolidated with Docket No. I-00040105, or that the scope of that Docket or this case be expanded to determine, for each RLEC, what measures are appropriate and necessary, if any, to enable the RLEC to respond to the reduction in its intrastate switched access revenues . . . .
Complaint at ¶ 25.  Similarly, such consolidation was one of the forms of relief requested in PTA’s Preliminary Objections and Motion for Stay or Consolidation.  See, page 18.
Consolidation is consistent with our decision in AT&T Communications of Pennsylvania, LLC v. Verizon North Inc. and Verizon Pennsylvania Inc., C-20027195 (Order entered December 24, 2002).  In that case, AT&T filed a formal complaint seeking an investigation of Verizon North’s access charges, a determination that those charges were unjust and unreasonable, and an order reducing them to a level no greater than the access rates charged by Verizon Pennsylvania.  The Commission consolidated the complaint with the investigation and ordered the matter be resolved in an on-the-record proceeding.

Consequently, we will consolidate the instant Complaints with the RLEC Access Charge Investigation.
  Upon consolidation, the Complaints will be subject to the decision which we also adopt today at Docket No. I-00040105.
Considering our decision on subpart (1) of Material Question 1, there is no need for us to address the remaining Material Questions.
Conclusion



For the foregoing reasons, we will grant interlocutory review and consider the Material Questions.  Further, we will consolidate the Complaints with the RLEC Access Charge Investigation, consistent with this Opinion and Order.  THEREFORE,


IT IS ORDERED:


1.
That the Petition for Interlocutory Review and Answer to Material Question is granted, consistent with 52 Pa. Code § 5.303(a)(3). 


2.  
We hereby consolidate the following cases:
 Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, Docket No. 
I-00040105;

AT&T Communications of Pennsylvania, LLC v. Armstrong Telephone Company – Pennsylvania, Docket No. C-2009-2098380;
AT&T Communications of Pennsylvania, LLC v. Armstrong Telephone Company – North, Docket No. C-2009-2098386;
AT&T Communications of Pennsylvania, LLC v. Buffalo Valley Telephone Company, Docket No. C-2009-2098425;
AT&T Communications of Pennsylvania, LLC v. Commonwealth Telephone Company, LLC, Docket No. C-2009-2098428;
AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Breezewood, LLC, Docket No. C-2009-2098474;
AT&T Communications of Pennsylvania, LLC v. Bentleyville Telephone Company, Docket No. C-2009-2098519;
AT&T Communications of Pennsylvania, LLC v. Citizens Telephone Company of New York, Docket No. C-2009-2098526;
AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Canton, LLC, Docket No. C-2009-2098528;
AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Lakewood, LLC, Docket No. C-2009-2098679;
AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Oswayo River, LLC, Docket No. C-2009-2098769;
AT&T Communications of Pennsylvania, LLC v. Citizens Telephone Co. of Kecksburg, Docket No. C-2009-2098891;
AT&T Communications of Pennsylvania, LLC v. Frontier Communications of Pennsylvania, LLC, Docket No. C-2009-2099211;
AT&T Communications of Pennsylvania, LLC v. Conestoga Telephone and Telegraph Company, Docket No. C-2009-2099280;
AT&T Communications of Pennsylvania, LLC v. Denver & Ephrata Telephone & Telegraph Company, Docket No. C-2009-2099297;
AT&T Communications of Pennsylvania, LLC v. Hickory Telephone Company, Docket No. C-2009-2099318;
AT&T Communications of Pennsylvania, LLC v. Ironton Telephone Company, Docket No. C-2009-2099700;
AT&T Communications of Pennsylvania, LLC v. The North-Eastern Pennsylvania Telephone Company, Docket No. C-2009-2099701;
AT&T Communications of Pennsylvania, LLC v. Lackawaxen Telecommunications Services, Docket No. C-2009-2099703;
AT&T Communications of Pennsylvania, LLC v. Laurel Highland Telephone Company, Docket No. C-2009-2099704;
AT&T Communications of Pennsylvania, LLC v. TDS Telecom/Mahanoy & Mahantango Telephone Company, Docket No. C-2009-2099706;
AT&T Communications of Pennsylvania, LLC v. Marianna and Scenery Hill Telephone Company, Docket No. C-2009-2099708; 
AT&T Communications of Pennsylvania, LLC v. North Penn Telephone Company, Docket No. C-2009-2099732;
AT&T Communications of Pennsylvania, LLC v. Consolidated Communications of Pennsylvania Co., Docket No. C-2009-2099741;
AT&T Communications of Pennsylvania, LLC v. Palmerton Telephone Company, Docket No. C-2009-2099762;
AT&T Communications of Pennsylvania, LLC v. Pennsylvania Telephone Company, Docket No. C-2009-2099763;
AT&T Communications of Pennsylvania, LLC v. Pymatuning Independent Telephone Co., Docket No. C-2009-2099764;
AT&T Communications of Pennsylvania, LLC v. South Canaan Telephone Company, Docket No. C-2009-2099766;
 AT&T Communications of Pennsylvania, LLC v. TDS Telecom/Sugar ValleyTelephone Company, Docket No. C-2009-2099767;
AT&T Communications of Pennsylvania, LLC v. Venus Telephone Corporation, Docket No. C-2009-2099768;
AT&T Communications of Pennsylvania, LLC v. Windstream Pennsylvania LLC, Docket No. C-2009-2099780;
AT&T Communications of Pennsylvania, LLC v. Yukon-Waltz Telephone Company, Docket No. C-2009-2099783;
AT&T Communications of Pennsylvania, LLC v. Embarq Pennsylvania, Docket No. C-2009-2099797;
TCG New Jersey, Inc. v. Armstrong Telephone Company – Pennsylvania, Docket No. C-2009-2099805;
TCG New Jersey, Inc. v. Armstrong Telephone Company – North, Docket No. C-2009-2099833;
TCG New Jersey, Inc. v. Bentleyville Telephone Co., Docket No.                C-2009-2099838;
TCG New Jersey, Inc. v. Buffalo Valley Telephone Company, Docket No. C-2009-2099935;
TCG New Jersey, Inc. v. Citizens Telephone Company of Kecksburg, Docket No. C-2009-2099961;
TCG New Jersey, Inc. v. Frontier Communications of Breezewood, Inc., Docket No. C-2009-2099977;
TCG New Jersey, Inc. v. Commonwealth Telephone Company, Docket No. C-2009-2100002;
TCG New Jersey, Inc. v. Citizens Telephone Company – New York, Docket No. C-2009-2100107;
TCG New Jersey, Inc. v. Frontier Communications of Oswayo River, LLC, Docket No. C-2009-2100200;
TCG New Jersey, Inc. v. Frontier Communications of Canton, Inc., Docket No. C-2009-2100207;
TCG New Jersey, Inc. v. Frontier Communications of Lakewood, Inc., Docket No. C-2009-2100208;
TCG New Jersey, Inc. v. Frontier Communications of Pennsylvania, Inc., Docket No. C-2009-2100209;
TCG New Jersey, Inc. v. Conestoga Telephone & Telegraph Co., Docket No. C-2009-2100210;
TCG New Jersey, Inc. v. Denver & Ephrata Telephone & Telegraph Co., Docket No. C-2009-2100211;
TCG New Jersey, Inc. v. Hickory Telephone Company, Docket No.            C-2009-2100213;
TCG New Jersey, Inc. v. Ironton Telephone Company, Docket No.            C-2009-2100238;
TCG New Jersey, Inc. v. Marianna and Scenery Hill Telephone Company, Docket No. C-2009-2100253;
TCG New Jersey, Inc. v. Lackawaxen Telecommunications Services, Docket No. C-2009-2100634;
TCG New Jersey, Inc. v. Embarq, Docket No. C-2009-2100657;
TCG New Jersey, Inc. v. Laurel Highland Telephone Company, Docket No. C-2009-2100658;
TCG New Jersey, Inc. v. TDS Telecom/Mahanoy & Mahantango Telephone Company, Docket No. C-2009-2100661;
TCG New Jersey, Inc. v. North Penn Telephone Company, Docket No.      C-2009-2100679;
TCG New Jersey, Inc. v. The North-Eastern Telephone Company, Docket No. C-2009-2100680;
TCG New Jersey, Inc. v. Palmerton Telephone Company, Docket No.        C-2009-2100725;
TCG New Jersey, Inc. v. Consolidated Communications of Pennsylvania Company, Docket No. C-2009-2100738;
TCG New Jersey, Inc. v. Pennsylvania Telephone Company, Docket No.  C-2009-2100860;
TCG New Jersey, Inc. v. Pymatuning Independent Telephone Company, Docket No. C-2009-2100866;
TCG New Jersey, Inc. v. Windstream Pennsylvania, LLC, Docket No.       C-2009-2100905;
TCG New Jersey, Inc. v. Yukon-Waltz Telephone Company, Docket No.   C-2009-2100908;
TCG New Jersey, Inc. v. Venus Telephone Corporation, Docket No.         C-2009-2100915;
TCG New Jersey, Inc. v. South Canaan Telephone Company, Docket No. C-2009-2100917;
TCG New Jersey, Inc. v. TDS Telecom/Sugar Valley Telephone Company, Docket No. C-2009-2100943;
TCG Pittsburgh, Inc. v. Armstrong Telephone Company – Pennsylvania, Docket No. C-2009-2098735:

TCG Pittsburgh, Inc. v. Armstrong Telephone Company – North, Docket No. C-2009-2098760;
TCG Pittsburgh, Inc. v. Bentleyville Telephone Company, Docket No.      C-2009-2098936;
TCG Pittsburgh, Inc. v. Buffalo Valley Telephone Company, Docket No.  C-2009-2098990;
TCG Pittsburgh, Inc. v. Citizens Telephone of Kecksburg, Docket No.       C-2009-2099060;
TCG Pittsburgh, Inc. v. Frontier Communications of Breezewood, LLC, Docket No. C-2009-2099596;
TCG Pittsburgh, Inc. v. Frontier Communications of Canton, LLC, Docket No. C-2009-2099631;
TCG Pittsburgh, Inc. v. Frontier Communications of Lakewood, LLC, Docket No. C-2009-2099834;
TCG Pittsburgh, Inc. v. Frontier Communications of Pennsylvania, LLC, Docket No. C-2009-2099935;
TCG Pittsburgh, Inc. v. Frontier Communications of Oswayo River, LLC, Docket No. C-2009-2099983;
TCG Pittsburgh, Inc. v. North Penn Telephone Company, Docket No.       C-2009-2100011;
TCG Pittsburgh, Inc. v. Palmerton Telephone Company, Docket No.        C-2009-2100024;
TCG Pittsburgh, Inc. v. Consolidated Communications of Pennsylvania Company, Docket No. C-2009-2100036;
TCG Pittsburgh, Inc. v. Pennsylvania Telephone Company, Docket No.    C-2009-2100049;
TCG Pittsburgh, Inc. v. Pymatuning Independent Telephone Company, Docket No. C-2009-2100051;
TCG Pittsburgh, Inc. v. South Canaan Telephone Company, Docket No.   C-2009-2100109;
TCG Pittsburgh, Inc. v. TDS Telecom/Sugar Valley Telephone Company, Docket No. C-2009-2100110;
TCG Pittsburgh, Inc. v. Venus Telephone Corporation, Docket No.           C-2009-2100112;
TCG Pittsburgh, Inc. v. Windstream Pennsylvania, LLC, Docket No.        C-2009-2100114;
TCG Pittsburgh, Inc. v. Yukon-Waltz Telephone Co., Docket No.               C-2009-2100116;
TCG Pittsburgh, Inc. v. United Telephone Company of Pa. d/b/a Embarq Pa., Docket No. C-2009-2100117;
TCG Pittsburgh, Inc. v. Conestoga Telephone and Telegraph Company, Docket No. C-2009-2100133;
TCG Pittsburgh, Inc. v. Commonwealth Telephone Company, Docket No. C-2009-2100135;
TCG Pittsburgh, Inc. v. Denver & Ephrata Telephone & Telegraph Co., Docket No. C-2009-2100151;
TCG Pittsburgh, Inc. v. Hickory Telephone Co., Docket No.                      C-2009-2100152;
TCG Pittsburgh, Inc. v. Ironton Telephone Co., Docket No.                       C-2009-2100154;
TCG Pittsburgh, Inc. v. Lackawaxen Telecommunications SVCS, Inc., Docket No. C-2009-2100155;
TCG Pittsburgh, Inc. v. Laurel Highland Telephone Co., Docket No.        C-2009-2100157;
TCG Pittsburgh, Inc. v. TDS Telecom/Mahanoy & Mahantango Telephone Co., Docket No. C-2009-2100159;
TCG Pittsburgh, Inc. v. Marianna and Scenery Hill Telephone Co., Docket No. C-2009-2100215;
TCG Pittsburgh, Inc. v. The North-Eastern Pennsylvania Telephone Company, Docket No. C-2009-2100236; and
TCG Pittsburgh, Inc. v. Citizens Telephone Company of New York, Docket No. C-2009-2101274.
[image: image1.emf]3.
Upon consolidation, the instant Complaints shall be subject to the Order at Docket No. I-00040105, which we also adopt today.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 23, 2009
ORDER ENTERED:  July 29, 2009
� 	PTA represents the following companies in this proceeding:  Armstrong Telephone Company – Pennsylvania; Armstrong Telephone Company – North, Bentleyville Telephone Company; Buffalo Valley Telephone Company; Citizens Telecommunications Company – New York; Citizens Telephone Company of Kecksburg; Commonwealth Telephone Company LLC d/b/a Frontier Communications Commonwealth Telephone Company; Frontier Communications of Breezewood, LLC; Frontier Communications of Canton, LLC; Frontier Communications of Lakewood, LLC; Frontier Communications of Oswayo River, LLC; Frontier Communications of Pennsylvania, LLC; Conestoga Telephone and Telegraph Company; Denver and Ephrata Telephone and Telegraph Company; Hickory Telephone Company; Ironton Telephone Company; Lackawaxen Telecommunications Services; Laurel Highland Telephone Company; TDS Telcom/Mahanoy & Mahantango Telephone Company; Marianna and Scenery Hill Telephone Company; The North-Eastern Pennsylvania Telephone Company; North Penn Telephone Company; Consolidated Communications of Pennsylvania Company; Palmerton Telephone Company; Pennsylvania Telephone Company; Pymatuning Independent Telephone Company; South Canaan Telephone Company; TDS Telcom/Sugar Valley Telephone Company; The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania; Venus Telephone Corporation; Windstream Pennsylvania LLC; and Yukon-Waltz Telephone Company.  Answer to Formal Complaint at 1, note 1.


� 	Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, Docket No.        I-00040105 et al. (RLEC Access Charge Investigation).


� 	AT&T Communications of Pennsylvania, Inc. v. Verizon North Incorporated, Docket No. C-20027195 (Order entered December 24, 2002).


� 	Pursuant to our Order entered April 24, 2008, certain aspects of the proceedings at Docket No. I-00040105 et al., were stayed until the earlier of:  April 24, 2009 or the outcome of the Federal Communications Commission’s proceeding at CC Docket No. 01-92. 


� 	When the ALJ issued her Order Denying Preliminary Objections, the RLEC Access Charge Investigation was before the Commission.


� 	PTA filed a corrected brief on July 7, 2009.


� 	We reject the Complainants’ argument that the Preliminary Objections should be denied because the RLEC Access Charge Investigation has not been an active pending case.  The Complainants’ argument overlooks the fact that the RLEC Access Charge Investigation has been inactive because this Commission has, on several occasions, following notice and opportunity to be heard, made a deliberate and considered decision that the public interest requires that the proceedings be stayed.  





� 	Considering that the Complaints are being consolidated with a proceeding that was instituted several years ago, the nine-month deadline in Section 1309(b) will not apply to the consolidated proceeding.
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