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	COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265
	IN REPLY PLEASE REFER TO OUR FILE


August 25, 2011
Docket No. A-2010-2153371

TO ALL PARTIES: 

Re:  Application of Laser Northeast Gathering Company, LLC for Approval to 

Begin to Offer, Render, Furnish, or Supply Natural Gas Gathering and Transporting or Conveying Service by Pipeline to the Public in Certain Townships of Susquehanna County, Pennsylvania

By Order entered June 14, 2011, the Commission determined that Laser met the threshold standard regarding whether its service constituted “public utility” service and remanded the proceedings to the ALJ to determine whether granting a Certificate of Public Convenience is “necessary or proper for the service, accommodation, convenience, or safety of the public.”  Commissioner James H. Cawley dissented from the Commission’s determination finding that Laser’s proposed service did not meet the standard of “to or for the public” and issued a Dissenting Statement.  MarkWest Liberty Midstream and Resources, LLC filed a Petition for Reconsideration or, in the Alternative, Clarification, on June 29, 2011.  The Pennsylvania Independent Oil and Gas Association filed a Petition for Reconsideration on June 29, 2011.  On July 11, 2011, Laser, the Office of Trial Staff, Office of Consumer Advocate and Vera Scroggins filed Answers to the Petitions.  On August 25, 2011, the Commission denied the Petitions for Reconsideration but did grant the Petition for Clarification.  Consistent with his Dissent, Commissioner Cawley dissented from the majority’s opinion.


With Reconsideration having been denied by the majority of the Commission, this case now proceeds to hearing, on remand, before the ALJ to consider and issue a Recommended Decision on whether a Certificate should be granted to Laser so that it may operate as a public utility in Pennsylvania.  Section 106.D of the Commission’s Procedures Manual provides that: 
In contested on-the-record proceedings, Commissioner(s) shall inform the Secretary; the Director of Operations; the Chief Counsel; the Chief Administrative Law Judge; all parties to the case and other Commissioners, of particular issues that a Commissioner wishes explored in the case – or request that the Secretary inform appropriate parties.  All individuals and parties shall be notified, in writing, by the Commissioner or by the Secretary.
Accordingly, in order to create a complete record in this matter, Commissioner Cawley requests that Laser and the parties to this proceeding address the issues set forth in Attachment A.   The questions and areas of concern listed in Attachment A are not intended to limit the relevant issues that may be raised by the parties to determine whether the issuance of a Certificate to Laser is necessary or proper for the service, accommodation, convenience, or safety of the public.
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Sincerely,






Rosemary Chiavetta,








Secretary

Attachment

Cc:
All Parties of Record

Chairman Robert F. Powelson, PUC


Vice Chairman John F. Coleman, Jr., PUC


Commissioner Pamela A. Witmer, PUC


Commissioner Wayne E. Gardner, PUC


Commissioner James H. Cawley, PUC


Office of Administrative Law Judges


Hon. Susan D. Colwell, OALJ

Attachment A

Application of Laser Northeast Gathering Company, LLC

For Approval to Begin to Offer, Render, Furnish, or Supply

Natural Gas Gathering and Transporting or Conveying Service

By Pipeline to the Public in Certain Townships of 

Susquehanna County, Pennsylvania

Docket No. A-2010-2153371
Items To Be Investigated in Detail before the Administrative Law Judge
A. Questions Regarding the Gathering Contracts:
1. This public interest inquiry—whether or not the granting of a Certificate of Public Convenience is “necessary or proper for the service, accommodation, convenience, or safety of the public” under Section 1103(a) of the Public Utility Code, 66 Pa. C.S. § 1103(a)—is a fact specific inquiry. Consequently, I request that all agreements Laser has entered into with producers, to date, be introduced into evidence, under protective order if necessary.  

2. The record indicates that Laser entered into three gathering agreements with three unaffiliated producers.  

a. Who are they and when were the three gathering agreements entered into relative to the filing of Laser’s Application? 

b. Is the timing of entry into these contracts relevant to the Commission’s determination under Section 1103? 

c. Were the contracts subject to a condition precedent that they would be effective only upon the certification of Laser as a public utility?  

d. What is the Commission’s role with regard to the contracts already entered into?

e.  What effect would those contracts have on future contracts? 

f. Do the contracts contain standardized terms and conditions common to each contract?  

g. If so, what are those standard terms and conditions? 

h. Will it be typical that contracts with future customers contain such standard terms and conditions?  

i. If not, and the contract terms vary one to the other, how will they vary? 

j. What are the unique circumstances of each producer and individual issues which need to be negotiated between the producer and gatherer in order for Laser to provide service? 

3.  Will Laser contract with all producers that request service or are there specially tailored contract terms or conditions involving the quality and composition of the producer’s gas, siting, design, or construction of a gathering system that would be unacceptable to Laser and prevent Laser from contracting with a potential customer?  If so, what are those terms or conditions? 

4. (a)  Will Laser deny service to a customer if it cannot meet the demands of a customer without expanding its system capacity?  (b)  Is there a cost or point where expanding capacity is not possible due to extreme costs or other factors?  (c)  If so, what costs or factors would make expansion to serve a customer prohibitive? 

5. (a)  If service is rejected by Laser because of allegations of lack of capacity, how will affirmations of a lack of capacity be proven, if additional facilities or compression can be added to produce yet more capacity?  (b)  Would such a revision to the project change the project’s status as a public utility?

6. Negotiated contracts must be done on an individual basis to establish technical requirements for treating gas and transportation service, delivery points, and other terms and conditions.  (a)  What are those other terms and conditions?  (b)  Is it unusual for a public utility to have an entire customer base composed of competitive exceptions necessitating such individualized contracts? (c)  What complications might the PUC encounter regulating such a diverse customer class?

7. Laser testified that, if it is granted a Certificate of Public Convenience and cannot agree with a potential customer upon a specific term or condition in a contract, the Commission will be left with the duty to establish just and reasonable terms and conditions of service, subject to Laser’s tariff, to comply with 66 Pa. C.S. §§ 1301, 1304 and 1501. Given the time it will take to file and complete such a proceeding, what will happen while a producer seeks such a Commission determination if the producer cannot move gas and, by the time the adjudication is rendered, there is then not sufficient capacity for the producer?  

8. Is a potential customer who cannot agree to contractual terms with Laser effectively eliminated from doing business with Laser?

9. (a)  If entering into a contract poses such uniqueness that difficulty in reaching agreement about terms and conditions persists as part of the natural gas gathering business, how does Laser propose to avoid discrimination among customers?  (b)  Should Laser’s interconnection contracts be publicly available to police and prevent unreasonable discrimination in violation of 66 Pa. C.S. § 1304?

10. (a)  Because natural gas gathering contracts are negotiated in a competitive business environment and the terms are unique to the wells they cover, can contracts be fairly “standardized” to reconcile with public utility status?  (b)  In a competitive framework, if leverage becomes part of the negotiation process, can leverage to negotiate favorable contract terms be part of a public utility’s relationship with a customer?

B. Questions Regarding Laser’s Tariff:

1. Laser testified that, if granted a Certificate of Public Convenience, in addition to negotiating contracts with customers providing for technical terms of service, it would also establish a maximum rate in a filed tariff.   (a)  How will the tariff maximum rate be determined?  (b)  Will Laser’s customers have access to detailed and transparent tariff rate element information?  (c)  What are the guidelines to be used in establishing an acceptable maximum rate?  (d)  How should rates be shown to be just and reasonable?  (e)  If one producer is paying twice as much as another producer, yet only minor differences exist in their service, how would such rates be shown to be just and reasonable?

2. Will the use of maximum rates create competitive advantage for large producers with multiple wells, at the expense of smaller producers with one or only a few wells, if each well has similar volumetric production?   

3. Will Laser’s tariff set forth essential terms of service common to all customers? If so, what are those terms?

4. Why is the minimum volume of transported natural gas not specified in Laser’s tariff as required by Section 60.3(a) of the Commission’s natural gas transportation regulations, 52 Pa. Code § 60.3(a)?

5. (a)  What terms in Laser’s contracts with its customers will not be subject to transparency typical in public utility tariffs?  (b)  What precautions and consumer protections will be used, other than the “upper pricing limit,” to protect Laser’s similarly situated customers?

C. Extent of Public Utility Status:

1. In an effort to clarify the Commission Order of June 14, 2011 further, if a Certificate of Public Convenience is granted, will public utility status be given to every pipe laid, whether in the backbone of the gathering system or horizontals or laterals?

2. (a)  What are the specific facts or circumstances that render a gathering system a public utility?  (b)  Will an affirmation that a pipeline is holding itself out to the public for gathering service be sufficient to render them so?

D. Financial Fitness Inquiry:

Before granting a Certificate of Public Convenience, inquiry and evaluation must be made of the applicant’s financial fitness to function as a public utility and to serve the public interest.  To that end, identify and provide the background and finances of each of the principal owners of Laser so as to confirm the financial fitness of the owners and their financial ability to comply with the requirements of a jurisdictional utility.

E. Necessity of Service:

The Commission will grant a Certificate of Public Convenience if it finds that “such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.”  Given the traditionally competitive nature of gathering services, sophisticated and adroit parties, and pressures of the market place to keep prices down, why should the Commission find this project “necessary or proper” and thus deserving of the issuance of a Certificate of Public Convenience?

F. Should Conditions be Imposed on a Certificate of Public Convenience if Granted?

On remand, the Administrative Law Judge is to consider whether any conditions should be imposed on a Certificate of Public Convenience if granted to Laser.  Specifically, should there be any conditions imposed regarding pipeline siting, restrictions on eminent domain, the need to follow United States Department of Transportation regulations, or statutory abandonment requirements.  Are there any other conditions not specified which should be considered?  If so, what are they and what are the recommendations, with legal support therefor, of the parties and the Administrative Law Judge?
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