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I. INTRODUCTION 

On November 18, 2011, Aqua Pennsylvania, Inc. ("Aqua" or the "Company") 

filed Supplement No. 115 to Tariff Water-Pa. P.U.C. No. 1 ("Supplement No. 115"), to 

become effective January 18,2013. 

Supplement No. 115 seeks approval of rates and rate changes which would 

increase total annual operating revenues by $38.6 million. The Office of Small Business 

Advocate ("OSBA") filed a Complaint alleging that the materials filed by Aqua may be 

insufficient to justify the rate increase requested and that the Company's present and 

proposed rates, rules, and conditions of service may be unjust, unreasonable, unduly 

discriminatory, and otherwise contrary to law, particularly as they pertain to small 

business customers. 

By Order entered January 12, 2012, the proposed Supplement No. 115 was 

suspended by operation of law until August 18, 2012. The Commission ordered an 

investigation into the lawfulness, justness, and reasonableness of the rates, rules, and 

regulations contained in the proposed Supplement No. 115. 

The Commission's Bureau of Investigation and Enforcement ("I&E"), the Office 

of Consumer Advocate ("OCA"), the OSBA, and The Aqua Large User's Group 

("AquaLUG") entered appearances as active parties in this case. Other active parties 

include Mr. Robert Curtius and Mr. Jerome Linden. Several pro se parties chose to 

participate as inactive parties to this proceeding. 

Administrative Law Judges ("ALJs") Angela T. Jones and Darlene D. Heep were 

assigned to this proceeding and issued a Prehearing Conference Order on January 20, 

2012. 



Five public input hearings were held during the month of March, 2012. 

Aqua served its direct testimony with its filing on November 18, 2012. Other 

parties' served direct testimony on February 17, 2012. Rebuttal testimony was served on 

March 19, 2012, and surrebuttal testimony on April 5, 2012. 

Evidentiary hearings took place on one day, April 10, 2012, at which Mr. Curtius 

cross-examined several witnesses, and the parties stipulated to the testimony and agreed 

to admit all testimony and exhibits into the record without objection. 

Aqua, I&E, OCA, and AquaLUG, reached an agreement in principle to settle the 

rate case. On April 20, 2012, a Joint Petition for Settlement ("Settlement") and 

Statements in Support of the Settlement were submitted to the ALJs. 

The OSBA did not join in the Settlement, but filed a letter dated April 19, 2012, 

stating that it did not oppose the Settlement. On May 2, 2012, Mr. Linden and Mr. 

Curtius filed objections to the Settlement. Several other inactive parties chose to support 

or to oppose the Settlement. On May 3, 2012, Aqua filed its response to Mr. Curtius' 

objections to the Settlement. 

The Commission issued the Recommended Decision ("RD") of ALJs Jones and 

Heep on May 18, 2012. Exceptions are due one week later, on May 25, 2012. 

The OSBA submits the following Exceptions to the Recommended Decision. 



II. EXCEPTIONS 

A. EXCEPTION NO. 1: The ALJs erred in Their 
Characterization ofthe OSBA's Position with Respect to the 
Company's Current Return on Equity ("ROE") (RD at 33, 44). 

In the RD, the ALJs mischaracterize the position of the OSBA with respect to the 

Company's current ROE. In two separate places, the ALJs characterize the OSBA's 

position on this issue as supporting the notion that the Company's current ROE is 

"inadequate," as evidenced by the ALJs' following statements: 

The non-Company public advocates all provided testimony 
to calculate an ROE for future earnings. (I&E Stmt. 1, OCA 
Stmt 2S and OSBA Stmt 1.) Implicit in the presentation of a 
ROE for future earnings is the premise that the current ROE 
is inadequate.1 

*** 

// is agreed that the record evidence demonstrated a rate of 
return on common at 9,49% as inadequate when evaluating 
future, projected and forecasted earnings of similar 
companies used as a barometer group. See OCA Stmt. 1 and 
1-S, I&E Stmt. 1 and OSBA Stmt. 1. Furthermore, the non-
Company public advocate witnesses failed to rebut the 
statement made by the Company that its current ROE is 
inadequate and therefore justifies the need for a rate 
increase.2 

These statements mischaracterize the OSBA's position. In both instances, the ALJs 

reference OSBA Statement No. 1, and thereby imply that OSBA witness Brian Kalcic 

agreed that the Company's current ROE is inadequate. 

OSBA witness Mr. Kalcic never testified1 or implied that the Company's current 

ROE of 9.49% was inadequate, contrary to these two statements by the ALJs. Unlike other 

1 RD at 36 (emphasis added). 
2 RD at 44 (emphasis added). 



witnesses in this proceeding, Mr. Kalcic did not recommend a specific ROE level for 

Aqua. Instead, Mr. Kalcic testified that the Commission should award Aqua an ROE no 

greater than 10.00% in this proceeding.3 Logically, the fact that Aqua's current ROE of 

9.49% is below the OSBA's recommended ROE cap of 10.00% says nothing about 

whether or not an ROE of 9.49% is inadequate. Therefore, the ALJs erred in concluding 

that the OSBA agreed that the Company's current ROE of 9.49%) is inadequate. 

6. EXCEPTION NO. 2: The ALJs Erred in Stating that the OSBA 
Failed to Rebut The Statement Made by the Company that the 
ROE was Inadequate and Therefore Justifies the Need for a Rate 
Increase. (RD at 36). 

As quoted in Exception 1, above, on page 36 of the RD the ALJs conclude that "the 

non-Company public advocate witnesses failed to rebut the statement made by the 

Company that its current ROE is inadequate and therefore justifies the need for a rate 

increase." Since Mr. Kalcic offered surrebuttal testimony to the Company in support of 

the OSBA's recommended ROE cap of 10.0%, the record does not support the ALJ's 

conclusion with regard to the OSBA 4 Once again, the ALJs erred in concluding that 

the OSBA agreed that the Company's current ROE is inadequate. 

3 See OSBA Statement No. 1 at pgs. 5-7. 

4 See OSBA Statement No. 3 at pgs. 3-4. 



C. EXCEPTION NO. 3: The ALJs Erred in Using Mr. Kalcic's 
"Method" to Assign an ROE in the Context of a Black Box 
Settlement, and Moreover, the ALJs Altered the Terms of this 
Settlement by Assigning the ROE. (RD at 38-39). 

In the RD, the ALJs overstepped their bounds in assigning an ROE to the 

Company using Mr. Kalcic's methodology. The ALJs stated: 

The issue before the undersigned is whether it is 
reasonable, just and in the public interest to permit the ROE 
to be set at 10.2% for purposes of the DSIC as agreed to by 
the signatory parties to the Joint Settlement. I&E argued 
that setting the ROE at 10.2% for purposes of the DSIC 
provides a period of stability for both Aqua and its 
customers (Joint Settlement Appendix D at 6-7, ̂  lO.c.) 
Furthermore, although the Joint Settlement did not assign 
an ROE, the undersigned ALJs used the method of the 
OSBA witness, Mr. Kalcic, to approximate a ROE with the 
$16.7 million increase. See attachment I.5 

Presumably, the ALJs used Mr. Kalcic's "method" as set forth in his direct 

testimony, at Exhibit BK-1. What the ALJs fail to realize is that Mr. Kalcic's Exhibit 

BK-1 was based on the revenue requirement components included in the Company's filed 

case, not on the various revenue requirement assumptions that the settling parties may 

have employed to arrive at a $16.7 million increase. Not only did the ALJs use Mr. 

Kalcic's methodology in a way that it was not intended to be used, the use of Mr. 

Kalcic's spreadsheet implies that the OSBA approves of the ALJs' approach for 

calculating an ROE for the Company under the settlement. Neither of these scenarios is 

endorsed by the OSBA, and both should be ignored by the Commission. 

The OSBA notes that it did not join in the Settlement, but did not oppose the 

Settlement for reasons of its own. The agreement reached among the settling parties has 

been altered by the ALJs' attempt to approximate an ROE based upon the final agreed-to 

5 RD at 38-39. 



revenue number using a methodology propounded by a party that did not join in the Joint 

Settlement. In a black box settlement, the underlying ROE is confidential, and publishing 

an estimate of that ROE in a RD, as has happened here, may constitute grounds for the 

withdrawal of Aqua and/or any of the other parties from the Settlement. 

III. CONCLUSION 

For the reasons set forth in its letter of April 19, 2012, as well as the additional 

factors enumerated in these Exceptions, the OSBA respectfully requests that the 

Commission ignore the portions of the Recommended Decision referenced herein when 

determining whether to approve the Settlement in its entirety without any modifications. 

Respectfully submitted. 
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