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HISTORY OF THE PROCEEDING



On October 27, 2010, Darryl Hicks (“Hicks” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following, among other things:  that there are incorrect charges on the bill; that he tried to avoid a service interruption in March 2010; that he was told that he was charged $6,066.01 after his meter was changed in May 2005 because his meter had not been recording actual usage since February 2000; and that the Respondent did not follow its own procedures when it changed the meter.  The Complainant wants the Respondent to remove the outstanding charges on his bill for usage prior to the May 2005 meter exchange and to provide actual meter readings for each month since May 2005. 



On November 22, 2010, the Respondent filed an Answer and New Matter with a Notice to Plead.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent admitted that the Complainant called to dispute his bill in March 2010 and that it responded to the Complainant’s dispute by correspondence dated April 1, 2010.  The Respondent referred to a October 6, 2010 Bureau of Consumer Services decision which dismissed the informal complaint and required the Complainant to pay a budget of $224.00 plus $158.00 towards the arrearage beginning in November 2010.  The Respondent stated that the Complainant’s account balance was $9,507.06 and that he had three broken payment agreements between October 2002 and October 2010.  In the New Matter the Respondent averred that after it exchanged the Complainant’s meter on May 2, 2005, it issued the Complainant a bill in the amount of $6,066.01 on May 3, 2005, for previously unbilled services.  The Respondent stated that the Complainant was in the Customer Responsibility Program (“CRP”) until September 29, 2009.  When he was removed from CRP, the frozen arrears became due.  The Respondent argued that the Complainant is barred from contesting the May 2005 bill since the statute of limitations is three years, 66 Pa.C.S.A § 3314(a).  In addition, the Respondent contended that based on 66 Pa.C.S.A § 1312, the ratepayer can only seek a refund up to four years after the improper bill is discovered.



By hearing notice dated September 13, 2011, the hearing in this matter was scheduled for Thursday, November 17, 2011, at 10:00 a.m. and the case was assigned to the undersigned.



By correspondence, dated November 8, 2011, and received November 14, 2011, the Complainant requested a continuance so that he could request documents from the Respondent and submit a subpoena application.  The Respondent’s counsel indicated that he did not object to the continuance request and that the parties agreed to exchange documents on an informal basis before resorting to formal requests.


By order dated November 16, 2011, the hearing scheduled for November 17, 2011, was continued to allow the Complainant to engage in discovery.  



By hearing notice dated November 17, 2011, the hearing was rescheduled for February 6, 2012.



On January 25, 2012, Order #3 was sent to the parties.



A hearing was held in this matter on February 6, 2012, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Darryl Hicks, testified in support of the complaint.  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Wendy Vacca, a customer review officer for the Respondent, who sponsored five exhibits:  PGW Exhibit 1-Specific Service Agreement Statement of Accounts; PGW Exhibit 2-Contacts for Account; Hicks, Darryl; PGW Exhibit 3-“DRU Dispute” Daryl Hicks dated May 16, 2005; PGW Exhibit 4-Search for Negotiated Payment Arrangements; and PGW Exhibit 5 – the Bureau of Consumer Services Decision dated October 4, 2010. 


The record was held open for the Respondent to submit a late filed exhibit regarding the CRP applications (Tr. 95, 98, 99).


By correspondence dated March 15, 2012, the Respondent’s counsel provided PGW Exhibit 6 - a seven (7) page exhibit entitled “E-mail re: CRP enrollment records”.  The Complainant did not object to the admission of Exhibit 6 by March 27, 2012.  Therefore, PGW Exhibit 6 will be admitted into evidence as a late filed exhibit pursuant to 52 Pa. Code § 5.404(a).  


The record in this case consists of a 104 page transcript of the hearing and six (6) exhibits.  The record closed on March 28, 2012.
FINDINGS OF FACT



1.
The Complainant is Darryl Hicks, 462 West Winona Street, Philadelphia, PA 19144. 



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant established an account with the Respondent when he moved to the Winona Avenue property (service address) around 1987 (Tr. 23; PGW Ex. 1).



4.
The Complainant has the following gas appliances: a gas stove, gas hot water heater and gas house heater.  Although at the time of hearing he had an electric dryer, he previously used a gas dryer.  He also has an old gas fireplace that he has used a few times 
(Tr. 26, 31, 32, 33).


5.
Prior to May 3, 2005, the Complainant was receiving estimated bills 
(Tr. 51; PGW Ex. 1 at 1; PGW Ex. 2 at 5; PGW Ex. 3 at 1).



6.
On May 2, 2005, the Complainant’s meter, meter #1640845, was removed (Tr. 61, 66; PGW Ex. 2 at 5; PGW Ex. 3).



7.
On May 3, 2005, the Complainant was rebilled in the amount of $6,066.01 for previously unbilled service (Tr. 51, 53; PGW Ex. 1 at 1).



8.
The Respondent tested meter #1640845 on May 3, 2005, and June 4, 2005 (Tr. 66, 67; PGW Ex. 3).



9.
On May 16, 2005, the Complainant complained to the Respondent about the $6,066.01 bill (Tr. 51, 61, 65; PGW Ex. 2 at 5; PGW Ex. 3).



10.
On May 20, 2005, the Respondent gave the Complainant a credit in the amount of $551.99 due to a revenue adjustment for changes in the gas cost rate over the period of the makeup bill (Tr. 53, 66; PGW Ex. 1 at 1; PGW Ex. 2 at 5).



11.
In response to the Complainant’s dispute, the Respondent conducted an investigation and found the bill to be correct.  The Respondent sent the Complainant a letter explaining its findings and notifying him of his right to contact the Commission (Tr. 51, 61, 66, 67; PGW Exs. 2, 3).


12.
From June 2, 2005, until the time of the hearing the Complainant was billed based on actual meter readings (Tr. 54; PGW Ex. 1).



13.
On November 3, 2005 the Respondent enrolled the Complainant in CRP.  At the time of the Complainant’s enrollment, the outstanding balance was $6,106.11.  The Complainant’s monthly payments were $67.50 (Tr. 54, 56; PGW Ex. 1 at 1).  


14.
On December 26, 2006 the Respondent removed the Complainant from CRP for failure to make the CRP payments.  The balance was $6,037.96 (Tr. 56, 57; PGW Ex. 1 at 1). 


15.
CRP customers make payments based on their income and they pay $5.00 a month towards the arrears.  During a three (3) year period, the customer receives 1/36 forgiveness each month if they make timely payments (Tr. 55).  



16.
When customers enroll in CRP they must provide social security cards for each household member with proof of income for the last 30 days for each household member (Tr. 55).  


17.
CRP is the only program which requires the submission of a social security card (Tr. 55). 



18.
From January 8, 2007, to March 9, 2007, the Respondent billed the Complainant for actual usage (Tr. 57; PGW Ex. 1).  


19.
On March 9, 2007, the Respondent enrolled the Complainant in CRP.  At the time of the Complainant’s enrollment, the outstanding balance was $7,320.19.  The Complainant’s monthly payments were $67.50 (Tr. 57; PGW Ex. 1 at 1).



20.
On May 2, 2008, the Respondent removed the Complainant from CRP for failure to make the CRP payments.  The balance was $7,069.84 (Tr. 57; PGW Ex. 1 at 1). 



21.
From May 5, 2008, to August 1, 2008, the Complainant was billed for actual usage (Tr. 58; PGW Ex. 1).  


22.
On August 1, 2008, the Respondent enrolled the Complainant in CRP.  At the time of the Complainant’s enrollment, the outstanding balance was $7,575.79.  The Complainant’s monthly payments were $67.50 (Tr. 58; PGW Ex. 1 at 1).



23.
A CRP balance of $67.50 was owed when the Complainant’s CRP agreement broke on September 9, 2009, because he failed to recertify.  The total balance due was $7,089.43 (Tr. 58, 64; PGW Ex. 2).  



24.
Since September 9, 2009, the Complainant has been billed based on actual usage (Tr. 58; PGW Ex. 1).



25.
When the Complainant filed a dispute with the Respondent on March 31, 2010, the Respondent advised the Complainant that the issue had been addressed in the complaint he filed on May 16, 2005 (Tr. 63; PGW Ex. 2).


26.
The Complainant failed to present evidence to show that his November 3, 2010 bill was $382.00 instead of $89.61 (Tr. 24, 25, 59, 60; PGW Ex. 1 at 5).


27.
The Bureau of Consumer Services issued its decision report on October 6, 2010.  It was noted that the Complainant’s balance was $9,361.98 on May 5, 2010.  The informal complaint was dismissed and the Complainant was directed to pay a budget of $224.00 plus $158.00 towards the arrearage for a total of $382.00 beginning in November 2010 (Tr. 65, 68, 69; PGW Ex. 2, 5).



28.
The Complainant made the following payments between October 2010 and February 6, 2012:  $100.00 payment on October 12, 2010; $100.00 payment on December 7, 2010; and $200.00 payment on April 11, 2011 (Tr. 68, 69; PGW Ex. 1 at 5).


29.
At the time of the hearing, the Complainant’s balance was $12,120.07 (Tr. 18, 48; PGW Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Incorrect charges



The Complainant stated that he was contesting the May 2005 bill in the amount of $6,066.01 because he was not told that he could file a complaint with the Commission when he tried to contest the bill in 2005 (Tr. 28).  In addition, he said that he did not receive a resolution from PGW when he disputed the bill in 2005 (Tr. 35). 



It is undisputed that the Complainant was receiving estimated bills prior to May 2005 and that the Respondent exchanged the meter on May 3, 2005 (Tr. 51, 61, 66; PGW Ex. 1 at 1; PGW Ex. 2 at 5; PGW Ex. 3).  



Wendy Vacca, a customer review officer for the Respondent, testified that the Respondent visited the property to obtain an actual reading and exchange the meter.  After the actual reading, PGW sent the Complainant a large bill because the previous bills were underestimated (Tr. 51).  Starting with June 2, 2005, the Complainant’s bills are based on actual meter readings (Tr. 54; PGW Ex. 1).



The Respondent presented evidence to demonstrate that the customer disagreed with the bill after the meter exchange (Tr. 51; PGW Ex. 2 at 5; PGW Ex. 3).  After the dispute was filed on May 16, 2005, the Respondent sent the Complainant a letter explaining the findings and stating that he was eligible for a payment agreement for 63 months to pay the amount rebilled (Tr. 51, 61, 66, 67; PGW Ex. 2, 3).  



It is undisputed that the Complainant had a balance of $406.07 on May 3, 2005, before the meter exchange.  After the Respondent issued a make-up bill for $6,066.01, it credited the Complainant’s account in the amount of $551.99 (Tr. 53, 66; PGW Ex. 1 at 1; PGW Ex. 2 at 5).  The credit was an adjustment for changes in the gas cost rate over the period of the makeup bill (Tr. 53).


The Respondent objected to the Complainant contesting the May 2005 bill because the complaint was filed more than three years after the bill was issued and because any refund would be more than four years after the bill was issued.  The Respondent argued that the Complainant is barred from contesting the May 2005 bill since the statute of limitations is three years, 66 Pa.C.S. § 3314(a).  In addition, based on 66 Pa.C.S. § 1312, the ratepayer can only seek a refund up to four years after the improper bill is discovered.


The applicable sections read as follows:

Section 1312(a), 66 Pa.C.S. §1312(a):

If, in any proceeding involving rates, the Commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the Commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the Commission shall have the power and the authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of such excessive payment ․.



Section 3314(a) of the Public Utility Code, states 
§ 3314.  Limitation of actions and cumulation of remedies. 

(a)  General rule. --No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

(b) Remedies and penalties cumulative. --All suits, remedies, prosecutions, penalties, and forfeitures provided for, or accruing under, this part, shall be cumulative.



The Complainant does not deny that the instant complaint was filed more than four years after the May 2005 bill was issued.  However, he stated that the Respondent failed to investigate the initial complaint and that he was not notified that he could file a complaint with the Commission. 



The evidence in the record shows that the Complainant did protest the May 2005 bill to the Respondent on May 16, 2005.  The Respondent has produced evidence to show that it sent a letter containing the results of its investigation and that it informed the Complainant about his right to file a complaint with the Commission.  Even without the evidence regarding the investigation and notification, section 3314(a) precludes the Complainant from filing a complaint in 2010 regarding the May 2005 meter exchange or the May 2005 bill.  In addition, section 1312 (a) prevents the Complainant from collecting a refund more than four years after the bill was issued. 



The Complainant stated that his November 2010 bill was incorrect because it was much larger than the October 2010 bill (Tr. 24-26).  He testified that his October 5, 2010 bill was $56.76 and his November 3, 2010 bill was $382.00 (Tr. 24-26).  The Respondent’s records show that the November 3, 2010 bill was $89.61 (Tr. 59, 60; PGW Ex. 1 at 5).  The Complainant failed to present evidence to support his testimony.   



Based on the evidence in the record, the Complainant has not demonstrated that his bills are incorrect.

CRP Program/Social Security Number


The Complainant testified that he was unable to access his account because the Respondent had a different social security number for the account.  When the Respondent indicated that the number was provided when the Complainant applied for the Customer Responsibility Program (“CRP”), the Complainant denied that he applied for that program.  



The Complainant requested proof that he applied for the program.  Since the applications were processed more than four years ago, the Respondent was not able to produce the actual applications.  However, the account statement shows that he was originally enrolled in CRP on November 3, 2005 (Tr. 54; PGW Ex. 1).  Ms. Vacca explained that while on CRP customers make payments based on their income and they pay $5.00 towards the arrears (Tr. 55).

During a 3 year period, each month the customer receives 1/36 forgiveness if they make timely payments (Tr. 55).  When the customer enrolls in CRP they must provide social security cards for each household member with proof of income for the last 30 days for each household member (Tr. 55).  CRP is the only program which requires the submission of a social security card (Tr. 55).  When the Complainant was on CRP his monthly bill was $67.50 (Tr. 56; PGW Ex. 1).  The Complainant was removed from CRP on December 6, 2006 (Tr. 56, 57).  From January 8, 2007, to March 9, 2007, the Complainant was billed for actual usage (Tr. 57; PGW Ex. 1).  From March 9, 2007, to May 2, 2008, the Complainant was on CRP (Tr. 57: PGW Ex. 1).  From May 3, 2008, to July 30, 2008, he was billed for actual usage.  He was enrolled in CRP from August 1, 2008, to September 9, 2009 (Tr. 58, 64; PGW Ex. 1, 2).  Since September 9, 2009, the Complainant has been billed for actual usage (Tr. 58: PGW Ex. 1).



The Complainant failed to show that he was not billed at the CRP rate during the dates listed by the Respondent.  Although the Complainant denied applying for CRP is it clear that he was given discount billing and did not have late fees applied.  He did not request rebilling at the regular rate.



Based on the Respondent’s records, the Complainant was enrolled in CRP for periods of time between November 2005 and September 9, 2009.  He benefited from being in CRP because he was receiving a discounted bill.  The Complainant has not demonstrated that he was not enrolled in the program.


The Complainant failed to establish a prima facie case.  The Complainant failed to show that the charges on his bills are incorrect.  The Respondent’s records indicate that the balance at the time of the hearing was $12,120.07.  



Based on the evidence in the record, the Complainant was billed properly for his gas usage at the Winona Street property.  Consequently, the Complainant is responsible for paying the outstanding bill. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Complainant failed to sustain his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Darryl Hicks against the Philadelphia Gas Works at Docket C-2010-2207800 is dismissed in its entirety. 



2.
That the record in this case is marked closed.

Date:
June 26, 2012




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
16
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