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INITIAL DECISION AND ORDER 

GRANTING PETITION TO WITHDRAW COMPLAINT

Before

Marta Guhl
Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 11, 2013, James Foy (Complainant), pro se, filed a complaint against PECO Energy Company (Respondent or PECO) with the Pennsylvania Public Utility Commission (Commission), alleging problems with his meter and requesting a corrected bill.  On January 17, 2013, PECO filed an answer denying the material allegations of the complaint.  PECO indicated that it had conducted a high bill investigation and found no issues with the Complainant’s meter or with foreign loads.  As relief, PECO requested dismissal of the complaint.



By notice dated March 7, 2013, the parties were notified that an Initial Hearing on the matter was scheduled for April 26, 2013 and that the matter was assigned to myself.  On March 8, 2013, I issued a Prehearing Order informing the parties of the applicable procedural rules, including the procedure to request a change in the scheduled hearing date.



By correspondence faxed to my office on April 24, 2013, Complainant, in a handwritten and undated letter stated, the following:

I James Foy withdraw my complain[t] [sic] again[st] [sic] the Electric Co. at this time  
Judge Marta Guhl
Suite 4063 
801 Market St

Phila, PA 19107

James Foy /s/
The letter is attached to this decision as Attachment A, which is made a part of the record through this initial decision.  I treated Complainant’s letter as a petition to withdraw his complaint. 



By email dated April 24, 2013, I sent a copy of Complainant’s petition to withdraw to Shawane Lee, Esquire, counsel for PECO, and inquired as to whether the Company had any objection to the withdrawal request, as provided for under Section 5.94 of the Commission’s rules, 52 Pa. Code § 5.94.  By email dated April 24, 2013, Ms. Lee responded, “PECO Energy has no objection to the Complainant’s request to withdraw this matter.”  The email correspondence is attached to this decision as Attachment B, which is made a part of the record through this initial decision.



I closed the record in this matter on April 24, 2013.  For the reasons set forth below, Complainant’s request to withdraw his formal complaint will be granted.  
FINDINGS OF FACT
1.
On January 11, 2013, James Foy, pro se, filed a complaint against Respondent PECO Energy Company alleging problems with his meter and requesting a corrected bill. 

2.
On January 17, 2013, Respondent filed an answer denying the material allegations of the complaint and indicating it had conducted a high bill investigation and found no issues with the Complainant’s meter or with foreign loads.  

3.
On or about April 24, 2013, Complainant wrote a letter to the presiding officer, stating he wished to withdraw his complaint against PECO at this time.  Attachment A.
4.
The presiding officer treated Complainant’s April 24, 2013 correspondence as a petition to withdraw his complaint, pursuant to 52 Pa. Code § 5.94.

5.
By email dated April 24, 2013, the presiding officer gave notice to Respondent’s counsel of Complainant’s petition to withdraw and the opportunity to object to the petition.  Attachment B.

6.
By email dated April 24, 2013, counsel for Respondent stated that PECO did not object to Complainant’s request to withdraw his formal complaint.  Attachment B.

DISCUSSION


Section 5.94 of the Commission’s regulations, 52 Pa. Code § 5.94, in relevant part, provides:


(a) … a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 



Although Complainant’s April 24, 2013 letter does not conform to the requirements of a formal petition to withdraw under Section 5.94(a) of the Commission’s regulations, waiver of this requirement is permitted.  Under Section 1.2, 52 Pa. Code § 1.2, a presiding officer at any stage of an action or proceeding may waive a requirement of a rule when necessary or appropriate, if waiver does not adversely affect a substantive right of a party.  Such are the circumstances in this case.  Therefore, the April 24, 2013 letter¸ Attachment A, for purposes of this decision is treated as a petition to withdraw a pleading and the procedural defects will be disregarded.  



The filing of the complaint and PECO’s answer constitutes a contested proceeding.  Therefore, the withdrawal petition must be considered under the provisions of Section 5.94.  In his petition, Complainant stated that he wishes to withdraw his complaint at this time.  PECO did not object to Complainant’s petition to withdraw his complaint. 

The Commission has no interest in mandating that Complainant continue litigation when he has indicated that he wishes to withdraw the complaint.  Further, Section 703(a) of the Public Utility Code, 66 Pa. C.S. § 703(a), provides for dismissal of a complaint without a hearing, if in the Commission’s opinion, a hearing is not necessary in the public interest.  In the instant case, Complainant has effectively abandoned his complaint.  Thus, proceeding to hearing would not be in the public interest. 

Accordingly, granting Complainant’s request to withdraw his complaint will terminate the litigation, and thereby save the parties and the Commission the costs in time and money in litigating this matter to conclusion without impacting the public interest. 

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
Section 1.2 of the Commission’s rules of procedure, 52 Pa. Code  § 1.2,  provides that a presiding officer at any stage of an action or proceeding may waive a requirement of a rule when necessary or appropriate, if waiver does not adversely affect a substantive right of a party.
3.
Section 5.94 of the Commission’s Rules of Practice and Procedure, 52 Pa. Code § 5.94, permits a party to withdraw a pleading in a contested proceeding by permission of the presiding officer or Commission.

4.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

5.
Section 703(a) of the Public Utility Code, 66 Pa. C.S.A § 703(a), provides for dismissal of a complaint without a hearing, if in the Commission’s opinion, a hearing is not necessary in the public interest.  

ORDER
THEREFORE,

IT IS ORDERED:

1.
That Complainant James Foy’s April 24, 2013 Petition to Withdraw his Formal Complaint filed against Respondent PECO Energy Company at Docket No. F-2013-2343475 is granted.

2.
That the Formal Complaint of James Foy against PECO Energy Company at Docket No. F-2013-2343475, is hereby withdrawn.

3.
That the Secretary’s Bureau shall mark Docket No. F-2013-2343475 closed.

Date:     June 28, 2013   




/s/












Marta Guhl







Administrative Law Judge

ATTACHMENT A   

[image: image1.emf]
ATTACHMENT B    

Judge Guhl,

PECO Energy has no objection to the Complainant’s request to withdraw this matter.

Thank you.

Respectfully,

Shawane Lee 

Shawane L. Lee, Assistant General Counsel 
Exelon Business Services Company, LLC
Legal Department
2301 Market Street, S23-1 
Philadelphia, PA  19103 
Tel:  (215) 841-6841 
Fax: (215) 568-3389 
 Please consider the environment before printing this e-mail. 



From: Guhl, Marta [mailto:mguhl@pa.gov] 
Sent: Wednesday, April 24, 2013 1:51 PM
To: Lee, Shawane L.:(BSC)
Subject: James Foy v. PECO Energy Company (Docket # F-2013-2343475)
Importance: High
Dear Ms. Lee,

Attached please find a request to withdraw the complainant that was received in this office this afternoon, April 24, 2013 from James Foy, Complainant.  Please note that the hearing in this matter is scheduled for this Friday, April 26, 2013.  Please let me know as soon as possible whether or not PECO will have any objections to the Complainant’s request to withdraw.  Thank you for your cooperation in this matter.

Sincerely, 

Marta Guhl--Administrative Law Judge

Commonwealth of Pennsylvania

Public Utility Commission

Office of Administrative Law Judge

mguhl@pa.gov
Telephone:  215-560-2105

Fax:  215-560-3133

This e-mail and any attachments are confidential, may contain legal, 
professional or other privileged information, and are intended solely for the 
addressee. If you are not the intended recipient, do not use the information 
in this e-mail in any way, delete this e-mail and notify the sender. -EXCIP
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