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1 JUDGE SCHNIERELE: This i s the time and place set 

2 fror the i n i t i a l hearing i n the a p p l i c a t i o n of Central 

3 Transport, Incorporated, docket number A-00108155. My name 

4 i s Michael Schnierle. I am the A d m i n i s t r a t i v e Law Judge 

5 assigned t o t h i s case. 

6 I note the f o l l o w i n g appearances: David H. R a d c l i f f 

7 f o r Royal Tank Lines and also f o r Marshall Service, 

8 Incorporated. I take i t you are s i t t i n g i n f o r Mr. Olsen, 

9 i n accordance w i t h h i s l e t t e r of October 18. 

10 MR. RADCLIFF: That's c o r r e c t . Your Honor. 

11 JUDGE SCHNIERLE: W i l l i a m J. LaVelle f o r Dart 

12 Trucking Company, Incorporated; Craig A. D o l l f o r Samuel 

13 Coraluzzo Company, Incorporated. Mr. D o l l , I take i t you 

14 are s i t t i n g i n f o r Attorney Louis Carter. I s t h a t correct? 

15 MR. DOLL: That i s c o r r e c t . Your Honor. 

16 JUDGE SCHNIRELE: Ronald W. Malin — am I pronouncing 

17 t h a t c o r r e c t l y ? 

18 MR. MALIN: You are pronouncing i t c o r r e c t l y . Your 

19 Honor. 

20 JUDGE SCHNIERLE: For Crossett Incorporated; Henry M. 

21 Wick f o r Refiners Transport and Terminal Corporation and 

22 Chemical Leaman Tank Lines, Incorporated; Dwight L. Koerber, 

23 J r . f o r Q u a l i t y C a r r i e r s Incorporated; and James W. 

24 Patterson f o r Matlack, Incorporated. 

25 Does t h a t include everyone who i s appearing here on 
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1 behalf of a p a r t y today? 

2 MR. CHESNUTT: I t does not include W i l l i a m A. 

3 Chesnutt appearing f o r A p p l i c a n t . 

4 JUDGE SCHNIERLE: I'm sorry, Mr. Chesnutt. And do 

5 you have any other p r e l i m i n a r y matters t h a t we need t o 

6 discuss before we begin the hearing. 

7 MR. PATTERSON: Yes, Your Honor. There are 

8 unresolved discovery disputes i n v o l v i n g i n t e r r o g a t o r i e s 

9 propounded by Matlack and to some extent objected to by the 

10 Ap p l i c a n t . 

11 I b e l i e v e Your Honor has the o b j e c t i o n and Matlack's 

12 r e p l y to the o b j e c t i o n before you. I'm not suggesting t h a t 

13 i t ' s necessary to resolve t h a t t h i s morning. I want t o make 

14 sure — to the extent t h a t i t ' s resolved i n favor 
of 

15 r e q u i r i n g answers t h a t we be given the o p p o r t u n i t y to have 

16 the witness back on the stand again i f i t i s some other day 

17 when t h a t occurs. 

18 JUDGE SCHNIERLE: I received a copy of your r e p l y t o 

19 o b j e c t i o n s . I don't t h i n k I ' d seen the ob j e c t i o n s 

20 themselves, but l e t me look a t the t i l e . I j u s t got the 

21 f i l e l a t e yesterday afternoon. 

22 Mr. Chesnutt, d i d you f i l e the objections? 

23 MR. CHESNUTT: Yes I d i d , Your Honor. I d i d not 

24 serve you. I would expect t h a t the obj e c t i o n s were served 

25 on the Commission, but i n order t o make i t a l i t t l e more 

HOLBERT ASSOCIATES 
(717) 232-4506 



1 e x p e d i t i o u s , I w i l l hand you the o b j e c t i o n s . They are a l l 

2 of two pages long. 

3 JUDGE SCHNIERLE: A l l r i g h t . 1*11 t r y to take a look 

4 a t these e i t h e r a t the break or t h i s evening and make a 

5 r u l i n g on them no l a t e r than tomorrow, at the hearing 

6 tomorrow. 

7 MR. PATTERSON: Thank you. Your Honor. 

8 JUDGE SCHNIERLE: I s there anything else t h a t we need 

9 to discuss? There's one item t h a t I noted i n the f i l e t h a t 

10 I'd l i k e to discuss i f everybody else i s f i n i s h e d a t t h i s 

11 p o i n t . 

12 Mr. D o l l , I note t h a t Samuel Coraluzzo — according 

13 t o the Commission's records — has only a c o n t r a c t c a r r i e r 

14 permit. And, q u i t e f r a n k l y , I'm somewhat — I wonder the 

15 extent of a c o n t r a c t c a r r i e r ' s standing of p r o t e s t the 

16 common c a r r i e r a p p l i c a t i o n . 

17 MR. DOLL: At t h i s p o i n t . Your Honor, having come 

18 i n t o the case as of Friday afternoon, I would t h i n k t h a t a t 

19 t h i s p o i n t I'm going to make a recommendation based upon an 

20 e x h i b i t — I b e l i e v e number 5, which i s going t o be o f f e r e d 

21 today. Though i t doesn't resolve a standing, i t may remove 

22 the issue t h a t Mr. Coraluzzo withdraw h i s p r o t e s t . 

23 JUDGE SCHNIERLE: A l l r i g h t . I ' l l wait and see how 

24 t h a t turns out. 

2 5 MR. DOLL: Thank you. Your Honor. 
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1 MR. CHESNUTT: Your Honor, i f I might, before we 

2 leave the subj ect of the i n t e r r o g a t o r y obj ections and the 

3 r e p l y of Matlack to them, I understand Your Honor i s going 

4 t o review those w r i t t e n pleadings on t h a t issue, but I would 

5 l i k e an o p p o r t u n i t y — before you make your u l t i m a t e r u l i n g 

6 — to have some discussions on the record concerning the 

7 answer f i l e d by Matlack, but I don't t h i n k t h a t needs t o be 

8 done now. 

9 JUDGE SCHNIERLE: Why don't we hold t h a t u n t i l I have 

10 a chance t o look a t them. I also note t h a t yesterday 

11 afternoon I received a phone c a l l from Peter Loftus t o 

12 i n d i c a t e t h a t you intended t o o f f e r a r e s t r i c t i v e amendment 

13 today which w i l l e s s e n t i a l l y take care of the i n t e r e s t of 

14 Seaboard Tank Lines. 

15 MR. CHESNUTT: That's my understanding. Your Honor. 

16 I spoke w i t h Mr. Loftus and i n d i c a t e d t h a t I 'd be doing 

17 t h a t . And indeed I t h i n k on what w i l l be subsequently 

18 i d e n t i f i e d as E x h i b i t 5, we have h i g h l i g h t e d the aspect of 

19 h i s p o s i t i o n t h a t p e r t a i n s t o Mr. L o f t u s . 

20 JUDGE SCHNIERLE: Thank you. I f there's nothing 

21 more, would you c a l l your f i r s t witness. 

22 (Applicant's Statement No. 1 ( E x h i b i t s IA through IH) 
and E x h i b i t s Nos. 2 through 7 were produced and 

23 marked f o r i d e n t i f i c a t i o n . ) 

24 MR. CHESNUTT: I would ask t h a t David Fesperman t o 

25 stand forward and be sworn, please. 
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1 W. DAVID FESPERMAN, c a l l e d as a witness, having been 

2 duly sworn, was examined and t e s t i f i e d as f o l l o w s : 

3 DIRECT EXAMINATION 

4 BY MR. CHESNUTT: 

5 Q. Would you s t a t e your f u l l name, s i r , and your 

6 business address. 

7 A. My name i s W. Dav i d Fesperman, 

8 'F-e-s-p-e-r-m-a-n. My business address i s Post O f f i c e Box 

9 7007, Highpoint, North Carolina 27264. 

10 Q. Mr. Fesperman, w i t h what company are you 

11 associated and i n what capacity? 

12 A. I'm employed by Central Transport, Incorporated, 

13 as d i r e c t o r of t r a f f i c s e r vices. 

14 Q. Mr. Fesperman, have you prepared c e r t a i n w r i t t e n 

15 testimony which appears i n an e x h i b i t premarked as E x h i b i t 

16 1? 

17 A. Yes, s i r , I have. 

18 Q. And c o n s i s t i n g of 15 pages together w i t h 

19 accompanying E x h i b i t 1-A through 1-H? 

20 A. Yes, s i r , I have. 

21 Q. And i f I were t o ask you the same questions t h a t 

22 appear i n t h a t prepared testimony o r a l l y today, would your 

23 answers be the same as they are w r i t t e n ? 

24 A. Yes, s i r , they would. 

25 Q. And to the best of your knowledge, i n f o r m a t i o n . 
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1 and b e l i e f , are the data contained i n the e x h i b i t s t r u e and 

2 correct? 

3 A. Yes, they are, s i r . 

4 MR. CHESNUTT: Your Honor, E x h i b i t Number 1 was 

5 p r e - c i r c u l a t e d t o a l l p a r t i e s of record and t o y o u r s e l f 

6 yesterday afternoon. I o f f e r t o the r e p o r t e r the two copies 

7 required f o r the record. 

8 BY MR. CHESNUTT: 

9 Q. I n a d d i t i o n , Mr. Fesperman, have there been 

10 a d d i t i o n a l E x h i b i t s 2 through 6 marked and given t o a l l 

11 p a r t i e s and the record? 

12 A. Yes, s i r . That's c o r r e c t . 

13 Q. And f i n a l l y . E x h i b i t Number 7, supplemental 

14 prepared testimony, i s t h a t also testimony t h a t you o f f e r 

15 here and v e r i f y as being t r u e and c o r r e c t t o the best of 

16 your knowledge and b e l i e f ? 

17 A. Yes, s i r , i t i s . 

18 Q. And i n E x h i b i t Number 7, have you i d e n t i f i e d and 

19 discussed the purposes of E x h i b i t s 2 through 6? 

20 A. Yes, s i r , I have. 

21 MR. CHESNUTT: Your Honor, I might p o i n t out t h a t i n 

22 connection w i t h E x h i b i t one, there has been a d u p l i c a t i n g 

23 redundancy w i t h respect t o E x h i b i t 1-G, as i n George. 

24 Everybody's copy, I b e l i e v e , has three E x h i b i t s 1-G, and 

25 i t ' s j u s t one and the same piece of paper. And we apologize 

HOLBERT ASSOCIATES 
(717) 232-4506 



11 

1 f o r t h a t e r r o r . But I t h i n k i t ' s worth p o i n t i n g out so no 

2 one spends time t r y i n g t o discern the d i f f e r e n c e s between 

3 those three pages. 

4 BY MR. CHESNUTT: 

5 Q. Mr. Fesperman, would you please d i r e c t your 

6 a t t e n t i o n to E x h i b i t 1-C. 

7 A. Yes, s i r . 

8 Q. And l e t ' s s t a r t w i t h page 2 of the E x h i b i t 1-C. 

9 I n the f i f t h column e n t i t l e d t o t a l months, do you see t h a t 

10 column? 

11 A. I b e l i e v e i t ' s the seventh column. 

12 Q. Oh, okay. 

13 A. Yes, s i r . 

14 Q. Well, a l l r i g h t . There i s a column t h a t ' s headed 

15 months i n E x h i b i t 1-C. Do you see that? 

16 A. Yes, s i r . 

17 Q. I n t h a t column at the end of the f i r s t set of 

18 e n t r i e s which p e r t a i n t o termin a l designation 201, there i s 

19 a f i g u r e 100.7 average, and then there's a n o t a t i o n 23 

20 count. Would you ex p l a i n what those are. 

21 A. The 100.7 average i s an average of the months i n 

22 s e r v i c e of the u n i t s i n t h a t f i r s t set of u n i t s . The 23 

23 count i s the number of u n i t s i n t h a t f i r s t s e t . 

24 Q. A l l r i g h t . And s i m i l a r e n t r i e s throughout 

25 E x h i b i t 1-C would have a s i m i l a r explanation? 

HOLBERT ASSOCIATES 
(717) 232-4506 



12 

1 A. That's c o r r e c t , s i r . 

2 Q. The page 7 of E x h i b i t 1-C a t the bottom of the 

3 page, there's an e n t r y 55.1 AVG age CO, and then underneath 

4 t h a t , 367 t o t a l CO. Would you ex p l a i n what those e n t r i e s 

5 are intended t o convey? 

6 A. 55.1 i s an average age f o r the company equipment 

7 which i s l i s t e d on the e x h i b i t up to tha t p o i n t . The 367 i s 

8 the t o t a l number of u n i t s owned by the company l i s t e d on the 

9 e x h i b i t up to t h a t p o i n t . 

10 Q. A l l r i g h t . I d i r e c t your a t t e n t i o n now to 

11 E x h i b i t 1-D, as i n David? 

12 A. Yes, s i r . 

13 Q. And looking a t the column — looking a t page 2 of 

14 the e x h i b i t looking a t the column t o the extreme r i g h t , we 

15 have s i m i l a r e n t r i e s there as those t h a t you have j u s t been 

16 e x p l a i n i n g w i t h respect t o E x h i b i t 1-C? 

17 A. Yes, s i r . 

18 Q. I s your explanation of what t h a t i n f o r m a t i o n i s 

19 the same except t h a t i t p e r t a i n s t o t r a i l e r s i n t h i s case 

20 r a t h e r than t o t r a c t o r s ? 

21 A. Yes, s i r . That's c o r r e c t . 

22 MR. CHESNUTT: I b e l i e v e w i t h those c l a r i f y i n g 

23 questions, the witness's testimony i s complete on d i r e c t 

24 examination as i t ' s contained i n E x h i b i t s one and 7. And he 

25 i s a v a i l a b l e f o r cross examination. 
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JUDGE SCHNIERLE: At t h i s p o i n t , I t h i n k i t .would be 

h e l p f u l to e s t a b l i s h i n order f o r cross examination. I ' d 

also l i k e t o ask t h a t a l l the p a r t i e s r e f r a i n from 

r e p e t i t i v e cross examination. I f one of you asks a 

question, there i s no need f o r a l l of you to ask the same 

question. 

Why don't we s t a r t w i t h Patterson and go clockwise 

around the t a b l e . 

MR. PATTERSON: Very w e l l . Your Honor. 

JUDGE SCHNIERLE: Mr. Patterson. 

CROSS EXAMINATION 

BY MR. PATTERSON: 

Q. Mr. Fesperman, are you aware of the i n f o r m a t i o n 

— as a p r e l i m i n a r y matter, the i n f o r m a t i o n sought by 

Matlack i n t e r r o g a t o r i e s number 14 and 15 and of the nature 

of the o b j e c t i o n which you — your company, through counsel 

have made to supplying t h a t information? 

A. Yes, s i r , I am. 

Q. And i f t h i s A d m i n i s t r a t i v e Law Judge and/or t h i s 

Commission orders you to respond despite t h a t obj e c t i o n , 

w i l l you w i l l Central Transport respond w i t h respect — 

except w i t h respect to matters asserted to be subject t o 

a t t o r n e y / c l i e n t p r i v i l e g e ? 

A. Yes, s i r . 

Q. Are you aware w i t h i n the l a s t — since January of 
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1 1986 — and you've been w i t h the company since 1985? 

2 A. That's c o r r e c t , s i r . 

3 Q. Are you aware of any i n v e s t i g a t i o n s by the 

4 Federal Bureau of I n v e s t i g a t i o n w i t h respect t o hazardous 

5 substances v i o l a t i o n s or alleg e d v i o l a t i o n s ? 

6 MR. PATTERSON: Your Honor, I ' l l o b j e c t t o any 

7 i n q u i r y on t h a t l i n e because t h a t i s r e a l l y p a r t of the 

8 controversy we have w i t h respect t o i n t e r r o g a t o r y number 14 

9 of Matlack i n the response by Mr. Patterson to our 

10 o b j e c t i o n s t o t h a t i n t e r r o g a t o r y . 

11 One of the a l l e g a t i o n s r a i s e d — or one of the 

12 observations made, I suppose, appears at page 2 — the 

13 second complete paragraph on page 2 i n which — 

14 MR. PATTERSON: Of what, Mr. Chesnutt? 

15 JUDGE SCHNIERLE: Page 2 of what document? 

16 MR. CHESNUTT: Of Matlack's r e p l y to the o b j e c t i o n s 

17 t o i n t e r r o g a t o r i e s i n which the a l l e g a t i o n s — or the 

18 observation I t h i n k i s a b e t t e r way to make i t — i s r a i s e d , 

19 quote, i f Central i s a frequent and serious v i o l a t o r of the 

20 law — whether environmental or otherwise — t h a t f a c t i s a 

21 c r i t i c a l element i n the Commission's determination of t h i s 

22 matter, close quote. 

23 I t h i n k t h a t states p r e t t y much the fundamental 

24 d i f f e r e n c e s between myself and Mr. Patterson on t h i s issue. 

25 I do not b e l i e v e t h a t , w i t h a l l due respect to His Honor and 
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1 t h i s Cominission, t h a t your determination here goes to 

2 environmental issues. The Commission does not re g u l a t e 

3 environmental issues. 

4 And I t h i n k f o r us to embark on the f r o l i c and detour 

5 i n t o environmental areas or i n t o a whole l o t of other areas 

6 which we don't know the scope of because I would remind you 

7 we are t a l k i n g about environmental or otherwise. And t h a t ' s 

8 a ra t h e r broad phrase. 

9 And I would f u r t h e r p o i n t out t h a t i n I n t e r r o g a t o r y 

10 Number 14, we were asked to f u r n i s h documentation concerning 

11 m a t e r i a l s t h a t were l i n k e d t o r u l e s and r e g u l a t i o n s enforced 

12 by — we are asked to respond to concerning complaints, 

13 warnings, notices of claims, or c i t a t i o n s issued by any 

14 governmental agency i n connection w i t h a l l e g e d v i o l a t i o n s of 

15 any of t h e i r r u l e s or r e g u l a t i o n s . 

16 I t ' s the breadth of th a t and the amount of time t h a t 

17 p o t e n t i a l l y could be devoted i n t h i s case to e x p l o r a t i o n of 

18 issues t h a t t h i s Commission has no j u r i s d i c t i o n over or 

19 concerning. And t h a t i s the basic area of my obj e c t i o n . 

20 And I t h i n k f o r Mr. Fesperman to be d i r e c t e d t o respond t o a 

21 question about FBI — whatever question was framed r e l a t e d 

22 to the FBI here. 

23 F i r s t of a l l , Mr. Fesperman, i f d i r e c t e d t o respond, 

24 has not — at l e a s t a t my i n s t r u c t i o n — been asked to look 

25 i n t o those matters. I don't t h i n k he i s the appropriate 
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1 witness f o r the company. 

2 I f the Judge i s going t o allo w t h i s e x p l o r a t i o n t o 

3 occur, we are going to have an e n t i r e l y d i f f e r e n t focus of 

4 document examination w i t h i n the company by persons other 

5 than Mr. Fesperman. 

6 Mr. Fesperman's q u a l i f i c a t i o n s have been given. I f 

7 he i s concerned w i t h t r u c k i n g matters — t h i s i s a t r u c k i n g 

8 case — and we are going to have t h i s Judge conduct an 

9 examination of environmental r e g u l a t i o n — then I t h i n k I 

10 ought to know th a t now, and I ought to know what the scope 

11 of t h a t i s . 

12 And then w e ' l l decide about — I c e r t a i n l y am going 

13 to have the Commission speak on t h a t i f the Judge should 

14 r u l e t h a t we are to explore t h a t area. 

15 JUDGE SCHNIERLE: Mr. Patterson, do you wish t o 

16 respond before I make a r u l i n g ? 

17 MR. PATTERSON: Yes, s i r , but only b r i e f l y . 

18 Shakespeare once said, Thou doth p r o t e s t too much. I t seems 

19 to me very simply t h a t a c a r r i e r ' s f i t n e s s — e s p e c i a l l y a 

20 c a r r i e r t h a t now holds no a u t h o r i t y from t h i s Commission — 

21 i s very much the issue i n these proceedings. 

22 I t may w e l l be t h a t Your Honor wants to put some 

23 perimeters around any governmental agency request as a means 

24 of c o n t r o l l i n g discovery. Right now I have a witness on the 

25 stand. He's the witness t h a t Central put ther e . I simply 
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1 asked him a s t r a i g h t and simple question, i s he aware of any 

2 FBI i n v e s t i g a t i o n regarding hazardous m a t e r i a l problems t h a t 

3 Central has since January 1, 1986? I d i d n ' t ask him whether 

4 any governmental agency has f i l e d a complaint. 

5 I t h i n k t h a t t h i n g s l i k e t h a t — matters i n v o l v i n g 

6 hazardous m a t e r i a l — when a bulk c a r r i e r seeks a u t h o r i t y 

7 from t h i s Commission, a c a r r i e r t h a t i s going t o ca r r y 

8 around t h i s s t a t e tons and tons of l i q u i d and dry m a t e r i a l s , 

9 chemicals and the l i k e . 

10 The question of i t s safety r a t i n g , of i t s treatment 

11 of hazardous m a t e r i a l s and so f o r t h , are at the very base of 

12 the Commission's job i n r e g u l a t i n g entry t o become a common 

13 c a r r i e r i n the s t a t e . 

14 So I would suggest the question i s w e l l w i t h i n 

15 bounds. The discovery issues are separate issues f o r Your 

16 Honor t o deal w i t h given good time t o do t h a t . Right now, 

17 we are engaged i n a process whereby t h i s witness, through 

18 h i s w r i t t e n testimony, has t a l k e d about the c a r r i e r s a f e t y 

19 procedures. He's ta l k e d about how they t r a i n e d d r i v e r s i n 

20 the c o n t r o l of hazardous substances. I think, the question 

21 i s c l e a r l y r e l e v a n t to h i s d i r e c t testimony. 

22 MR. CHESNUTT: I have no o b j e c t i o n t o the question as 

23 long as i t i s confined to the issue of the t r a n s p o r t a t i o n of 

24 those m a t e r i a l s . 

25 MR. PATTERSON: Well, Your Honor, Mr. Chesnutt sure 
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1 f o o l e d me then because I would have sworn he was o b j e c t i n g 

2 to the question. 

3 MR. CHESNUTT: I'm j u s t o b j e c t i n g t o the breadth of 

4 the question. I'm p e r f e c t l y w i l l i n g t o have t h i s witness, 

5 and I t h i n k i t i s incumbent upon me to have him examined on 

6 the scope of h i s testimony. As long as i t ' s confined t o 

7 t r a n s p o r t a t i o n issues, I have no o b j e c t i o n t o the question. 

8 MR. PATTERSON: Your Honor, might I make a suggestion 

9 before you rule? 

10 JUDGE SCHNIERLE: C e r t a i n l y . 

11 MR. PATTERSON: I t h i n k i t might make some sense f o r 

12 you t o have the o p p o r t u n i t y , i f I may so suggest, since t h i s 

13 issue has been broadened t o include the discovery. I t might 

14 make sense f o r Your Honor to have an o p p o r t u n i t y to go over 

15 the o b j e c t i o n and the r e p l y and perhaps the questions t h a t 

16 were asked th a t are being objected t o i n the r e p l y because 

17 i t seems to be a l l p a r t and parcel of the same problem. 

18 I wi11 proc eed, i f you wi sh Your Honor, depend ing on 

19 your r u l i n g . I make t h a t suggestion f o r your c o n s i d e r a t i o n . 

20 JUDGE SCHNIERLE: My i n i t i a l r e a c t i o n i s t h a t the 

21 question seeks re l e v a n t i n f o r m a t i o n . My r e c o l l e c t i o n i s 

22 t h a t the Commission, a couple of years ago, denied an 

23 a p p l i c a t i o n on the basis t h a t the t r u c k i n g company had been 

24 — I b e l i e v e e i t h e r pleaded g u i l t y to or found g u i l t y of 

25 mail fr a u d v i o l a t i o n s i n connection w i t h t h e i r t r u c k i n g 
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1 a c t i v i t i e s . 

2 Now, t h a t was the XTL case i n v o l v i n g the LCB i n 

3 Ph i l a d e l p h i a . I b e l i e v e the question i n v o l v i n g the 

4 v i o l a t i o n of the environmental laws or t r a n s p o r t a t i o n law as 

5 to hazardous substances t r a n s p o r t a t i o n are r e l e v a n t . 

6 However, because I have the discovery issue 

7 unresolved a t t h i s p o i n t , I would p r e f e r not t o r u l e on your 

8 question j u s t a t t h i s p o i n t . I'd l i k e t o have an 

9 o p p o r t u n i t y to look a t t h i s t h i n g i n the context of the 

10 discovery issue. But my gut r e a c t i o n i s t h i s i s a re l e v a n t 

11 question. 

12 What are your plans i n terms of Mr. Fesperman? Do 

13 you intend t h a t he w i l l be here tomorrow? Would he be 

14 a v a i l a b l e f o r examination on t h i s issue tomorrow? 

15 MR. CHESNUTT: I expect t h a t he w i l l be a v a i l a b l e 

16 throughout the hearings t h a t are now scheduled. As to h i s 

17 a v a i l a b i l i t y t o discuss c e r t a i n issues, depends how broad 

18 your r u l i n g i s going t o be. I stress again he's given h i s 

19 q u a l i f i c a t i o n s , and I'm con f i d e n t he can respond w i t h 

20 respect t o issues of the t r a n s p o r t a t i o n of hazardous 

21 m a t e r i a l s . 

22 But i f we are going t o get i n t o environmental 

23 questions a t la r g e , I'm not confident t h a t t h i s i s the best 

24 — t h a t t h i s i s even a knowledgeable witness on those 

25 issues. And c e r t a i n l y , I would — from what I know about 
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1 the company, there are people who are s p e c i a l i s t s i n t h a t 

2 area i n the company who I would want the o p p o r t u n i t y t o have 

3 a v a i l a b l e to discuss environmental issues. 

4 And I want an o p p o r t u n i t y to review — I do not 

5 r e g u l a r l y know what i s required by the Environmental 

6 P r o t e c t i o n Agency, the Department of Environmental Resources 

7 i n Pennsylvania i n the way of r e g u l a t i o n s . And I want an 

8 o p p o r t u n i t y to pr o p e r l y prepare t o respond t o i n q u i r i e s t h a t 

9 go along those l i n e s . 

10 MR. PATTERSON: Your Honor, I haven't asked any 

11 questions about complicated methodology or techniques of 

12 handling p a r t i c u l a r types of hazardous m a t e r i a l s . I simply 

13 asked about v i o l a t i o n s . I only asked one question. 

14 I would review my suggestion. Your Honor. I t would 

15 seem to me i t may be e f f i c i e n t to get t h i s somewhat under 

16 c o n t r o l before we go f u r t h e r because a l o t of questions t h a t 

17 I had planned to ask r e a l l y s pring from t h a t same subject 

18 matter. 

19 And I don't know whether I can e f f e c t i v e l y — I w i l l 

20 t r y , but I don't know i f I can e f f e c t i v e l y separate, i n my 

21 questioning, t h a t subject matter from subject matter which 

22 may be o b j e c t i o n a b l e or to which o b j e c t i o n s may be asserted 

23 on the same bas i s . I would suggest again. Your Honor f o r 

24 your c o n s i d e r a t i o n , we take a recess. 

25 JUDGE SCHNIERLE: I agree. Ten minute recess while I 
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1 have an o p p o r t u n i t y to review Mr. Fesperman's d i r e c t 

2 testimony and review the case law to some ex t e n t . 

3 MR. PATTERSON: Do you have w i t h you. Your Honor — I 

4 t h i n k Mr. Chesnutt handed up h i s o b j e c t i o n s on t h a t 

5 discovery issue. I f t h a t ' s what you intend to review i n 

6 t h i s ten minute recess — or I don't know because I have the 

7 ob j e c t i o n s and my r e p l y here and the questions themselves, 

8 i f you need them. 

9 JUDGE SCHNIERLE: This i s an o b j e c t i o n , i t appears t o 

10 only i n t e r r o g a t o r y number 13. And you — I b e l i e v e your 

11 r e p l y goes t o i n t e r r o g a t o r y 13. 

12 MR. CHESNUTT: I probably gave you the wrong document 

13 i f i t ' s 13. 

14 MR. PATTERSON: I t ' s the wrong one. 

15 JUDGE SCHNIERLE: His r e p l y involves i n t e r r o g a t o r y 14 

16 and 15. That's an o b j e c t i o n t o 13. 

17 MR. CHESNUTT: I'm s o r r y . I handed you the wrong 

18 document. 

19 MR. PATTERSON: That has to do w i t h Refiners' 

20 discovery, the document t h a t you have. 

21 JUDGE SCHNIERLE: Off the record. 

22 ( Discussion o f f the record.) 

23 JUDGE SCHNIERLE: We had a short recess a t which I 

24 looked at Matlack i n t e r r o g a t o r i e s 14 and 15 and the 

25 Applicant's o b j e c t i o n s t h e r e t o . I have now been n o t i f i e d 
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1 t h a t there i s a p o s s i b i l i t y of s e t t l i n g the case of some of 

2 the a d d i t i o n a l P r o t e s t a n t s . I s t h a t r i g h t ? 

3 MR. CHESNUTT: Yes, I t h i n k t h a t there are some 

4 developments during the recess i n t h a t regard. I might 

5 d i r e c t everyone's a t t e n t i o n to E x h i b i t Number 5 which has 

6 already been c i r c u l a t e d . 

7 JUDGE SCHNIERLE: Mr. Patterson, I t h i n k t h a t t h i s 

8 won't s a t i s f y the i n t e r e s t s of your c l i e n t . 

9 MR. PATTERSON: I don't know what i t i s y e t , but I'm. 

10 p r e t t y sure t h a t i t won't. 

11 JUDGE SCHNIERLE: Do you mind i f I delay my r u l i n g on 

12 t h a t somewhat f u r t h e r ? 

13 MR. PATTERSON: I t h i n k i t i s smart t o get these 

14 people out of the way. 

15 MR. CHESNUTT: I do know what i t i s , and I can s t a t e 

16 w i t h confidence i t w i l l not remove the i n t e r e s t of Mr. 

17 Patterson's c l i e n t . I f everyone has E x h i b i t 5 before them, 

18 there are four proviso paragraphs associated w i t h the basic 

19 d e s c r i p t i o n . The second of those discusses products 

20 beginning w i t h a v i a t i o n gasoline, and the second product i s 

21 butane. There should be a comma a f t e r butane so i t doesn't 

22 become a m o d i f i e r of the next two words. 

23 That was brought to my a t t e n t i o n by the counsel f o r 

24 Sam Coraluzzo. So I have checked t h a t w i t h my c l i e n t , and 

25 we are s a t i s f i e d t h a t c o r r e c t i o n needs t o be made. I n 
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1 a d d i t i o n , o f f the record discussions have been had w i t h 

2 Counsel Koerber w i t h respect t o h i s c l i e n t . Q u a l i t y 

3 C a r r i e r s , I n c . 

4 And I w i l l read i n t o the record, i f I may a t t h i s 

5 time, some f u r t h e r changes i n the context of E x h i b i t Number 

6 5 and then l a t e r supply yet a f u r t h e r c o r r e c t i o n t o E x h i b i t 

7 Number 5. 

8 I n the second paragraph — the second proviso 

9 paragraph t h a t we have been t a l k i n g about, we would add as 

10 an a d d i t i o n a l excluded commodity, t o tha t second pro v i s o 

11 paragraph would be added the f o l l o w i n g product d e s c r i p t i o n : 

12 Cryogenic l i q u i d s , dispersants and r e f r i g e r a n t gases. 

13 And then the f i n a l change t o E x h i b i t 5 would be the 

14 a d d i t i o n of a f i f t h proviso paragraph. I t would read, 

15 provided t h a t no r i g h t , power, or p r i v i l e g e i s granted t o 

16 provide s e r v i c e from the f a c i l i t i e s of PENNWALT Corporation, 

17 Keystone D i v i s i o n , located i n the C i t y and County of 

18 P h i l a d e l p h i a , and i n the County of Bucks, t o p o i n t s i n 

19 Pennsylvania, and v i c e versa. 

20 MR. KOERBER: Your Honor, w i t h the im p o s i t i o n of the 

21 more comprehensive r e s t r i c t i v e amendment as read i n the 

22 record by Mr. Chesnutt, the i n t e r e s t , of my c l i e n t . Q u a l i t y 

23 C a r r i e r , Inc., have been s a t i s f i e d . I would withdraw as a 

24 Protestant on behalf of them. 

25 MR. DOLL: Your Honor, w i t h the c l a s s i f i c a t i o n made 
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1 by Mr. Chesnutt, I'm authorized t o withdraw the p r o t e s t of 

2 Samuel Coraluzzo, I n c . 

3 JUDGE SCHNIERLE: Thank you. 

4 JUDGE SCHNIERLE: Now, you are going t o submit t h a t 

5 i n w r i t i n g as w e l l . I s t h a t c o r r e c t , Mr. Chesnutt? 

6 MR. CHESNUTT: Yes, i f Mr. Koerber would leave me 

7 t h a t copy t h a t we have. Yes, I w i l l submit an E x h i b i t 5. I 

8 th i n k the best way to do i t would be to t i t l e i t Revised 

9 E x h i b i t 5 and then i n d i c a t e t h a t the amendments were as of 

10 November 1 rat h e r than as of October 31. 

11 JUDGE SCHNIERLE: Fine. I've look a t the 

12 i n t e r r o g a t o r i e s 14 and 15 and the o b j e c t i o n and r e p l i e s t o 

13 o b j e c t i o n s . I b e l i e v e , t h a t f o r the most p a r t , the 

14 i n t e r r o g a t o r i e s should be answered. However, I do have one 

15 problem on the fou r other governmenta1 agencies. 

16 I q u i t e f r a n k l y — t h a t could be j u s t a b s o l u t e l y 

17 anything from a parking t i c k e t on up. With t h a t phrase i n 

18 there, i t sounds l i k e t e l l us anything bad you've ever done 

19 kinds of question. And I f — Mr. Patterson, i f you would be 

20 w i l l i n g t o e i t h e r drop t h a t phrase or perhaps be more 

21 s p e c i f i c on governmental agencies which r e g u l a t e 

22 t r a n s p o r t a t i o n , something of t h a t nature. With t h a t s o r t of 

23 m o d i f i c a t i o n , I would d i r e c t t h a t the i n t e r r o g a t o r i e s be 

24 answered. 

25 MR. PATTERSON: I would be happy to adopt your l a t t e r 
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1 suggestion, t h a t i s , other governmental agencies which 

2 regulate t r a n s p o r t a t i o n and l i m i t t h a t p a r t of the 

3 i n t e r r o g a t o r y — and so l i m i t t h a t p a r t of the 

4 i n t e r r o g a t o r y . 

5 JUDGE SCHNIERLE: I n t h a t event, I would — w i t h t h a t 

6 m o d i f i c a t i o n , I would d i r e c t t h a t i n t e r r o g a t o r i e s 14 and 15 

7 be answered, Mr. Chesnutt. I b e l i e v e these are — I w i l l 

8 r e t u r n them t o you. 

9 Now, as to the l a s t question you asked of the witness 

10 which I b e l i e v e was whether he was aware of any FBI 

11 i n v e s t i g a t i o n of Central Transport, I'm having some 

12 d i f f i c u l t y w i t h the breadth of t h a t question as w e l l . 

13 Again t h i n k i n g back t o the Express Truck Lines case, 

14 I b e l i e v e i n t h a t case there had been c o n v i c t i o n s or g u i l t y 

15 pleas. I also am aware t h a t the Express Truck Line case was 

16 not appealed on the m e r i t s . And I , myself, had some problem 

17 w i t h the breadth of the v i o l a t i o n s t h a t were used there i n 

18 r u l i n g out f i t n e s s . 

19 Could you be more s p e c i f i c as to FBI i n v e s t i g a t i o n of 

20 what? 

21 MR. PATTERSON: I t h i n k . Your Honor, i n the question 

22 having to do w i t h hazardous substances since January 1, 

23 1986, was the question. And t h a t ' s the question. I f th a t ' s 

24 what Your Honor meant, I would propose t h a t . 

25 JUDGE SCHNIERLE: Would you rephrase i t , then. 
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1 BY MR. PATTERSON: 

2 Q. Mr. Fesperman, are you aware of any FBI 

3 i n v e s t i g a t i o n of Central Transport w i t h respect t o 

4 v i o l a t i o n s of any hazardous substances law since January 1 

5 of 1986? 

6 A. Yes, s i r . 

7 Q. What v i o l a t i o n s or alleged v i o l a t i o n s d i d the FBI 

8 i n v e s t i g a t i o n deal with? 

9 A. You are t a l k i n g about s p e c i f i c a l l e g a t i o n s ? 

10 Q. Yes, s i r . 

11 A. I do not know. 

12 Q. Are you aware of any i n v e s t i g a t i o n s i n v o l v i n g 

13 Central's C h a r l o t t e , North Carolina terminal? 

14 A. Yes, s i r . 

15 Q. Are you aware of whether t h a t i n v e s t i g a t i o n had 

16 to do w i t h the a l l e g e d dumping of hazardous substances i n t o 

17 a l o c a l stream or body of water? 

18 A. Excuse me. Would you repeat the l a s t p o r t i o n of 

19 the question? 

20 MR. PATTERSON: May I ask the r e p o r t e r to read i t 

21 back. Your Honor? 

22 JUDGE SCHNIERLE: Yes. 

23 (The question was read by the Court Reporter.) 

24 THE WITNESS: No, s i r . 

25 BY MR. CHESNUTT: 
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1 Q. I n Charlotte? 

2 A. No, s i r . 

3 Q. Are you aware of any i n v e s t i g a t i o n s by the North 

4 Carolina D i v i s i o n of Environmental A f f a i r s or Bureau of 

5 Environmental Issues — I f o r g e t the exact name — i n v o l v i n g 

6 the Ch a r l o t t e terminal? 

7 A. No, s i r . 

8 Q. Are you aware of any deaths o c c u r r i n g a t the 

9 Ch a r l o t t e terminall as a r e s u l t or i n some manner connected 

10 w i t h hazardous m a t e r i a l s v i o l a t i o n s ? 

11 MR. CHESNUTT: Let me ob j e c t t o t h a t question. 

12 Hazardous m a t e r i a l s r e g u l a t i o n s i n what respect? How would 

13 deaths occur because of — 

14 MR. PATTERSON: That's what I'm asking. I'm not here 

15 t o t e s t i f y . I'm here to ask questions. I f he doesn't know, 

16 he doesn't know. I have asked him about i s the deaths a t 

17 the Charolettetown t e r m i n a l i n some manner r e l a t e d t o 

18 hazardous m a t e r i a l v i o l a t i o n . I f he knows, he knows. 

19 THE WITNESS: Deaths r e s u l t i n g today by hazardous 

20 m a t e r i a l v i o l a t i o n s ? 

21 MR. CHESNUTT: Are you aware? 

22 THE WITNESS: Not connected, no, s i r — not connected 

23 t o hazardous m a t e r i a l v i o l a t i o n s . I don't know. 

24 BY MR. PATTERSON: 

25 Q. Are you aware of any FBI i n v e s t i g a t i o n of the 
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1 dumping of hazardous waste at the C h a r l o t t e t e r m i n a l i n t o 

2 the sewer system? 

3 A. Alleged dumping? 

4 Q. Yes, s i r . 

5 A. Yes, s i r . 

6 Q. I'm sorr y . I consider the sewer system a body of 

7 water. I guess maybe i t i s n ' t . 

8 JUDGE SCHNIERLE: During what pe r i o d of time are we 

9 t a l k i n g about here? 

10 MR. PATTERSON: A l l my questions are conditioned 

11 since January 1 of 1986. I beg your pardon. 

12 BY MR. PATTERSON: 

13 Q. Would your answer be the same w i t h t h a t 

14 c o n d i t i o n , s i r ? That i s i t ' s since January of 1986? 

15 A. To the a l l e g a t i o n s i n v o l v i n g the sewage system? 

16 Q. Yes, s i r . 

17 A. Yes, s i r . That's c o r r e c t . 

18 Q. Are you aware of any s i m i l a r i n v e s t i g a t i o n s by 

19 the Pennsylvania Department of Environmental A f f a i r s or the 

20 D.E.R. — 

21 JUDGE SCHNIERLE: Environmental Resources. 

22 MR. PATTERSON: I beg your pardon. 

23 BY MR. PATTERSON: 

24 Q. With respect t o the Karns C i t y , Pennsylvania 

25 terminal? 
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1 A. No, s i r , I'm not. 

2 Q. What i s the approximate average gallonage c a r r i e d 

3 by one of your f u e l or l i q u i d bulk tanks? 

4 A. Well, I don't know the average o v e r a l l . We do a 

5 l o t of t r a n s p o r t . 

6 Q. What would the range be, s i r ? 

7 A. The range would be from approximately 4400 

8 gallons t o 6500 g a l l o n s . We have a few aluminium t r a i l e r s 

9 t h a t would t r a n s p o r t solvents i n the 8500 g a l l o n . Most 

10 would be 4500 t o 6500 g a l l o n s . 

11 Q. Could you have a sense of the l i q u i d bulk 

12 commodities t h a t you — the Central Transport handles? What 

13 percentage of those commodities are regarded by the EPA or 

14 the DOT or somebody as hazardous? 

15 A. I t would probably be i n excess of 50 percent. I 

16 don't have an exact f i g u r e . 

17 Q. I n excess of 50 percent? 

18 A. Yes, s i r . 

19 Q. Would you be w i l l i n g t o say i n excess of 75 

20 percent? 

21 A. No. I would not be w i l l i n g t o say t h a t without 

22 doing some i n v e s t i g a t i o n of my own. 

23 JUDGE SCHNIERLE: I f I may break i n f o r a question, 

24 do you t r a n s p o r t anything of t h a t nature t h a t does not have 

25 to be placarded. 
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1 THE WITNESS: Do we transport? 

2 JUDGE SCHNIERLE: Do you t r a n s p o r t anything i n l i q u i d 

3 bulk t h a t does not have t o be placarded? 

4 THE WITNESS: Yes, s i r . We do. 

5 JUDGE SCHNIERLE: For example? 

6 THE WITNESS: The l a r g e s t movement or product t h a t we 

7 handle i s Dimethyl Terephthlate which i s probably the number 

8 one commodity of the volume which would have t o be 

9 placarded. 

10 BY MR. PATTERSON: 

11 Q. Has your company done any studi e s , Mr. Fesperman, 

12 to p r o j e c t the amount of t r a f f i c you expect t o add t o your 

13 system i f t h i s a p p l i c a t i o n i's granted? 

14 A. No s p e c i f i c s t u d i e s . We have i n d i c a t i o n s from 

15 our operations people and our sales force t h a t i t would 

16 r e s u l t i n the a d d i t i o n of a minimum amount of $1,000,000.00 

17 of revenue per year, but those are not s c i e n t i f i c s t u d i e s . 

18 Q. And who made those, s i r ? 

19 A. Our operations people and our sales f o r c e . 

20 Q. Any p a r t i c u l a r person or persons involved i n t h a t 

21 even though they weren't a l l t h a t formalized? 

22 A. There's a group of people — probably 5 — do you 

23 want t h e i r names? 

24 Q. I s there someone who runs t h a t group, or who i s 

25 the supervisor? 
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1 A. There i s our v i c e president of marketing, our 

2 d i r e c t o r of n a t i o n a l accounts, our sales r e p r e s e n t a t i v e f o r 

3 t h i s area and on the operations side. We have your t e r m i n a l 

4 manager, and the Karns C i t y f a c i l i t y and our northeastern 

5 r e g i o n a l manager. 

6 Q. Who ch a i r s the group? 

7 A. I t i s not a formal group, s i r . 

8 Q. What's the name of the v i c e president of 

9 marketing who i s involved — i f I understood you -- i n t h a t 

10 process? 

11 A. His name i s Don Webb. 

12 Q. Would you s p e l l the l a s t name? 

13 A. W-e-b-b. 

14 Q. Thank you. Even though i n f o r m a l , what — how d i d 

15 the study conclude — on what basis d i d the study conclude 

16 t h a t Central would generate an a d d i t i o n a l m i l l i o n d o l l a r s a 

17 year i n t r a f f i c i f t h i s a p p l i c a t i o n were granted? 

18 A. Based p r i m a r i l y on t h e i r knowledge of the 

19 customers, those t h a t we serve now and what we t h i n k the 

20 a d d i t i o n of i n t r a s t a t e a u t h o r i t y would help us approach i n 

21 an e f f o r t to o b t a i n some of t h e i r business. 

22 Q. Now, s i r , I understand t h a t Central holds no PUC 

23 — Pennsylvania U t i l i t y Commission a u t h o r i t y a t t h i s point? 

24 A. That i s c o r r e c t , s i r . 

25 Q. And t h a t t h i s i s a statewide a p p l i c a t i o n t o the 
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1 extent t h a t there are commodities not excluded by amendment 

2 t h a t you want to go from any p o i n t i n Pennsylvania to any 

3 other p o i n t i n Pennsylvania w i t h those commodities which are 

4 s t i l l subject t o the a p p l i c a t i o n ? 

5 A. That i s c o r r e c t , s i r . 

6 Q. Did you consider, at any p o i n t , t a k i n g a h a l f 

7 step r a t h e r than asking f o r the whole s t a t e at once? 

8 A. No, s i r . We d i d not. 

9 Q. Can you r e s t a t e the a p p l i c a t i o n as i t has been 

10 amended i n p o s i t i v e terms? I r e f e r you, Mr. Fesperman, to 

11 your answer to question number 14 on page 9 of your prepared 

12 testimony where you i n d i c a t e t h a t the purpose of the 

13 amendments as they -- r e s t r i c t i v e amendments as they then 

14 stood was to address a d i s t i n c t segment of the bulk c a r r i e r 

15 t r a n s p o r t a t i o n market. Do you see t h a t answer? 

16 A. Yes, I have i t here. 

17 Q. What d i s t i n c t segment, i n i t s present form or 

18 segments, does the a p p l i c a t i o n address? 

19 A. The most d i s t i n c t segment t h a t i t would address 

20 would be the chemical segments of the i n d u s t r y . 

21 Q. Any other segment t h a t you can i d e n t i f y t h a t i t 

22 addresses? 

23 A. Well, t o the extent t h a t the dry bulk products 

24 would also be chemicals. They would be included i n my f i r s t 

25 answer. But i f the dry bulk product i s not considered a 
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1 chemical, i t would be a d i s t i n c t segment s t i l l addressed by 

2 the a p p l i c a t i o n . 

3 Q. So there are some dry bulk l e f t i n the 

4 a p p l i c a t i o n a f t e r the amendments? 

5 A. Yes, s i r . 

6 Q. You've excluded cement and f l o u r , i f my memory 

7 serves me. What's l e f t ? 

8 A. Things l i k e p l a s t i c b e l t s . That i s what comes to 

9 mind most r e a d i l y . 

10 Q. Anything else come to mind i n terms of dry bulk? 

11 A. Other product comes to mind -- I don't know 

12 whether i t moves w i t h i n the State of Pennsylvania. Another 

13 product we deal w i t h i n a l o t of other areas i s t e r e p h t h a l i c 

14 a c i d . I t i s a drop product. 

15 Q. At the r i s k of i t being a quiz, could you s p e l l 

16 t h a t k i n d of a c i d f o r me? 

17 A. Yes, s i r . I'm w r i t i n g i t down. 

18 T-e-r-e-p-h-t-h-a-l-i-c a c i d . 

19 Q. Thank you very much, s i r . Now, s i r , of your 

20 chemical t r a f f i c i n your system, what percentage of your 

21 chemical t r a f f i c i s hazardous — considered to be hazardous 

22 by the DOT — the U.S. DOT or the EPA or other such 

23 agencies? Approximately? 

24 A. Well, I want to s t i c k w i t h the same answer. 

25 Q. About 50 percent again? 
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1 A. I n excess of 50 percent. 

2 Q. Now, s i r , i n your testimony, you suggest t h a t 

3 your ter m i n a l s a t Baltimore and, somewhere i n New Jersey — 

4 the name escapes me at t h i s p o i n t — would be used as p o i n t s 

5 of supply f o r equipment to service Pennsylvania o r i g i n a t i n g 

6 t r a f f i c and i n t r a s t a t e t r a f f i c ? 

7 A. Yes, s i r . That would be a p o s s i b i l i t y . That 

8 would e x i s t f o r the eastern p o r t i o n of the s t a t e . 

9 Q. And, am I c o r r e c t , i t i s those two terminals 

10 along w i t h the Karns C i t y , Pennsylvania t e r m i n a l which would 

11 be the p o i n t s of supply f o r equipment f o r i n t r a s t a t e 

12 commerce i n Pennsylvania? 

13 A. Along w i t h equipment unloading i n Pennsylvania 

14 and the surrounding areas. 

15 Q. And your prepared testimony contains — 

16 e s p e c i a l l y the supplemental prepared testimony contains an 

17 i n d i c a t i o n of the amount of equipment, does i t not, at the 

18 New Jersey and Baltimore terminals? 

19 A. Yes, i t does, s i r . 

20 Q. I beg your pardon. I b e l i e v e t h a t i n your 

21 i n i t i a l prepared testimony a t E x h i b i t 1-C — i t i s also i n 

22 the — l e t me do i t t h i s way, s i r . Where, i n your prepared 

23 testimony, does i t i n d i c a t e the amount s t a t i o n e d a t your New 

24 Jersey, your Baltimore, and your Karns C i t y , Pennsylvania 

25 terminals? 
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1 A. E x h i b i t 1-C addresses t r a c t o r s s t a t i o n e d a t the 

2 i n d i v i d u a l terminals i n c l u d i n g the three t h a t you named. 

3 And E x h i b i t 2 d i r e c t s i t s e l f to t r a i l e r s s t a t i o n e d a t each 

4 t e r m i n a l , i n c l u d i n g the three t h a t you named. 

5 Q. Thank you, s i r . I take i t t h a t the r a t i o of 

6 owner/operator t r a c t o r s t o company-owned t r a c t o r s a t your 

7 Baltimore, Maryland, and Paulsboro, New Jersey terminals i s 

8 a l i t t l e b i t d i f f e r e n t than your company average. I t looks 

9 to be a 4-1 r a t i o i n favor of owner/operator u n i t s i n those 

10 two t e r m i n a l s . Does i t , approximately? 

11 A. Yes, s i r . That would be c o r r e c t . 

12 Q. Does any other terminals come i n t o play i n 

13 supplying equipment to Pennsylvania other than Karns C i t y , 

14 Pennsylvania, and the New Jersey and Maryland terminals? 

15 A. I t h i n k a l l of the terminals would be possible 

16 w i t h the exception of one or two t h a t are located i n the 

17 southeast one time or another have equipment d e l i v e r i n g i n t o 

18 Pennsylvania or a sta te close enough t h a t equipment would be 

19 considered as a v a i l a b l e t o service Pennsylvania. 

20 Q. So you would d i s p a t c h equipment — other than 

21 those t h a t come i n t o Pennsylvania loaded and needing t o 

22 d e l i v e r t h e i r loads and be cleaned out, you're not t e l l i n g 

23 me t h a t you would supply equipment to Pennsylvania out of 

24 Wilmington, North Carolina, f o r example, as a normal event? 

25 A. I don't t h i n k t h a t ' s what I answered. 
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1 Q. So you are not t e l l i n g me that? 

2 A. I t h i n k what I said was w i t h the exception of a 

3 couple of terminals i n the southeast, a l l of the other 

4 terminals at one time or another have equipment unloading i n 

5 the Pennsylvania or i n the surrounding areas close enough t o 

6 Pennsylvania to be considered a v a i l a b l e f o r Pennsylvania 

7 t r a f f i c . 

8 Q. Let's t a l k about equipment t h a t i s not coming 

9 i n t o t h i s area w i t h somebody's load of goods on i t . Let's 

10 t a l k about the supply of equipment out of terminals d i r e c t l y 

11 to an o r i g i n . Are the three terminals t h a t you mentioned 

12 the ones t h a t would supply empty equipment out of t h e i r • 

13 f l e e t to Pennsylvania shippers seeking service? 

14 A. I n most cases, yes, s i r . 

15 Q. Have you worked out, Mr. Fesperman, the 

16 r e l a t i o n s h i p of outbound loads to inbound loads which you 

17 show i n your E x h i b i t 1-B? 

18 A. Have I worked out the r e l a t i o n s h i p ? I am not 

19 sure I understand what you are asking. 

20 Q. Let's go to your answer to question number 9. 

21 Your answer i s mostly on page 6 of the prepared testimony. 

22 Am I c o r r e c t t h a t the loads outbound from Pennsylvania 

23 s u b s t a n t i a l l y exceed the loads inbound to Pennsylvania as 

24 shown by the numbers which you c i t e on page 6 i n your answer 

25 to question number 9? 
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1 A. Yes, s i r . 

2 Q. And do you know what t h a t d i f f e r e n c e i s f o r the 

3 periods shown? 

4 A. From 1987, the d i f f e r e n c e between 3,370 loads 

5 outbound and 2,128 loads inbound. 

6 Q. Well, l e t me put i t another way. For the pe r i o d 

7 you t a l k about i n your answer to question number 9, which i s 

8 a period from January 1, of '87 to June 30, of 1988, as I 

9 understand your testimony. I s t h a t correct? That's the 

10 period covered i n t o t a l ? 

11 A. Yes. 

12 Q. That you have 1,412 more loads outbound from 

13 Pennsylvania than you had inbound to Pennsylvania. I s t h a t 

14 correct? 

15 A. How many d i d you say? 

16 Q. One thousand — I t h i n k I said 405. Let me go 

17 back to t h a t page, 1,412? 

18 A. Yes, s i r . 

19 Q. Am I also c o r r e c t t h a t i n loo k i n g the E x h i b i t 1-B 

20 t h a t 45 percent — i n round numbers — of a l l of the t r a f f i c 

21 t h a t you handled i n and outbound from t h i s s t a t e came out of 

22 four o r i g i n s or went to the same four designations? 

23 A. You're going t o t e l l me which four? 

24 Q. Yes, s i r . I'd be happy t o . No use keeping i t a 

25 secret, i s there? Karns C i t y , P e t r o l i a , P h i l a d e l p h i a , and 
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1 Rochester. I take i t t h a t i s Rochester, Pennsylvania? 

2 A. I t i s , s i r . 

3 Q. T h i r t y loads from and to those points? 

4 A. I could confirm those a b i t f a s t e r i f I could get 

5 my c a l c u l a t o r . 

6 MR. CHESNUTT: I c e r t a i n l y have no o b j e c t i o n . Your 

7 Honor. 

8 MR. PATTERSON: Why don't we j u s t do t h i s . I can 

9 add. That i s about the l a s t of my statment. I'm not going 

10 t o run on t h i s k i n d of t h i n g very long. 

11 MR. CHESNUTT: I ' l l accept i t subject t o check. 

12 JUDGE SCHNIERLE: Why don't you do i t subject t o 

13 check. That's what — 45 percent approximately? 

14 THE WITNESS: As long as I can check and c o r r e c t i t 

15 i f i t i s i n c o r r e c t . 

16 MR. PATTERSON: Trust me. I'm a lawyer. 

17 BY MR. PATTERSON: 

18 Q. Mr. Fesperman, would I be c o r r e c t t h a t none of 

19 the equipment s t a t i o n e d a t the three terminals we ta l k e d 

20 about — the Baltimore, Maryland, the Paulsboro, New Jersey, 

21 and the Karns C i t y , Pennsylvania has a dry bulk equipment 

22 and dry bulk t r a i l e r s ? 

23 A. Did you include Baltimore i n that? 

24 Q. Yes, s i r . 

25 A. There are two dry bulk t r a i l e r s s t a t i o n e d i n 
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Baltimore. 

2 Q. Other than those two, t h a t ' s i t ? 

3 A. The two at Baltimore and the one a t Karns C i t y . 

4 Q. To a t o t a l of three? 

5 A. Yes, s i r . 

6 Q. Where do you keep your — on page 9 i n your 

7 answer to question number 13, you i n d i c a t e t h a t you used a l l 

8 of the types of t r a i l e r s t h a t you have i n Pennsylvania 

9 except the f l a t b e d and the s a f e t y t r a i n i n g t r a i l e r . I s t h a t 

10 kept i n some p a r t i c u l a r spot? 

11 A. I t s basic l o c a t i o n i s i n High Point, North 

12 Carolina. 

13 Q. Stays there f o r the most p a r t , or does i t move 

14 around to your terminals? 

15 A. I t ' s mobile. I t moves around, but I'm not aware 

16 to what extent i t ' s moves. I t ' s a mobile classroom 

17 f a c i l i t y . 

18 Q. I n any event, you haven't brought i t to 

19 Pennsylvania? 

20 A. I can't say t h a t f o r c e r t a i n , s i r . 

21 Q. That's what you do say here. That's why I'm 

22 asking you the question. 

23 A. I t h i n k t h a t answer r e l a t e s i t s e l f t o the t r a f f i c 

24 study. Of course, we would not have brought a sa f e t y 

25 t r a i l e r to Pennsylvania i n r e l a t i o n t o a revenue producing 
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1 load. 

2 Q. I see because i t only doesn't c a r r y a revenue 

3 producing load. That's a l l you meant by that? 

4 A. Yes, s i r . 

5 Q. Now, s i r , on page 12 i n your f i r s t sentence of 

6 your answer on t h a t page, you i n d i c a t e t h a t you have seven 

7 f u l l - t i m e employees a t Karns C i t y . Do you see that? 

8 A. Yes, I do. 

9 Q. Do you not count the d r i v e r s as employees or — 

10 my question i s t h i s . You've got a number of company 

11 t r a c t o r s shown as s t a t i o n e d t h e r e . I f o r g e t how many 

12 offhand, but c e r t a i n l y more than twenty. And I don't — I 

13 can 11 q u i t e understand why there are only seven employees? 

14 A. Because the answer was t o a question i n v o l v i n g 

15 Central's cleaning of tank t r a i l e r s a t Karns C i t y . 

16 Q. Yes, s i r . 

17 A. That's what the answer addresses. There are 

18 seven employees at Karns C i t y involved i n tank cleaning. 

19 Q, A l l r i g h t . So t h a t answer doesn't count the 

20 d r i v e r s ? 

21 A. I t does not, s i r . 

22 Q. Now, f u r t h e r down the page you i n d i c a t e t h a t 

23 although you have cleaning f a c i l i t i e s a t Karns C i t y , they 

24 are not used f o r cleaning t r a i l e r s t h a t have handled 

25 products c l a s s i f i e d as U or P on the p r i o r i t y p o l l u t a n t s 
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l i s t ? 

A. Yes, s i r . 

3 Q. Why i s t h a t , s i r ? Why don't you clean those 

4 t h i n g s out of the t r a i l e r s ? 

5 A. I t has something to do w i t h the waste t h a t i s 

6 generated by t h a t . By the time i t goes through the -- I 

7 l o s t the word I wanted. By the time i t goes through the 

8 f i l t e r i n g process, the sledge t h a t i s l e f t from t h a t , i t 

9 contains a product c l a s s i f i e d as U or P. I t would be 

10 considered as a hazardous waste product. We would be unable 

11 to dispose of i t . 

12 Q. Well, you handle — you clean other t r a i l e r s 

13 there t h a t have handled other kinds of hazardous materials? 

14 A. Yes, s i r . 

15 Q. I n the l a s t sentence i n t h a t answer, s i r , at the 

16 bottom of page 12, intended to i n d i c a t e t h a t you are making 

17 a change so t h a t you w i l l be able to handle U or P products? 

18 A. No, s i r . I t does not. 

19 Q. So heating the small b o i l e r f o r heating products 

20 and chemical tanks has nothing to do w i t h the p r i o r sentence 

21 t h a t ' s has to do w i t h cleaning t r a i l e r s t h a t have 

22 transported such products? 

23 A. That's c o r r e c t . I t does not. 

24 Q. What kind of products are c l a s s i f i e d as U or P? 

25 I have no sense of t h a t . Do you, s i r ? 
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20 

21 

22 

23 

24 

25 

A. Without r e f e r r i n g t o the a c t u a l l i s t of U or P, I 

don't e i t h e r , s i r . 

Q. Do you know whether they are p a r t i c u l a r l y 

d i f f i c u l t kinds of products t o t r a n s p o r t and to c o n t r o l and 

p r o t e c t during the process of t r a n s p o r t a t i o n ? 

A. I'm not sure about how d i f f i c u l t they are to 

tr a n s p o r t or c o n t r o l . I t h i n k i t d i r e c t s i t s e l f more to 

t h e i r t o x i c i t y , but to what degree, I'm not c e r t a i n . 

Q. Do e i t h e r of the other two terminals which are 

f a i r l y proximate to Pennsylvania? That i s Paulsboro, New 

Jersey and Baltimore have cleaning f a c i l i t i e s ? 

A. No, s i r . We clean the p u b l i c l y commercial 

f a c i l i t i e s a t each of those l o c a t i o n s . 

Q. Have you done any — I noted i n your resume t h a t 

you have done some c o s t i n g work i n the h i s t o r y of your 

employment. I b e l i e v e t h a t back here i n E x h i b i t 1-A, you 

i n d i c a t e t h a t you had r e s p o n s i b i l i t i e s f o r c o s t i n g a t 

sometime during a seven year p e r i o d — '75 to '85 w i t h 

another c a r r i e r . You have done c o s t i n g work before, have 

you not? 

A. Yes, s i r , I have. 

Q. You s t i l l do? 

A. Yes, s i r . 

Q. Have you had occasion t o cost cleaning procedures 

f o r cleaning out tank t r a i l e r s so t h a t they are reusable f o r 
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1 e i t h e r other products or e i t h e r more of some product t o the 

2 extent they need t o be cleaned? 

3 A. Yes, s i r . I have. 

4 Q. Have you done any c o s t i n g on the Karns C i t y 

5 terminal? 

6 A. Our c o s t i n g procedure, we have seven or e i g h t 

7 ter m i n a l s t h a t have t h e i r own f a c i l i t i e s . As p r e s e n t l y 

8 handled, we lump a l l of those e i g h t together. So the Karns 

9 C i t y would be lumped i n w i t h the other f a c i l i t i e s . And we 

10 look a t those as a t o t a l , and we look a t our tank cleaning 

11 costs t h a t we inc u r from commercial f a c i l i t i e s . So 

12 s p e c i f i c a l l y l o o k i n g a t Karns C i t y i n d i v i d u a l l y , the answer 

13 i s no. 

14 Q. Can you t e l l me g e n e r a l l y or even s p e c i f i c a l l y 

15 where the seven terminals are? I t h i n k you said seven. 

16 A. Seven or e i g h t . I have to count them as I go. 

17 Q. The terminals where you have cleaning f a c i l i t i e s 

18 Karns C i t y would be one. 

19 A. Karns C i t y ; High Point, North Carolina. 

20 Q. Excuse me j u s t a second, s i r . Let me get my 

21 l i s t . A l l r i g h t , s i r . 

22 A. Wilmington, North Carolina; C h a r l o t t e , North 

23 Carolina; G r e e n v i l l e , South Carolina; Charleston, South 

24 Carolina; A t l a n t a , Georgia, and Kingsport, Tennessee. I 

25 b e l i e v e t h a t makes e i g h t . 
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1 Q. Kings? 

2 A. Kingsport. 

3 Q. Got i t . Do any of those terminals have the 

4 capacity to clean out U or P products? That's products 

5 c l a s s i f i e d as U or P on the p r i o r i t y p o l l u t a n t s l i s t ? 

6 A. I t h i n k they do. I cannot say f o r c e r t a i n . 

7 Q. Do you know the d i f f e r e n c e i n cost t o maintain a 

8 cleaning f a c i l i t y t h a t ' s able to deal w i t h U and P as 

9 opposed t o one t h a t i s n ' t l i k e Karns City? 

10 A. The cost t o do the cleaning i s v i r t u a l l y the same 

11 cost. I t ' s the cost of t r e a t i n g the waste water t h a t 

12 v a r i e s . I do not determine t h a t c ost. 

13 Q. How t r a d i t i o n a l l y or how does Central Transport 

14 p r e s e n t l y handle cleaning costs i n terms of whether you pass 

15 them on to your customers i d e n t i f i e d as such, or whether 

16 those costs are folded i n t o your l i n e haul rates? 

17 A. I would say t h a t i n most cases the cost of 

18 cleaning i s fo l d e d i n t o the r a t e . And t h a t we have 

19 i d e n t i f i e d a r e l a t i v e l y short l i s t of commodities where the 

20 cleaning costs i s ge n e r a l l y a l i t t l e higher than would be 

21 folded i n t o the r a t e on which we assess an a d d i t i o n a l 

22 charge. 

23 I n each case before t h a t charge i s implemented, i t i s 

24 negotiated w i t h the customer. And our reasons f o r 

25 requesting t h a t a d d i t i o n a l charge are set f o r t h . I n some 

HOLBERT ASSOCIATES 
(717) 232-4506 



45 

1 cases we have been successful i n having the customer agree 

2 to the charges presented. And i n some cases, we have 

3 compromised. And i n some cases, we have l o s t the b a t t l e and 

4 gone ahead without the cost of the cleaning charge t o o b t a i n 

5 the business. 

6 Q. But ge n e r a l l y speaking where a p a r t i c u l a r product 

7 or the products shipped by a p a r t i c u l a r customer, are c o s t l y 

8 t o clean, and you t r y to get them added on? 

9 A. Yes, we do, s i r . 

10 Q. Now, speaking of t h a t k i n d of t h i n g , am I c o r r e c t 

11 t h a t the m a j o r i t y of your i n t e r s t a t e revenue i s now c o n t r a c t 

12 c a r r i e r revenue r a t h e r than common? 

13 A. I t would be close. I would say t h a t ' s probably 

14 c o r r e c t . I t would be close to a 50/50 p r o p o r t i o n . 

15 Q. And y o u ' l l recognize t h a t t h i s a p p l i c a t i o n i s a 

16 common c a r r i e r a p p l i c a t i o n ? 

17 A. Yes, s i r very d e f i n i t e l y . 

18 Q. You are conversant, I take i t , w i t h the 

19 d i f f e r e n c e between w i t h having t o abide by a t a r i f f and what 

20 a c o n t r a c t c a r r i e r can do and t h a t i s to design rates and 

21 charges f o r a p a r t i c u l a r shipper? 

22 A. Very much so. 

23 Q. You are aware t h a t a con t r a c t c a r r i e r has the 

24 r i g h t t o d i s c r i m i n a t e between shippers. I t doesn't have t o 

25 have an even set of charges f o r s i m i l a r t r a f f i c moving under 
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1 s i m i l a r conditions? 

2 A. Yes, s i r . 

3 Q. What determines g e n e r a l l y , Mr. Fesperman, whether 

4 you deal w i t h a customer i n i n t e r s t a t e commerce as a common 

5 c a r r i e r or as a con t r a c t c a r r i e r ? 

6 A. Generally, i t ' s what the customer wants. 

7 Q. Generally, also i s n ' t the l a r g e r customers t h a t 

8 you deal w i t h as a c o n t r a c t c a r r i e r ? By l a r g e r , I mean who 

9 tender you more t r a f f i c . 

10 A. I don't t h i n k t h a t ' s the case e s s e n t i a l l y . I 

11 would say we c a r r y an even s p l i t again. With the number of 

12 c o n t r a c t t h a t we have i n existence, probably about h a l f of 

13 those are w i t h a f a i r l y major chemical company whose name 

14 would be recognized by anybody. 

15 The other h a l f are w i t h chemical companies whose name 

16 would not be recognized by more than f i v e or ten people who 

17 happened to opera te i n the same area we are operating i n . 

18 I t i s not a l l the size of the customers. 

19 Q. But you don't g e n e r a l l y enter i n t o a 

20 t r a n s p o r t a t i o n c o n t r a c t w i t h a customer t h a t gives you two 

21 or three shipments a month — two or three loads a month? 

22 A. We have some of those. 

23 Q. I s n ' t i t g e n e r a l l y so t h a t they are c e r t a i n l y 

24 above t h a t l e v e l . They may not be a g i a n t company, but they 

25 are ge n e r a l l y more r e p e t i t i v e customers than that? 
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1 A. I would t h i n k two or three loads a month — i t ' s 

2 small i n terms of numbers, but i t ' s r e p e t i t i v e speedy 

3 business. Yes, s i r . We enter a c o n t r a c t w i t h t h a t type of 

4 customer. 

5 Q. Aside from the f a c t you regard t h a t as nice, 

6 i s n ' t i t a f a c t t h a t most of the c o n t r a c t revenue comes from 

7 large customers? 

8 A. Most revenue does, yes, s i r , because the l a r g e r 

9 customer gives you more business. 

10 Q. And t h a t the m a j o r i t y of co n t r a c t s are w i t h large 

11 customers? 

12 A. No, s i r . That i s not c o r r e c t . 

13 Q. Not t r u e . Judging by the c o l l e c t i o n of revenue 

14 from only a few o r i g i n s i n Pennsylvania t h a t we e a r l i e r 

15 t a l k e d about — the 45 percent f i g u r e t h a t you accepted 

16 subject t o checking, those customers a t those o r i g i n s are 

17 c o n t r a c t customers i n i n t e r s t a t e commerce of Central 

18 Transport, are they not? And I'm purposely not naming the 

19 customers, Mr. Fesperman. I'm not being mysterious. I'm 

20 doing t h a t on purpose. 

21 A. At the fou r o r i g i n s t h a t you mentioned, they are 

22 customers w i t h whom we have c o n t r a c t s . 

23 Q. Now, s i r , i n your testimony you i n d i c a t e the 

24 p r o v i s i o n of service from one p o i n t i n Pennsylvania t o 

25 another. I'm not sure where i n your testimony you i n d i c a t e 
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1 t h a t , but I know i t ' s i n there. Do you r e c a l l e i t h e r where 

2 i t i s , or do you r e c a l l t h a t testimony? 

3 A. You are speaking of an a c t u a l movement t h a t 

4 moved? 

5 Q. Yes, s i r . T r a f f i c t h a t you've handled from one 

6 p o i n t i n Pennsylvania t o another p o i n t i n Pennsylvania? 

7 A. Yes, s i r , page 6. 

8 Q. Of your o r i g i n a l testimony? 

9 A. Yes, s i r . 

10 Q. Have you responded, s i r , t o discovery w i t h 

11 respect to documents covering t r a f f i c i n 1988 — 

12 A. Yes, we have. 

13 Q. — handled i n t h a t matter? 

14 A. Yes, we have. 

15 Q. I have i n my hand, Mr. Fesperman, what — I ' l l 

16 show i t t o your counsel -- what I b e l i e v e t o be the 

17 documents which I know are the documents t h a t were handed to 

18 me i n connection w i t h those 20 or 22 loads t h a t you r e f e r t o 

19 — 22 loads which you r e f e r t o i n your answer to question 

20 number 9 on page 6? 

21 A. Yes, s i r . 

22 Q. Do you have handy anywhere copies of those 

23 documents t h a t you provided to me? 

24 A. Yes, s i r , I do. 

25 Q. Do you have them i n your hands? 
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A. Yes, s i r , I do. 

Q. A l l r i g h t , s i r . I s the top one a shipping order 

copy of a b i l l of l a d i n g showing A i r Products i n the upper 

right-hand corner w i t h a number handwritten 405454 up there? 

A. Yes, i t i s . 

Q. Looking somewhat l i k e a pro number of some sort? 

A. Yes, s i r . 

Q. Now, s i r , t e l l me i f you would, what the o r i g i n 

and d e s t i n a t i o n of t h a t p a r t i c u l a r shipment was? 

A. The o r i g i n was Unitank Terminal Services which I 

b e l i e v e i s i n P h i l a d e l p h i a and the designation was 

I n t e r s t a t e Chemical Company i n care of Ridgeway Trucking i n 

Ridgeway, Pennsylvania. 

Q. What i s the business of Unitank Terminal Service, 

i f you know? 

A. I t h i n k they are a t e r m i n a l s e r v i c e . I t ' s a 

s to rag e fa c i 1 i t y . 

Q. And t h a t would i n d i c a t e then t h a t a tank load of 

a c i d i c a c i d g l a c i a l moved from P h i l a d e l p h i a , PA to Ridgeway, 

PA on January 14, of 1988? 

A. Yes, i t would, s i r . 

Q. And t h a t the product t h a t — the shipper was A i r 

Products and Chemicals I n c . , or A i r Products. So f a r , so 

good? 

A. So f a r , yes, s i r 
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1 Q. The consignee was I n t e r s t a t e Chemical i n care of 

2 Ridgeway Color i n Ridgeway, PA? 

3 A. Yes, s i r . 

4 Q. Where d i d you get the rates which you applied t o 

5 t h i s shipment? 

6 A. From the i n t e r s t a t e c o n t r a c t t h a t i s i n existence 

7 between Central Transport and I n t e r s t a t e Chemical. 

8 Q. On which basis do you regard t h a t t r a f f i c t o have 

9 moved i n i n t e r s t a t e commerce? 

10 A. I t had a p r i o r movement by water p r i o r t o i t s 

11 a r r i v a l a t Unitank Terminal Services. 

12 Q. I s there any documentation here i n the hearing 

13 room which i n d i c a t e s t h a t p r i o r movement by water? 

14 A. There i s not. 

15 Q. What makes you t h i n k i t had a p r i o r movement by 

16 water? 

17 A. Both our sales department and our operations 

18 department have checked w i t h the people at Unitank to 

19 determine how the product a r r i v e d a t t h e i r l o c a t i o n . 

20 Q. Do you know where i t came from? 

21 A. No, I do not, s i r . 

22 Q. Do you know when i t moved by water? 

23 A. No, s i r . I do not. 

24 Q. Do you know how long i t sat a t the Unitank 

25 Terminal Service i n Ph i l a d e l p h i a before being moved to 
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1 Ridgeway? 

2 A. No, s i r , I do not. 

3 Q. Do you know who owned the product when i t was 

4 moving by v/ater? 

5 A. I do not. 

6 Q. Do you know when the product was sold by A i r 

7 Products to I n t e r s t a t e Chemical Company? 

8 A. I do not. 

9 Q. Do you recognize t h a t there are a l o t of things 

10 — a l o t of commodities t h a t move i n i n t e r s t a t e or f o r e i g n 

11 commerce whether by r a i l , water, or truck which come i n t o a 

12 s t a t e , s i t f o r a w h i l e , and are so l d , f o r example, out of 

13 inventory where t h a t secondary movement w i t h i n the s t a t e 

14 a f t e r the sale i s i n i n t r a s t a t e commerce. Do you recognize 

15 t h a t concept? 

16 A. I recognize there are a l o t of questions involved 

17 i n t h a t concept. 

18 Q. I see. Now, making the assumption t h a t t h i s 

19 product was not sold — indulge me f o r my minute. I t ' s only 

20 an assumption. I don't know. Making the assumption — 

21 drawing the assumption t h a t the product was sold only a f t e r 

22 a r r i v i n g i n t o the storage tank i n Phila d e l p h i a a t Unitank. 

23 I t was t h e r e a f t e r sold t o I n t e r s t a t e Chemical and moved to 

24 Ridgeway. I n your view, would t h a t move be a move? I n 

25 i n t r a s t a t e commerce, or a move i n i n t e r s t a t e ? 
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1 A. I n t e r . 

2 Q. I n t e r ? 

3 A. Yes, s i r . 

4 Q. Have you sought the advice of counsel on t h a t 

5 subject? 

6 A. Not t h i s counsel, but other counsel. Yes, s i r . 

7 Q. Have you sought i t w i t h respect t o t h i s 

8 p a r t i c u l a r move or moves l i k e from Unitank Terminal Service 

9 i n Philadelphia? 

10 A. No, s i r . 

11 Q. Now, s i r , without going l a b o r i o u s l y through — 

12 s t r i k e t h a t , please. Indulge me f o r a moment, and I ' l l 

13 count something here, and we can dispose of t h i s , I t h i n k , 

14 more q u i c k l y . 

15 Of the shipping orders making up the packet of 

16 documents i n f r o n t of you, Mr. Fesperman, I count 18 s i m i l a r 

17 movements from Unitank i n Phil a d e l p h i a t o I n t e r s t a t e 

18 Chemical Company i n care of Ridgeway Color i n Ridgeway, 

19 Pennsylvania? 

20 A. Yes, s i r . I b e l i e v e t h a t ' s c o r r e c t . 

21 Q. Would your knowledge regarding each of those 

22 movements — i n terms of p r i o r movement by water — when i t 

23 moved, how long i t sat i n the Unitank Terminal Service i n 

24 P h i l a d e l p h i a , and when the commodity was sold by A i r 

25 Products t o I n t e r s t a t e Chemical? Could your answers to 
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1 those questions be the same as they were w i t h respect t o the 

2 i n i t i a l document t h a t we looked a t . That i s t h a t you don't 

3 know? 

4 A. That would be c o r r e c t , s i r . 

5 MR. CHESNUTT: I f I might i n q u i r e a t t h i s p o i n t . Your 

6 Honor, of Counsel Patterson, was the count of 18 exclusive 

7 of the f i r s t one you examined him about? 

8 MR. PATTERSON: Yes. I don't stand by the count. I 

9 d i d i t too q u i c k l y . 

10 MR. CHESNUTT: I d i d i t also, and I'm at 18 of t h a t 

11 category. 

12 MR. PATTERSON: Your Honor, may we go o f f the record 

13 f o r j u s t a moment. 

14 JUDGE SCHNIERLE: Off the record. 

15 ( Discussion o f f the record.) 

16 JUDGE SCHNIERLE: We had a short discussion about 

17 s u b m i t t i n g the documents about which the past several 

18 questions have been concerning as an e x h i b i t . S u f f i c i e n t 

19 copies w i l l be submitted t h i s afternoon and w i l l be marked 

20 f o r i d e n t i f i c a t i o n as Matlack E x h i b i t 1. 

21 ( Matlack E x h i b i t No. 1 was produced and marked f o r 

22 i d e n t i f i c a t i o n . ) 

23 MR. PATTERSON: Very w e l l . Your Honor. 

24 MR. CHESNUTT: Might J. i n q u i r e , do you want them 

25 arranged i n the order i n which you examined them on. That 
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1 i s , the 405054 document followed by 17 s i m i l a r Unitank 

2 moves. 

3 MR. PATTERSON: May we go o f f the record f o r t h i s ? 

4 JUDGE SCHNIERLE: Off the record. 

5 ( Discussion o f f the record.) 

6 JUDGE SCHNIERLE: We have been discussing 

7 housekeeping chores regarding Matlack E x h i b i t 1. Please 

8 continue, Mr. Patterson. 

9 BY MR. PATTERSON: 

10 Q. Mr. Fesperman, the second document i n the 

11 c o l l e c t i o n of documents t h a t have been marked Matlack 

12 E x h i b i t 1, i s headed emergency resource management contact 

13 assistance amount form? 

14 A. Yes, s i r . 

15 Q. Does t h a t i n d i c a t e a movement w i t h i n 

16 Pennsylvania? 

17 A. That i n d i c a t e s a movement l a s t w i n t e r when the 

18 Ashland o i l f u e l tank collapsed i n the P i t t s b u r g h area. We 

19 were c a l l e d upon t o f u r n i s h water i n various governmental 

20 l o c a t i o n s or f i r e s t a t i o n s or thin g s of t h a t nature during 

21 the contamination of the r i v e r or water sources i n Western 

22 Pennsylvania. 

23 Q. And t h a t ' s a p p l i e d as a movement from one p o i n t 

24 i n Pennsylvania t o another? The water came from somewhere 

25 else i n Pennsylvania? 
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1 A. To my knowledge. I t was also my understanding 

2 duri n g t h a t emergency the U t i l i t y Commission authorized tank 

3 c a r r i e r s t o provide t h a t type of se r v i c e . 

4 Q- I see. 

5 JUDGE SCHNIERLE: I t h i n k he's c o r r e c t . 

6 MR. PATTERSON: I j u s t d i d n ' t know about i t . 

7 BY MR. PATTERSON: 

8 Q. Now, s i r , going back t o the s i x t h page of the 

9 E x h i b i t which i s a document w i t h a handwritten number 65999 

10 i n the upper right-hand corner? 

11 A. I have t h a t . 

12 Q. You have i t , s i r ? 

13 A. I have i t . 

14 Q. Do you see on there a movement of t r a f f i c w i t h i n 

15 the State of Pennsylvania? 

16 A. Yes. This i s also i n v o l v i n g movement of water 

17 d u r i n g the p e r i o d of time t h a t water sources were 

18 contaminated i n Western Pennsylvania. 

19 Q. Very w e l l , s i r . Would the same be t r u e of the 

20 document l a t e r on i n the E x h i b i t w i t h a c o n t r o l number 

21 F-91316 i n the upper right-hand corner, shipper shown as 

22 Koppers. The heading i s Central Transport i n the middle of 

23 the top of the document. 

24 A. No, s i r . That document covers work t h a t was 

25 performed e n t i r e l y w i t h i n the confines of the Koppers Plant 
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1 and Petroleum. 

2 Q. No p u b l i c highway coming through t h a t p l a n t , s i r ? 

3 A. To my knowledge, no, s i r . 

4 Q. What was the commodity? I t says 4,000 g a l l o n s . 

5 Gallons of what? 

6 A . I do not know. 

7 Q. And i s i t your testimony t h a t your u n i t or u n i t s 

8 t h a t are p r o v i d i n g t h i s s e r v i c e d i d n ' t venture out on the 

9 p u b l i c highway i n pursuance of t h a t service? 

10 A. While they were loaded? 

11 Q. Yes, s i r . 

12 A. No, they d i d not. 

13 Q. With the exception of the — I t h i n k i t was three 

14 documents t h a t we j u s t were t a l k i n g about. Everything else 

15 i s a a l l other documents i n the e x h i b i t are the Unitank 

16 Terminal r e l a t e d documents, are they not, s i r ? 

17 A. Let me j u s t do a check to make sure. No, s i r . 

18 There i s one document remaining t h a t i s not a Unitank 

19 document. 

20 Q. And t h a t ' s the document headed 90158, s i r , i n the 

21 upper right-hand corner? 

22 A. That i s c o r r e c t . 

23 Q . I ' m t r y i n g to f i n d i t , s i r . I ' l l be w i t h you i n 

24 a second. Now, s i r , i f you would indi c a te on there where 

25 t h a t shows a movement of a product w i t h i n Pennsylvania? 
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1 A. I f you look a t the document i t s e l f , you couldn't 

2 discern t h a t . But loaded at M o r r i s v i l l e , Pennsylvania. At 

3 the time i t was loaded i n t o the tank, the consignee was 

4 I n t e r s t a t e Chemical i n B r o o k f i e l d , Ohio. On completion of 

5 the loading process, we were n o t i f i e d t h a t the load was 

6 reassigned to I n t e r s t a t e Chemical i n Western Middlesex, 

7 Pennsylvania. And i t would be considered an i n t r a s t a t e 

8 Pennsylvania movement. The product was on the tank 

9 already. We moved i t . 

10 Q. That was on when, s i r ? 

11 A. I t looks l i k e May the 11th. 

12 Q. Of 1988? 

13 A. Yes, s i r . 

14 Q. I s t h i s the same I n t e r s t a t e Chemical t h a t buys 

15 products and has to d e l i v e r to Ridgeway, Pennsylvania? 

16 A. Yes, s i r . I b e l i e v e i t i s . 

17 Q. Out of Unitank? 

18 A. Yes. 

19 Q. Are the l i n e employees of Central Transport 

20 represented by a c o l l e c t i v e bargaining agent? 

21 A. No, s i r they are not. They are not. 

22 Q. So i n the common everyday parlance, Central i s a 

23 non-union c a r r i e r ? 

24 A. That i s c o r r e c t . 

25 Q. What methodology does Central use f o r s e t t i n g the 

HOLBERT ASSOCIATES 
(717) 232-4506 



58 

1 wages of dr i v e r s ? 

2 MR. CHESNUTT: I o b j e c t . 

3 MR. PATTERSON: By t h a t , I mean do you use a system 

4 of s e n i o r i t y or a b i l i t y ? Do you use standard wage rates i n 

5 any p a r t i c u l a r l o c a l e to give you a base point? How are 

6 those wages set? 

7 JUDGE SCHNIERLE: Your objection? 

8 MR. CHESNUTT: The o b j e c t i o n i s the relevance of t h a t 

9 l i n e of i n q u i r y to the r e g u l a t o r y r e s p o n s i b i l i t i e s of t h i s 

10 Commission and t h i s record. I don't t h i n k an answer t o t h a t 

11 question i s going t o make any d i f f e r e n c e , nor i s i t 

12 p e r t i n e n t t o the issues t h a t Your Honor spoke upon t o 

13 decide. 

14 MR. PATTERSON: Your Honor, the d i r e c t testimony i s 

15 c h o c k - f u l l of references about the employees of the 

16 company. We have been given a f o l d e r showing a gentleman 

17 who had been serving us f o r 20 years. And some emphasis i s 

18 put on the a b i l i t y of the company, and i t s a b i l i t y i s 

19 exercised through i t s employees. I t h i n k we are e n t i t l e d to 

20 go i n t o the r e l a t i o n s h i p between the employees and the 

21 company. I t ' s a necessary p a r t of the whole. 

22 MR. MALIN: Your Honor, could I be heard? You do not 

23 want r e p e t i t i v e questions. I honor t h a t . There was some 

24 i n d i c a t i o n i n the d i r e c t testimony t h a t charges might be 

25 lower than Matlack. I t h i n k Matlack, as w e l l as any other 
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1 c a r r i e r , has the r i g h t t o go to questions of cost such as 

2 statements to f i n d out what i t i s predicated upon. I t h i n k 

3 the question i s acceptable on those a d d i t i o n a l grounds. Your 

4 Honor. 

5 MR. CHESNUTT; The charges t h a t I r e f e r r e d t o as 

6 being lower than Matlack are the ones of accessorial 

7 se r v i c e s , not l i n e haul s e r v i c e s . 

8 MR. PATTERSON: I assume those ac c e s s o r i a l services 

9 are provided by human beings who are employees of the 

10 company as w e l l . 

11 MR. WICK: At some stage at some p a r t of t h i s mass 

12 of papers, there i s evidence presented by the Applicant as 

13 t o the methodology of compensation. I t appears i n the 

14 sa f e t y m a t e r i a l s . So t h a t i t has already been presented by 

15 the App l i c a n t , and i t ' s c e r t a i n l y the subject of cross 

16 examination. 

17 JUDGE SCHNIERLE: I t h i n k i t ' s b o r d e r l i n e r e l e v a n t . 

18 I w i l l allow you to continue f o r a b i t . But l e t ' s not t r y 

19 t o get too f a r down the path. Please answer the questions. 

20 MR. PATTERSON: I f we could ask the young lady to 

21 read back. 

22 (The question was read by the Court Reporter.) 

23 THE WITNESS: Central pays i t s l i n e haul d r i v e r s a 

24 percentage of revenue. That percentage v a r i e s depending on 

25 s e n i o r i t y . And when i t comes to acc e s s o r i a l charges, i t 
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1 v a r i e s , depending on the charge. 

2 BY MR. PATTERSON: 

3 Q. Are you t e l l i n g me the d r i v e r s get a percentage 

4 of the acc e s s o r i a l charges? Did I understand you? 

5 A. Some of the a c c e s s o r i a l charges. 

6 JUDGE SCHNIERLE: Excuse me. These are the employee 

7 d r i v e r s . We are not speaking about other operators. 

8 THE WITNESS: I was r e f e r r i n g t o company employees. 

9 JUDGE SCHNIERLE: Thank you. 

10 BY MR. PATTERSON: 

11 Q. Of the acc e s s o r i a l charges l i s t e d on pages 14 i n 

12 your answer, which of those ac c e s s o r i a l charges do your 

13 d r i v e r s get a piece of? 

14 A. You are r e f e r r i n g t o the l a s t sentence i n t h a t 

15 answer? 

16 Q. Yes, s i r . 

17 A. They would get a percentage of pension pumps, 

18 layovers, and stopovers. They would not get a percentage of 

19 cleaning. We do not have a charge f o r supplying e x t r a 

20 d r i v e r s . We do not have a charge f o r Sunday s e r v i c e . The 

21 d r i v e r would not get a p o r t i o n f o r supplying t r a i l e r s . 

22 Q. So to the extent t h a t you are, f o r example, 

23 de a l i n g w i t h shippers as I t h i n k you e a r l i e r noted w i t h 

24 respect t o — I beg your pardon. You d i d not. To the 

25 extent t h a t you are dealing w i t h shippers i n connection w i t h 
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1 d e t e n t i o n charges, and you decide f o r t h a t p a r t i c u l a r 

2 shipper on an i n t e r s t a t e c o n t r a c t basis not to assess 

3 dete n t i o n charges, Central Transport, by t h a t a c t , i s g i v i n g 

4 up not only i t s percentage of the those d e t e n t i o n charges, 

5 but also the d r i v e r s ' percentage thereof? 

6 A. We have no s i t u a t i o n s where we have agreed t o 

7 give up and not assess d e t e n t i o n charges. 

8 Q. You have agreed t o give up an e x t r a charge f o r 

9 Sunday service? Or you don't charge f o r Sunday service? 

10 A. We do not have the Sunday service charge. 

11 Q. The use of pumps. You c e r t a i n l y have negotiated 

12 circumstances where you have agreed not to make an 

13 acc e s s o r i a l charge f o r use of the pumps, have you not? 

14 A. We have a couple of those. 

15 Q. To t h a t e x t e n t , you have given up not only your 

16 percentage, but the d r i v e r s ' percentage thereof? 

17 A. That would be c o r r e c t . 

18 Q. What else — what other accessorial charges i s 

19 t h a t t r u e of? That i s where you i n circumstances where 

20 you negotiated w i t h a shipper f o r no charge, you have given 

21 up not only your own percentage thereof but also the 

22 d r i v e r s ' ? 

23 A. Perhaps weighing or f u r n i s h i n g of e x t r a lengths 

24 of hose. There are a couple circumstances where t h a t charge 

25 has been negotiated. Those are the only two a d d i t i o n a l ones 
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1 t h a t come to mind. 

2 MR. PATTERSON: Excuse me f o r j u s t a second. Your 

3 Honor. That's a l l I have. Your Honor. 

4 JUDGE SCHNIERLE: Well, i s i t everybody's purpose t o 

5 continue now or take a break f o r an hour and come back? 

6 MR. MALIN; I p r e f e r to take a break, s i r . 

7 MR. CHESNUTT: I f you could give me an hour and 15 

8 minutes, I would appreciate i t . I have copy d u t i e s . 

9 MR. PATTERSON: Your Honor, i f I might? I have no 

10 more questions. I t h i n k we agreed e a r l i e r i n terms of Your 

11 Honor's order on the discovery matters t h a t t h i s witness or 

12 some other witnesses — I guess i f i t i s going to be another 

13 — would be made a v a i l a b l e a t some forthcoming hearing t o 

14 deal w i t h those subjects which may come out of the r e s u l t of 

15 discovery. I t h i n k there was agreement t o t h a t , but I j ust 

16 want to make c e r t a i n on the record t h a t there was. 

17 JUDGE SCHNIERLE: I s there agreement? 

18 MR. CHESNUTT: The agreement i s t h a t without waiving 

19 my r i g h t t o any i n t e r l o c u t o r y appeal of Your Honor's r u l i n g 

20 which I am not disposed a t a l l to waive at t h i s p o i n t . 

21 Although I'm nece s s a r i l y going to take i t , I'm not going t o 

22 waive i t by any statement I now make. But i f -- i f we 

23 e i t h e r choose not to f i l e an i n t e r l o c u t o r y appeal, i f , upon 

24 f i l i n g j u s t an appeal, your r u l i n g i s upheld, we obviously 

25 w i l l comply w i t h the f u r n i s h i n g of the discovery data and 
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1 the p r o v i d i n g of the witness t o address the issues which may 

2 come out. 

3 MR. PATTERSON: Thank you. 

4 JUDGE SCHNIERLE: With t h a t discussion concluded, we 

5 w i l l break f o r an hour and 15 minutes. I have 12:30 now. 

6 We should be back a t 1:45. Thank you. 

7 (Whereupon, at 12:30 p.m., the hearing recessed to 

reconvene a t 1:45 p.m. the same day.) 
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1 AFTERNOON SESSION 

2 JUDGE SCHNIERLE: We have a l l returned from the lunch 

3 time recess. We j u s t f i n i s h e d Mr. Patterson's cross 

4 examination of Mr. Fesperman. Are we prepared t o proceed a t 

5 t h i s point? 

6 MR. CHESNUTT: I t h i n k we have some housekeeping 

7 matters , Your Honor, before --

8 JUDGE SCHNIERLE: Yes. Do you have the Matlack 

9 E x h i b i t 1? 

10 MR. CHESNUTT: Yes. The Matlack cross examination of 

11 the Witness Fesperman E x h i b i t 1, which c o n s i s t s of the 

12 documents we furnished i n response to Matlack i n t e r r o g a t o r y 

13 number 11, have been compiled i n the form of an e x h i b i t 

14 simply by c o l l a t i n g and s t a p l i n g them. And copies i n t h a t 

15 format have been furnished to a l l counsel and t h a t , I t h i n k , 

16 takes care of tha t matter. I asked the r e p o r t e r to hand a 

17 copy up to you. 

18 JUDGE SCHNIERLE: I s there anything else a t t h i s 

19 point? 

20 MR. CHESNUTT: Not f o r me. Your Honor. 

21 JUDGE SCHNIERLE: Mr. LaVelle? 

22 MR. LAVELLE: Your Honor, during lunch recess I 

23 contacted my c l i e n t . Dart Trucking Company, and i n view of 

24 some of the testimony t h i s morning and a c l a r i f i c a t i o n as to 

25 the i n t e n t of the amendment here, I've been authorized to 
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1 withdraw t h e i r p r o t e s t a t t h i s time. 

2 JUDGE SCHNIERLE: You're excused. 

3 MR. LAVELLE: That's the Dart Trucking Company. And 

4 the c l a r i f i c a t i o n -- j u s t so i t ' s on the record here -- I 

5 mentioned i t to Mr. Chesnutt and the operative witness t h i s 

6 morning. The understanding i s that among other things t h a t 

7 the f i r s t r e s t r i c t i o n on E x h i b i t Number 5 — the f i r s t 

8 r e s t r i c t i v e paragraph there — 

9 JUDGE SCHNIERLE: Yes. 

10 MR. LAVELLE: — excludes, among other thi n g s , the 

11 t r a n s p o r t a t i o n of limestone and limestone products and I was 

12 advised t h a t i t was intended by the ap p l i c a n t t h a t t h a t 

13 would include the commodity lime i f i t was no question about 

14 i t that t h a t was t h e i r i n t e n t , t o exclude lime as w e l l . I 

15 j u s t wanted to put t h a t on the record, i f that's c o r r e c t . 

16 MR. CHESNUTT: That i s c o r r e c t . And we had f u r t h e r 

17 agreed t h a t i f c l a r i t y would be served by adding the word 

18 1ime, we have no obj e c t i o n to that happening. 

19 MR. LAVELLE: The only reason t h a t I raised t h a t i s 

20 because operating a u t h o r i t y of Dart Trucking Company 

21 s p e c i f i c a l l y grants both lime and limestone products and I 

22 don't know i f t h a t was j u s t a d u p l i c a t i o n of terminology or 

23 or i f i t was a term of a r t there t h a t I'm not aware of but 

24 t h a t ' s been c l a r i f i e d now. 

25 JUDGE SCHNIERLE: Thank you. Mr. Wick, are you 
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1 prepared t o cross examine the witness? 

2 MR. WICK: Yes, Your Honor. I ' l l proceed. 

3 W. DAVID FESPERMAN, the witness on the stand at the 

4 time of recess, resumed tbe stand and t e s t i f i e d f u r t h e r as 

5 f o l l o w s : 

6 CROSS EXAMINATION 

7 BY MR. WICK: 

8 Q. Mr. Fesperman, when d i d Central move i n t o the 

9 Karns C i t y terminal? 

10 A. January of 1987. 

11 Q. And about what date d i d Central begin t h i s 

12 movement from Unitank terminals i n Phila d e l p h i a to other 

13 p o i n t s i n Pennsylvania? 

14 A. I'm not sure, s i r . 

15 Q. Does your company have a p o l i c y or procedure t h a t 

16 i s to be followed when a terminal receives a request f o r 

17 t r a n s p o r t a t i o n from one p o i n t i n Pennsylvania to another 

18 p o i n t i n Pennsylvania? 

19 A. Yes, s i r . 

20 Q. What i s th a t p o l i c y ? 

21 A. The termi n a l or the person r e c e i v i n g t h a t request 

22 i s to check w i t h the t r a f f i c department a t High Point f o r a 

23 determination as to whether t h a t t r a f f i c i s i n t r a s t a t e i n 

24 nature, i n which case we would decline the load or 

25 i n t e r s t a t e , i n which case we would accept the load. 
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1 Q. Are you the person at High Point who makes t h a t 

2 decision as to whether t r a f f i c i s i n t r a s t a t e or i n t e r s t a t e 

3 i n nature? 

4 A. Not n e c e s s a r i l y . 

5 Q. Did you have anything to do w i t h the de c i s i o n 

6 which r e s u l t e d i n Central beginning t o t r a n s p o r t those 

7 products from Unitank terminal i n Phil a d e l p h i a to other 

8 p o i n t s i n Philadelphia? 

9 A. I n the beginning? No, s i r , I d i d not. 

10 Q. Who i n your company would have made th a t d e c i s i o n , 

11 s i r , t h a t that t r a f f i c was i n t r a / i n t e r s t a t e i n nature? 

12 A. I t would have been one of probably two people. 

13 Our v i c e president of t r a f f i c or another member of the 

14 t r a f f i c department whose p o s i t i o n i s i n v o l v i n g p r i c i n g . 

15 Q. And could you give us the names of those people, 

16 s i r ? 

17 A. The names? 

18 Q. Yes, s i r . 

19 A. Ben K e l l e r i s the Vice President of t r a f f i c . Tom 

20 Paulson, P-a-u-l-s-o-n, i s the D i r e c t o r of P r i c i n g . 

21 Q. Now, you i n d i c a t e d i n response to a p r i o r question 

22 t h a t you believed you had received advice or an opinion from 

23 counsel as to the lawfulness of that movement from 

24 Phil a d e l p h i a t o other p o i n t s i n Pennsylvania? 

25 A. Yes, s i r . That's c o r r e c t . 
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1 Q. And can you t e l l us the approximate date on which 

2 you received t h a t advice? 

3 A. The o r i g i n a l advice on which the company bases i t s 

4 decisions, I cannot give you a date. A c u r r e n t or more 

5 recent check of th a t p o s i t i o n or th a t advice took place 

6 w i t h i n the l a s t three weeks. 

7 Q. And was th a t i n p r e p a r a t i o n f o r t h i s proceeding? 

8 A. Mo, s i r . I t was i n preparation f o r determining 

9 whether there were any instances throughout the company 

10 where we were handling movements t h a t we had her e t o f o r e 

11 considered to be i n t e r s t a t e . 

12 Whether tVie advice t h a t the company had been given 

13 s t i l l stood t h a t i t had a p r i o r movement i n t o the s t a t e and 

14 subsequent movement w i t h i n the s t a t e t h a t i t can be 

15 considered i n t r a s t a t e . I t was not i n r e l a t i o n s h i p to t h i s 

16 proceeding. 

17 Q. And as I understand your concept, t h a t i s , the 

18 concept of your company i s th a t i f the p r i o r movement i s by 

19 water i n t o P h i l a d e l p h i a , that the t r a f f i c moving from 

20 P h i l a d e l p h i a at sometime t h e r e a f t e r from the storage p o i n t 

21 i s i n t e r s t a t e i n nature? 

22 A. That i s c o r r e c t , s i r . 

23 Q. And has your company does your company plan to 

24 continue t h a t p o l i c y i n operating w i t h i n Pennsylvania? 

25 A. Unless we are advised or i n s t r u c t e d otherwise. 
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1 yes, s i r , we do. 

2 Q. And, s p e c i f i c a l l y , does Central intend t o continue 

3 t r a n s p o r t i n g product from the Unitank o r i g i n to p o i n t s i n 

4 Pennsylvania? 

5 A. Yes, s i r . Under the con d i t i o n s t h a t I've 

6 described. 

7 Q. Mr. Fesperman, are the i n s t r u c t i o n s f o r your 

8 employees as to d i f f e r e n t i a t i n g i n t e r s t a t e from i n t r a s t a t e 

9 t r a f f i c i n w r i t t e n form? 

10 A. I don't t h i n k -so. No, s i r . 

11 Q. Have those i n s t r u c t i o n s been given t o your 

12 terminals at Baltimore and at Paulsboro, New Jersey? 

13 A. Yes, s i r . 

14 Q. Do your term i n a l managers have any i n s t r u c t i o n s as 

15 to recommending other c a r r i e r s when you determine t h a t you 

16 do not hold the a u t h o r i t y i n a st a t e such as Pennsylvania 

17 f o r t r a n s p o r t a t i o n requested? 

18 A. I don't know what the te r m i n a l managers have been 

19 so ins true ted. I know t h a t personnel i n the t r a f f i c 

20 department have been so i n s t r u e ted. I f we know a c a r r i e r 

21 has the a u t h o r i t y , w e ' l l make t h a t recommendation. 

22 MR. WICK: Your Honor, may I approach the witness? 

23 I'd l i k e t o ask some questions on some d e t a i l s of the 

24 t r a f f i c study which has been presented. 

25 JUDGE SCHNIERLE: You may. 
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1 MR. CHESNUTT: And i f appropriate. Your Honor, I would 

2 l i k e to advise the witness as to who each of these gentlemen 

3 represent. I t h i n k t h a t ' s h e l p f u l f o r the witness today. 

4 MR. WICK: Yes. Mr. Fesperman, I represent Refiners 

5 Transport Corporation and f o r today I'm also representing 

6 Chemical Leaman Tank Line Company. Your Honor, we have been 

7 provided w i t h a document which i s e n t i t l e d Loads from 

8 Pennsylvania by O r i g i n and t h i s i s intended to support the 

9 testimony of Mr. Fesperman concerning t o t a l t r a f f i c handled 

10 i n and out of Pennsylvania and I'm going t o d i r e c t my 

11 questions to c e r t a i n of the pages and the l i n e numbers on 

12 t h a t document which i s not an e x h i b i t and which I don 1 1 

13 intend to o f f e r as an e x h i b i t . 

14 JUDGE SCHNIERLE: Could I have a l i t t l e more 

15 c l a r i f i c a t i o n ? Was th a t document used to prepare h i s 

16 testimony i n s o f a r as from — 

17 MR. CHESNUTT: Yes. The document i s described. Your 

18 Honor, i n E x h i b i t 1. The document t h a t Mr. Wick i s using i s 

19 described i n E x h i b i t 1 as the underlying data f o r E x h i b i t 

20 1-B. And the d e s c r i p t i o n of the document th a t Mr. Wick i s 

21 now using appears at the answer to question 11 on page 7 of 

22 E x h i b i t 1 and i t i s a document — a business document t h a t 

23 the company uses t h a t has e s s e n t i a l l y 15 columnar sources of 

24 inf o r m a t i o n i n i t and they are r e c i t e d a t th a t p o i n t . 

25 JUDGE SCHNIERLE: Proceed, Mr. Wick. 
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1 MR. WICK: Thank you. 

2 BY MR. WICK: 

3 Q. I'm look i n g a t page 61, Mr. Fesperman, at l i n e 8 

4 r e f e r s t o a shipment i n which the shippers name i s BASF 

5 Corp. going to I n t e r s t a t e Chemical from Phil a d e l p h i a to West 

6 Middlesex. I s t h a t one of the shipments you've r e f e r r e d t o 

7 th a t move from Unitank i n Philadelphia? 

8 A. No, s i r . This p a r t i c u l a r shipment on l i n e 8 shows 

9 a load count of zero and a revenue of zero. That would be a 

10 l i s t i n g of what we r e f e r to as a DR or d e l i v e r y r e c e i p t i n 

11 t h i s p a r t i c u l a r case because i t r e f l e c t s zero loads and zero 

12 revenue. 

13 I t would have been p a r t of a b l i n d shipment which i s 

14 a shipment i n v o l v i n g a t h i r d p a r t y . A t h i r d p a r t y knows the 

15 o r i g i n and knows the d e s t i n a t i o n of the shipper. I t the 

16 does not know the d e s t i n a t i o n of the consignee and consignee 

17 does not need to know the o r i g i n . 

18 Q. I'm puzzled as to why you would show i t at an 

19 o r i g i n of Phi l a d e l p h i a and a d e s t i n a t i o n of West Middlesex. 

20 Was th a t r e a l l y the o r i g i n and the d e s t i n a t i o n ? 

21 A. No, s i r . 

22 Q. How were we to know what the o r i g i n and 

23 d e s t i n a t i o n were? 

24 A. From t h i s I can't t e l l . 

25 Q. But you're saying even though i t ' s shown here, i t 
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1 d i d not move from Philadelphia to West Middlesex? 

2 A. That's c o r r e c t , s i r . 

3 Q. Well, upon what documents was t h i s computer run 

4 based, s i r ? 

5 A. This computer run was based on the computer f i l e 

6 of d e l i v e r y r e c e i p t s f o r the per i o d October 1st, 1987, 

7 through September 30th, 1988. 

8 Q. Wouldn't t h a t i n d i c a t e t h a t on the face of i t t h a t 

9 you d i d n ' t t r a n s p o r t a shipment from P h i l a d e l p h i a to West 

10 Middlesex? 

11 A. No, s i r . Because on the face of i t i f t h a t ' s what 

12 i t i n d i c a t e d , i t would show load count of 1 and some revenue 

13 having been generated from t h a t shipment. 

14 Q. Well, you've l o s t me. I f you had d e l i v e r y r e c e i p t 

15 on which t h i s was ba.sed, the del i v e r y r e c e i p t would r e f e r to 

16 a shipment, would i t not? 

17 A. The d e l i v e r y r e c e i p t can be a p a r t of an o v e r a l l 

18 movement of f r e i g h t , a b l i n d shipment. Let's say th a t 

19 Shipper A tenders the load to the c a r r i e r going to Consignee 

20 B. Consignee B has said to the c a r r i e r , I r e a l l y want t h a t 

21 load to go to C and I want C to t h i n k i t came from me. 

22 So several d e l i v e r y r e c e i p t s are prepared. One f o r A 

23 showing i t going to B. One from B showing i t going t o C and 

24 then one covering the a c t u a l movement of the f r e i g h t i n 

25 order t o preserve the nature of the shipment which the 
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1 middle p a r t y has requested i t be preserved. I t ' s a very 

2 common p r a c t i c e i n the bulk i n d u s t r y . 

3 Q. But based upon t h i s e x h i b i t , we would have no way 

4 of knowing from what o r i g i n the shipment a c t u a l l y d i d move. 

5 There was a shipment, was there not? 

6 A. There was a shipment. 

7 Q. But t h i s e x h i b i t would not t e l l us the o r i g i n or 

8 the de s t i n a t i o n ? 

9 A. No, s i r . 

10 Q. Nor would i t t e l l us i f i t was r e a l l y between two 

11 p o i n t s i n Pennsylvania? 

12 A. No, s i r . 

13 JUDGE SCHNIERLE: Can you t e l l from lo o k i n g a t t h a t 

14 p a r t i c u l a r entry i s there another e n t r y i n t h a t document 

15 t h a t would a c c u r a t e l y r e f l e c t the a c t u a l o r i g i n and 

16 d e s t i n a t i o n of t h a t shipment? 

17 THE WITNESS: Only i f the a c t u a l o r i g i n or d e s t i n a t i o n 

18 of t h a t shipment was Pennsylvania to Pennsylvania. I f the 

19 a c t u a l o r i g i n was outside the s t a t e , i t moved i n t o 

20 Pennsylvania or i f the actua1 o r i g i n was i n Pennsylvania and 

21 i t moved outside of the s t a t e , I cannot t e l l from t h i s 

22 document. 

23 JUDGE SCHNIERLE: Do you have other documents t h a t 

24 w i l l show that? 

25 THE WITNESS: No, s i r . Not here. No, s i r . 
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JUDGE SCHNIERLE: Not w i t h you 

2 BY MR. WICK: 

3 Q. Well to perhaps help you, i n l i n e 7 there i s 

4 another shipment from the same shipper going from 

5 Phil a d e l p h i a to Ridgway, PA. I s i t l i k e l y t h a t — i s t h a t a 

6 separate and d i s t i n c t shipment? Line 7. 

7 A. That could be a shipment the t r a c t — the termi n a l 

8 handling t h a t shipment and the t r a i l e r number t h a t handled 

9 th a t shipment are i d e n t i c a l . Line 7 could r e f l e c t a 

10 shipment from Philadelphia to Ridgway. 

11 Q. Now, there are a number of cases i n which there 

12 appears t o be zero revenue of t h i s study. Would i t be 

13 accurate t o s t a t e t h a t i n each of those cases there i s one 

14 of these f i c t i t i o u s d e l i v e r y r e c e i p t s intended to hide the 

15 shipper and/or the receiver? 

16 A. No, s i r . That wouldn't be accurate. 

17 Q. Let's look a t l i n e 34 on th a t same sheet 61. You 

18 show a shipment moving between p o i n t s i n Phila d e l p h i a 

19 e n t i t l e d miscellaneous w i t h a revenue of $1,035.00. I s t h a t 

20 an i n t r a s t a t e shipment, s i r ? 

21 A. That's probably a DR covering a t r a i l e r s p o t t i n g 

22 charge f o r a t r a i l e r t h a t was spotted a t Rohm and Haas. 

23 Q. And t h a t would generate charges of $1,035.00? 

24 A. Yes, s i r . I t depends on how long i t was spotted 

25 the r e . 
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1 Q. I s there any i n d i c a t i o n on t h i s document t h a t i t 

2 was f o r a s p o t t i n g charge? 

3 A. No, s i r , not c o n c l u s i v e l y . 

4 Q. Would you t u r n to page 62 on l i n e 32 or r a t h e r 

5 l i n e 36 i n which a shipper shown as A i r Products an o r i g i n 

6 of P h i l a d e l p h i a , a d e s t i n a t i o n of Ridgway. I s t h a t the 

7 movement t h a t we have been discussing from Unitank o r i g i n ? 

8 A. Yes, s i r . 

9 Q. Now, there i s one immediately above i t which shows 

10 a movement t o West Middlesex and again a zero revenue and 

11 the shipper i s the same. A i r Products, and the o r i g i n i s 

12 P h i l a d e l p h i a . How do you have any zero revenue there, s i r ? 

13 A. Again t h a t appears to be two DR's t h a t are 

14 involved i n a b l i n d shipment. 

15 Q. So t h a t only one of them — t h a t was the one 

16 showing revenue — was the a c t u a l shipment? 

17 A. That's c o r r e c t , s i r . 

18 Q. W i l l you t u r n to page 63 of your study, l i n e 37 

19 which i n d i c a t e s t h a t you were performing t r a n s p o r t a t i o n f o r 

20 Allegheny Ludlum Steel Company which i s located i n Allegheny 

21 County, PA. And there was a revenue shown of how much, s i r ? 

22 A. $4,292.25. 

23 Q. Was t h a t t r a n s p o r t a t i o n being performed i n t r a s t a t e 

24 i n Pennsylvania? I t shows an o r i g i n of P i t t s b u r g h , a 

25 d e s t i n a t i o n of P i t t s b u r g h . 
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1 A. Y e s , s i r . From the date on t h i s — again, I 

2 cannot say c o n c l u s i v e l y — but from the date on t h i s January 

3 6th, 1988, i t would appear t o have been a movement i n and 

4 around the time of the Ashland O i l Tank collapse i n the 

5 P i t t s b u r g h area. 

6 Q. A l l r i g h t , s i r . So you be l i e v e i t was a movement 

7 of water even though i t does not show a commodity? 

8 A. Correct, s i r . 

9 Q. Would you tu r n to l i n e 2 8 and, again, we have ttie 

10 s i t u a t i o n where there i s one shipment from A i r Chemical --

11 A i r Products r a t h e r — of Phila d e l p h i a t o West Middlesex 

12 showing zero revenue followed by a second e n t r y showing 

13 revenue of — what i s that $600.00? 

14 A. Yes, s i r . 

15 Q. I s t h a t a l i k e l y revenue f o r a t r a n s p o r t a t i o n of 

16 the a c i d i c a c i d from P h i l a d e l p h i a , PA to Ridgway, PA? 

17 A. Yes, s i r . 

18 Q. And do you be l i e v e those two documents — two 

19 e n t r i e s cover one shipment? 

20 A. Yes, indeed. 

21 Q. W i l l you t u r n t o page 65, l i n e 48. What i s the 

22 approximate date of t h a t shipment? Do you show any date? 

23 A. January 21st, 1988. 

24 Q. And i s i t your b e l i e f t h a t t h a t involved 

25 t r a n s p o r t a t i o n of water? 
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1 A. No, s i r , I don't. I t h i n k t h i s would in v o l v e 

2 s p o t t i n g . 

3 Q. That's a movement shown from Rochester, PA to 

4 Rochester, PA? 

5 A. Yes, s i r . 

6 Q. I s there any i n d i c a t i o n of any entry on s p o t t i n g 

7 charges? 

8 A. No, there i s not. 

9 Q. I s there any revenue shown? 

10 A. Yes, s i r , $2,400.00. 

11 Q. Would you drop down to l i n e 59. I s th a t the same 

12 e n t r y , same type? Rochester, PA to Rochester, PA? 

13 A. There i s not a l i n e a t 59. 

14 Q. Fourty-nine. 

15 A. Yes, i t i s . 

16 Q. And what i s the revenue shown on t h a t t r a f f ic? 

17 A. $2,525.00. 

18 Q. And what i s your explanation of th a t entry, s i r , 

19 showing Rochester, PA to Rochester, PA? 

20 A. I t appears t o be a s p o t t i n g charge. 

21 Q. I s there any reference on your e x h i b i t t h a t says 

22 spotting? 

23 A. No, there i s not. 

24 Q. Would you t u r n t o page 66, l i n e 39. Again, there 

25 i s a reference to a c o r p o r a t i o n known as Valspar Corp. w i t h 
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1 a movement shown from Rochester, PA to Rochester, PA. What 

2 i s the revenue on that? 

3 A. $2,400.00. 

4 Q. And i s i t your p o s i t i o n t h a t ' s a s p o t t i n g charge? 

5 A. I t would appear t h a t way. Yes, s i r . 

6 Q. Again, i s there any i n d i c a t i o n of the nature of 

7 the charge? 

8 A. No, s i r . 

9 Q. Would you go to page 66. 

10 A. I'm on 66. 

11 Q. Excuse me. Would you go to page 70. S t a r t a t 

12 l i n e 20. 

13 A. Okay, s i r . 

14 Q. Again, do we see a movement from Rochester, PA to 

15 Rochester, PA f o r Valspar Corp.? 

16 A. Yes, I do. 

17 Q. And again, i s i t your p o s i t i o n t h a t i s simply a 

18 s p o t t i n g charge? 

19 A. Yes. 

20 Q. I s there any code of any k i n d t h a t would t e l l us 

21 the d i f f e r e n c e between f r e i g h t charges and s p o t t i n g charges 

22 on t h i s u n d e r l y i n g document you're examining? 

23 A. The key i s to whether i t involved l i n e haul 

24 t r a n s p o r t a t i o n and an over the road movement of equipment 

25 where i t had a load count of one i n the load column and a l l 
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1 of these examples t h a t we've looked at thus f a r have had 

2 zero i n the load count column w i t h the exception of the 

3 loads from A i r Products at P h i l a d e l p h i a to Ridgway Color. 

4 Q. Would you move to page 72, s i r , l i n e 47. I see an 

5 entry which says there was a shipper named Pennzoil a 

6 consignee w i t h a d i f f e r e n t name Boler, B-o-l-e-r, i n d i c a t i n g 

7 a movement from R o t h s v i l l e , PA to Wayne, Pennsylvania but 

8 again revenue of zero. 

9 I s i t your p o s i t i o n t h a t i s one of these f i c t i t i o u s 

10 d e l i v e r y r e c e i p t s intended to avoid showing the c o r r e c t 

11 shipper and or receiver? 

12 A. I'm not sure t h a t I agree w i t h the word 

13 f i c t i t i o u s . 

14 Q. I ' l l withdraw t h a t . I t ' s a method of attempting 

15 to hide the name of the shipper or the receiver or the 

16 o r i g i n ? 

17 A. Just below t h a t l i n e on l i n e 48 i s a load from 

18 Pennzoil a t R o t h s v i l l e to Chicago, I l l i n o i s i n v o l v i n g the 

19 same date, the next DR i n numerical sequence, the same 

20 term i n a l and the same t r a i l e r which would i n d i c a t e t h a t the 

21 a c t u a l movement of f r e i g h t went to Chicago. 

22 Q. Would you move to l i n e — or to page 73, l i n e 1 

23 showing a movement from R o t h s v i l l e , PA to Wayne, 

24 Pennsylvania w i t h a revenue shown of $63.00. I t shows a 

25 shipper Pennzoi1, a consignee B-o-l-e-r. Was t h a t not an 
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1 a c t u a l revenue shipment, s i r ? 

2 A. No, s i r . Again, i t looks as i f we look on the 

3 1ine j ust above t h a t what i s an unnumbered 1ine same date DR 

4 i n sequence same t e r m i n a l , same t r a i l e r . I t appears t h a t 

5 the a c t u a l movement of f r e i g h t moved from Pennzoil at 

6 R o t h s v i l l e to Brooklyn, New York and t h a t the l i n e on number 

7 1 involved an ac c e s s o r i a l charge of some s o r t f o r $65.00. 

8 Q. Even though i t shows an o r i g i n of R o t h s v i l l e and a 

9 d e s t i n a t i o n of Wayne? 

10 A. Correct, s i r . 

11 Q. Would you t u r n t o page 78, l i n e 19. That entry 

12 shows a shipper named Hercules, a consignee of the same 

13 name, an o r i g i n of West Eliz a b e t h and a d e s t i n a t i o n of West 

14 E l i z a b e t h both i n Pennsylvania and a revenue? 

15 A. Yes, s i r . 

16 Q. Are you able to i n d i c a t e what date t h a t shipment 

17 moved? 

18 A. I don't b e l i e v e i t was a shipment. I t shows a 

19 zero load count but the date shown i s June 9th, 1988. I t 

20 appears to be an ac c e s s o r i a l charge and based on the amount 

21 of $650.00, i t appears to be a spotted charge but I cannot 

22 say t h a t c o n c l u s i v e l y . 

23 Q. I t — i s i t your p o s i t i o n you have not transported 

24 anything f o r Hercules between p o i n t s i n Pennsylvania? 

25 A. Yes, s i r . That's c o r r e c t . 
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1 MR. WICK: I ' l l ask counsel t h i s question, i f I may, 

2 Your Honor. Are there here i n the hearing room any of the 

3 act u a l d e l i v e r y r e c e i p t s upon which t h i s document tendered 

4 to us was based? 

5 MR. CHESNUTT: No. I would ask t h a t the witness 

6 r e a l l y i s i n a b e t t e r p o s i t i o n t o respond to t h a t and I have 

7 no h e s i t a t i o n i n asking him to do so. 

8 THE WITNESS: No, s i r . 

9 BY MR. WICK: 

10 Q. Mr. Fesperman, you were able t o supply, i n 

11 response t o i n t e r r o g a t o r i e s , i n f o r m a t i o n concerning c e r t a i n 

12 proceedings i n Pennsylvania i n which Central has been 

13 involved which involved v i o l a t i o n s of the Vehicle Code or 

14 other r e g u l a t i o n s of an agency i n Pennsylvania. 

15 MR. WICK: Your Honor, I'm going t o show these 

16 documents to Mr. Chesnutt. 

17 BY MR. WICK: 

18 Q. Mr. Fesperman, I'm going t o show you a document 

19 supplied i n response t o an i n t e r r o g a t o r y which i n d i c a t e s 

20 t h a t Central was assessed a f i n e i n the amount of $517.50 

21 f o r t r a n s p o r t i n g c o r r o s i v e m a t e r i a l on the Pennsylvania Pike 

22 through a tu n n e l . Have you looked at t h a t document? 

23 A. Other than preparing i t t o send i t to Mr. 

24 Chesnutt, no, s i r , I have not. 

25 Q. Could you t e l l me the date of that v i o l a t i o n ? 
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1 A. J u l y 15, 1986. 

2 Q. I note on t h a t document the f o l l o w i n g e n t r y i n 

3 handwriting, quote, to be deducted from d r i v e r Randall 

4 Soaper, p a y r o l l number 874, $100.00 per pay. You see t h a t 

5 entry? 

6 A. Yes, s i r , I do. 

7 Q. I s i t the p r a c t i c e of Central to deduct from 

8 d r i v e r ' s wages any f i n e assessed against the company? 

9 A. I'm not sure t h a t the p o l i c y i s to deduct any 

10 f i n e . I t h i n k t h a t i f the f i n e r e s u l t s from a v i o l a t i o n of 

11 company procedures which r e s u l t e d i n a v i o l a t i o n of the 

12 r e g u l a t i o n s of Pennsylvania or any other s t a t e , we are going 

13 to seek to get t h a t back from the d r i v e r or the operator. 

14 Q. I s t h a t t r u e i n a l l cases where there i s a 

15 v i o l a t i o n charged against the company? 

16 A. I t h i n k so. I don't know t h a t c o n c l u s i v e l y . I 

17 t h i n k so, yes, s i r . 

18 Q. Does t h a t e n t r y t h a t I read, i n f a c t , mean th a t 

19 Central d i d deduct from t h i s d r i v e r ' s paycheck $100.00 u n t i l 

20 the f i n e was f u l l y paid? 

21 A. I t h i n k so, yes, s i r . 

22 Q. I show you another document i n which i t appears 

23 th a t there was a prosecution i n Pennsylvania i n Somerset 

24 a r i s i n g out of the lack of a d r i v e r v e h i c l e r e p o r t i n v o l v i n g 

25 a d r i v e r named Wi l l i a m Reap. I ' l l show you t h a t document 
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1 and ask i f you can f i n d a date when t h i s i n c i d e n t occurred? 

2 A. I t appears to be May 12th, 1988. 

3 Q. And i s there any n o t a t i o n on t h a t document which 

4 would t e l l us whether the d r i v e r was charged f o r t h a t 

5 v i o l a t i o n ? 

6 A. What do you mean charged? 

7 Q. I s i t deducted from h i s pay? 

8 A. Y e s , s i r . I t appears on a n o t a t i o n on there. 

9 Q. What does t h a t n o t a t i o n say? 

10 A. I t looks l i k e i t says deduct from B i l l Reap, 

11 number 1252. 

12 Q. And who makes the de c i s i o n whether you w i l l deduct 

13 from the d r i v e r ' s pay any f i n e assessed against the company? 

14 A. I would th i n k t h a t i t ' s someone i n the Operations 

15 Department. 

16 Q. But you don't have anything to do w i t h that? 

17 A. No, s i r , I do not. 

18 Q. Does t h a t p o l i c y — the deducting from d r i v e r ' s 

19 pay — appear i n your d r i v e r ' s s a f e t y program t h a t you've 

20 presented t o us? 

21 A. I'd have to review i t t o be sure. I'm not sure. 

22 Q. F i n a l l y I show you one — 

23 JUDGE SCHNIERLE: Excuse me. What was t h a t 

24 v i o l a t i o n ? That one you j u s t f i n i s h e d . 

25 MR. WICK: This was no d r i v e r v e h i c l e r e p o r t . I ' l l 
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1 show i t t o you. Your Honor. 

2 JUDGE SCHNIERLE: Were you planning on making e x h i b i t s 

3 of these things? 

4 MR. WICK: Yes. I j u s t have one more. I t ' s a l i t t l e 

5 hard to read. I may not be able to get these u n t i l 

6 tomorrow. 

7 BY MR. WICK: 

8 Q. The l a s t one I want to ask you about, Mr. 

9 Fesperman, involves an apparent v i o l a t i o n f o r placards 

10 r e l a t i n g to hazardous m a t e r i a l s being displayed improperly. 

11 I ' l l show you the papers which appear to include also a 

12 v i o l a t i o n against the same d r i v e r , an i n d i v i d u a l named Roy 

13 Short, f o r brake problems. Would you t e l l me i f those 

14 documents include two c i t a t i o n s and, i f so, what the date of 

15 each c i t a t i o n was? 

16 A. The date appears to be December 23rd, 1986. I t 

17 appears t o be a c i t a t i o n f o r f r o n t and rear placards 

18 displayed improperly. And I can't read a l l of the second 

19 one but i t appears to have something to do w i t h brakes. 

20 Q. Can you read the date on the brake v i o l a t i o n ? 

21 A. I t appears t o be the same date. Yes, s i r . I t 

22 appears t o be December 23rd, 1986. 

23 Q. And i s there a n o t a t i o n t h a t the d r i v e r was going 

24 to be charged f o r those f i n e s r e s u l t i n g from those two 

25 v i o l a t i o n s ? 
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1 A. There appear to be c o n t r a d i c t o r y n o t a t i o n s on the 

2 check request. One check request i n d i c a t e s t h a t p a r t of the 

3 f i n e should be deducted from L-271, which i s the p a y r o l l 

4 number of the d r i v e r . The second one contains a n o t a t i o n 

5 t h a t says t h i s should not be deducted because the placard 

6 holder was mounted i n c o r r e c t l y . 

7 Q. So you aren't able t o t e l l us what a c t u a l l y 

8 occurred? 

9 A. That i s c o r r e c t , s i r . 

10 Q. Has the d r i v e r contended t h a t he should not have 

11 had t h i s f i n e deducted? 

12 A. Apparently, yes, s i r . 

13 Q. I s there any appeal from the dec i s i o n of your 

14 Operating Department as to the deduction of p a y r o l l ? 

15 A. Yes, s i r . 

16 Q. Where does t h a t appeal go? 

17 A. Back up through the Operations Department, 

18 Operations Manager, D i r e c t o r of Operations, Vice President, 

19 and General Manager and, u l t i m a t e l y , i t could go to the 

20 President of the company. We have a very open door p o l i c y . 

21 D r i v e r s -- any employee has access t o the President and can 

22 go i n and discuss any matter. I f he f e e l s he's being 

23 wronged, he can t a l k t o him about i t . 

24 MR. WICK: Your Honor, I'd l i k e to have these marked 

25 as e x h i b i t s , these three documents. I probably w i l l not be 
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1 able t o r e t u r n them u n t i l tomorrow. Should we assign a 

2 number or — t h i s would be on behalf of Refiners Transport 

3 E x h i b i t Number 1 or do you wish to wait u n t i l tommorrow. 

4 JUDGE SCHNIERLE: What - - d i d you plan to o f f e r these 

5 through t h i s witness? 

6 MR. WICK: Yes. 

7 JUDGE SCHNIERLE: I s i t expected that he w i l l be on 

8 the stand yet tomorrow? 

9 MR. CHESNUTT: I am probably the l a s t person i n the 

10 world t h a t could speak t o the accuracy of t h a t but he i s 

11 a v a i l a b l e -- as I i n d i c a t e d -- tomorrow as w e l l as a l l 

12 scheduled hearing dates a t t h i s p o i n t . 

13 JUDGE SCHNIERLE: Off the record f o r a moment. 

14 (A b r i e f discussion was held o f f the record.) 

15 MR. WICK: I'd l i k e t o have the ser i e s of documents 

16 r e l a t i n g to fou r separate v i o l a t i o n s by Central Transport i n 

17 Pennsylvania marked as Refiners Transport E x h i b i t Number 1. 

18 JUDGE SCHNIERLE: They w i l l be so marked. 

19 (Refiners Transport E x h i b i t No. 1 was produced and 
marked f o r i d e n t i f i c a t i o n . ) 

20 

21 MR. WICK: And I assume there i s no obj e c t i o n to t h e i r 

22 o f f e r i n g , Mr. Chesnutt, since you gave us the documents. 

23 MR. CHESNUTT: That's c o r r e c t . You assumed 

24 c o r r e c t l y . 

25 MR. WICK: I ' l l present them tomorrow. 
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1 JUDGE SCHNIERLE: Fine. 

2 MR. WICK: Thank you. That's a l l I have of t h i s 

3 witness. Thank you. 

4 JUDGE SCHNIERLE: Mr. R a d c l i f f ? 

5 MR. RADCLIFF: Thank you. Your Honor. 

6 CROSS EXAMINATION 

7 BY MR. RADCLIFF: 

8 Q. Mr. Fesperman, when you enter i n t o c o n t r a c t s — 

9 when your company enters i n t o c o n t r a c t s w i t h shippers i n 

10 i n t e r s t a t e commerce you i n d i c a t e d t h a t you negotiate the 

11 ac c e s s o r i a l charges as w e l l as the t r a n s p o r t a t i o n . I s t h a t 

12 correct? 

13 A. Yes, s i r . 

14 Q. So the accessorial charges applying t o any one 

15 shipper could only be determined from l o o k i n g a t t h a t 

16 c o n t r a c t r a t h e r than a t your ICC t a r i f f ? 

17 A. Yes, s i r . 

18 Q. And one shipper t h a t you serve under c o n t r a c t may 

19 have d i f f e r e n t l e v e l s of charges than would apply t o another 

20 shipper even i f both were located i n the State of 

21 Pennsylvania? 

22 A. Under contract? 

23 Q. Under c o n t r a c t . 

24 A. Yes, s i r . 

25 Q. And e i t h e r of those c o n t r a c t shippers or both of 
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1 them could d i f f e r from your ICC published t a r i f f ? 

2 A. That's p o s s i b l e . 

3 Q. And you do not f i l e your c o n t r a c t s w i t h the 

4 I n t e r s t a t e Commerce Commission? You maintain those separate 

5 as documents between you and the shipper? 

6 A. Correct, s i r . 

7 Q. The equipment d i s t r i b u t i o n shown on your E x h i b i t 2 

8 between the various terminals i n your system i s as of 

9 September 26, 1988, I note? 

10 A. That's c o r r e c t , s i r . 

11 Q. Do you know i f i t i s the same today as i t was on 

12 September 26th? 

13 A. I don't t h i n k i t i s . I t h i n k we added a d d i t i o n a l 

14 or a d d i t i o n a l 1988 model t r a c t o r s . 

15 Q. And you don't purport t h a t t h i s e x h i b i t w i l l 

16 remain s t a t i c as the equipment d i s t r i b u t i o n of your company 

17 throughout 1987 even? 

18 A. No, I do not. 

19 MR. CHESNUTT: Might I ask i f counsel would be kind 

20 enough t o i n d i c a t e to Mr. Fesperman the c a r r i e r s t h a t he 

21 represents? 

22 MR. RADCLIFF: I'm sorr y . I represent today O i l Tank 

23 Lines and also f o r Mr. Olsen I've entered an appearance f o r 

24 Marshall Service. 

25 BY MR. RADCLIFF: 

HDT.RRRT a.q.qnCT ATRS 

(717) 232-4506 



89 

1 Q. And the equipment t h a t i s shown on your E x h i b i t 2 

2 may change as to the nature of t h a t equipment at any one 

3 t e r m i n a l you may d e l e t e a dry bulk u n i t at one ter m i n a l and 

4 add a dry bulk u n i t a t another t e r m i n a l i n the future? 

5 A. That's p o s s i b l e , yes, s i r . 

6 Q. I f a dry bulk aluminum t r a i l e r from your Baltimore 

7 ter m i n a l d e l i v e r e d a load i n the P h i l a d e l p h i a area, would i t 

8 be a v a i l a b l e then f o r a movement from — I t h i n k i t was 

9 Unitank t e r m i n a l s . I'm not f a m i l i a r w i t h the shipper i n 

10 P h i l a d e l p h i a . I t was discussed e a r l i e r . 

11 A. Unitank. 

12 Q. Unitank was the t e r m i n a l service t h a t the A i r 

13 Products shipment were moving out of to Ridgeway. Are you 

14 f a m i l i a r w i t h t h a t shipper, Unitank? 

15 A. Yes, s i r . I f Unitank i s s t o r i n g dry bulk product 

16 then the t r a i l e r would be a v a i l a b l e to handle dry bulk and a 

17 dry bulk load. 

18 Q. Do you know today t h a t Unitank i s s t o r i n g dry bulk 

19 products? 

20 A. No, I do not. 

21 Q. But i f Unitank has no dry bulk products, then t h a t 

22 u n i t would not be a v a i l a b l e to handle any of t h e i r l i q u i d 

23 bulk products? 

24 A. You're s t i l l speaking of a — 

25 Q. Of t h a t aluminum dry bulk t r a i l e r ? 
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1 A. That's c o r r e c t . Correct, s i r . 

2 Q. On page 11 of your e x h i b i t 1 i n answer to question 

3 16 you s t a t e t h a t a v a i l a b i l i t y of the equipment w i l l depend 

4 on the product t h a t needs to be cleaned. Do you f i n d t h a t 

5 statement about a t h i r d of the way down on page 11? 

6 A. Yes. 

7 Q. Could you expand on that? What type of product 

8 needing to be cleaned would t h a t statement be d i r e c t e d to? 

9 A. Well, i t would depend. They're a l l i n t e r r e l a t e d 

10 and I don't t h i n k you can j u s t pluck one of those out. So 

11 to s o r t — to answer the question I 'd s o r t of have to t a l k 

12 about them a l l . I t r e l a t e s t o — l e t ' s take a look at l a t e x 

13 and t h a t loads i n the c e n t r a l p a r t of Pennsylvania. 

14 I f we have a load t h a t t h a t t r a i l e r can be used on 

15 but the t r a i l e r needs to be cleaned, where we get t h a t load 

16 cleaned i s going to be a b i g f a c t o r because the product i s 

17 l a t e x . The sooner we can get l a t e x cleaned, the easier i t ' s 

18 going to be and the less expensive i t ' s going t o be. I f i t 

19 i s cl o s e r to run t h a t u n i t i n Karns C i t y and clean i t 

20 ourselves, t h a t ' s what we 111 do. 

21 I f there's a the commerical cleaning f a c i l i t y c l o s e r 

22 and we can get the l a t e x out of the t r a i l e r , t h a t ' s what we 

23 are going to do. A l o t of cleaning m a t e r i a l s p a r t i c u l a r l y 

24 your r e s i n s , l a t e x s , p l a s t i c i z e r s , can coatings — the 

25 cleaning of those products the sooner you can get i t done, 
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1 the easier i t i s to clean and as a r e s u l t , the less c o s t l y 

2 i t w i l l be. 

3 Q. So you 1 re saying t h a t as a matter of t i m e l i n e s s i n 

4 cleaning the u n i t i t may be appropriate to take from Central 

5 Pennsylvania to your Karns C i t y f a c i l i t y because i t can get 

6 i t cleaned quicker than even a commericial f a c i l i t y i n the 

7 Central Pennsylvania area t h a t might have a p a r t i c u l a r 

8 backlog of cleaning to be done, t h a t you couldn't get your 

9 u n i t i n q u i c k l y on i t ? 

10 A. That's p o s s i b l e , yes, s i r . 

11 Q. On your E x h i b i t Number 3 and you have the l i s t of 

12 products a v a i l a b l e ? 

13 A. Yes, s i r . I have t h a t . 

14 Q. On the t h i r d page the 4th l i n e up from the bottom, 

15 would you t e l l me what Hexane is? 

16 A. To my knowledge i t ' s a type of solvent, petroleum 

17 so l v e n t . 

18 Q. Petroleum solvent? 

19 A. To my knowledge, yes. 

20 Q. I t i s not a motor fu e l ? 

21 A. Don't t h i n k so. 

22 Q. And on page 5 the 5th l i n e down e t h y l a l c o h o l . I s 

23 t h a t the same as ethanol? 

24 A, I'm not sure. Methyl alcohol i s the same as 

25 methanol so I would assume t h a t e t h y l a l cohol i s the same i s 
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ethanol. 

2 Q. I s not ethanol a motor fu e l ? 

3 A. I t can be. 

4 Q. So to the extent t h a t e t h y l alcohol i s motor f u e l , 

5 you would not be perm i t t e d t o handle i t under t h i s 

6 a p p l i c a t i o n as amended? 

7 A. That's c o r r e c t , s i r . 

8 Q. On the same page 5 the 4th l i n e up from the bottom 

9 you have cheating compound? 

10 A. That's a typographical e r r o r . I t should be 

11 c h e l a t i n g . 

12 Q. What i n d u s t r y i s t h a t used? 

13 A. The product t h a t we handle — i t goes i n t o — I'm 

14 not sure what i t goes i n t o . I t goes t o people l i k e Proctor 

15 and Gamble, Consumer Products Companies. 

16 MR. RADCLIFF: Your Honor, may I approach the witness 

17 f o r the purpose of going over w i t h him the computer 

18 p r i n t o u t s t h a t he's p r e v i o u s l y been shown. 

19 JUDGE SCHNIERLE: Yes, you may, 

20 BY MR. RADCLIFF: 

21 Q. Mr. Fesperman, I ' l l give you both the d e s t i n a t i o n 

22 c i t y l i s t i n g and the o r i g i n c i t y l i s t i n g and would you t u r n 

23 i n both documents t o th a t p o r t i o n which r e l a t e s t o East 

24 B u t l e r , Pennsylvania? 

25 A. Yes, s i r . 
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Q. I n the l i s t i n g by o r i g i n c i t y I see t h a t a l l of 

the d e s t i n a t i o n s are i n East B u t l e r and i n the d e s t i n a t i o n 

c i t y l i s t a l l of the o r i g i n s are i n East- B u t l e r . I s t h a t 

correct? 

A. That's c o r r e c t . 

Q. And t h a t the load count on a l l of these i s zero? 

A. Correct. 

Q. You have a t o t a l of zero loads f o r $4,000.00 

revenue? 

A. Yes. 

Q. And the same amount i s r e f l e c t e d i n each document 

w i t h the same number of load? 

A. That's c o r r e c t . 

Q. So you handled no t r a f f i c i n or out of East 

Butler? 

A. That's c o r r e c t . 

Q. And i t s appearance on the E x h i b i t 1-B as a 

Pennsylvania o r i g i n or d e s t i n a t ion t h a t i s in c o r r e c t ? 

A. No, s i r . I t represents our revenue t h a t we earned 

i n Pennsylvania f o r cleaning tank t r a i l e r s f o r Refiners 

Tr a n s p o r t a t i o n and Leaseway. 

Q. Did you clean them i n East Butler? 

A. No. East B u t l e r i s the l o c a t i o n of the Refiners 

t e r m i n a l or f a c i l i t i e s that we clean them f o r . We cleaned 

them at Karns C i t y . 
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1 MR. CHESNUTT: I would agree w i t h counsel t h a t f o r the 

2 purposes t h a t E x h i b i t 1-B i s o f f e r e d f o r as the o r i g i n or 

3 d e s t i n a t i o n of l i n e haul loads t h a t I t h i n k h i s p o i n t i s 

4 very w e l l taken. I'm happy t o s t r i k e East B u t l e r as the 

5 o r i g i n of f r e i g h t as long as my witness i s s a t i s f i e d t h a t 

6 those are the only e n t r i e s on the und e r l y i n g data w i t h 

7 respect t o t h a t p o i n t . 

8 JUDGE SCHNIERLE: Well, excuse me. I n o t i c e there are 

9 several others on 1-B where there i s no loads and two 

10 loads. For example, r i g h t above East B u l t e r i s Doylestown 

11 f u r t h e r down i n Edgely. 

12 BY MR. RADCLIFF: 

13 Q. I f we could go through East B u t l e r , I could read 

14 o f f the places where there are e i t h e r no loads t o or no 

15 loads from or perhaps both and yet revenue i s shown. 

16 And I would ask the witness on e x h i b i t 1-B does t h a t 

17 i n d i c a t e then t h a t they had revenue or some type of 

18 a c c e s s o r i a l service even though no t r a n s p o r t a t i o n was 

19 involved f o r p o i n t s such as Carnegie where we i n d i c a t e no 

20 loads i n t o Carnegie? 

21 A. That's c o r r e c t . 

22 Q. And as Your Honor has mentioned, Doylestown where 

23 there are n e i t h e r loads i n t o or loads from Doylestown and 

24 Easton where there are no loads i n t o and yet a revenue of 

25 $847.50 i s shown. 
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1 JUDGE SCHNIERLE: Without going through the — do we 

2 have t o go through the r e s t of these one by one? 

3 MR. RADCLIFF: I only have one more. No, I'm so r r y . 

4 There are othe r s . 

5 JUDGE SCHNIERLE: I f there i s no load shown but a 

6 revenue i t ' s f o r an acce s s o r i a l charge. 

7 THE WITNESS: Yes. I had a choice i n preparing the 

8 e x h i b i t . I had computer p r i n t o u t s t h a t had t o t a l loads and 

9 t o t a l revenues. I f my e x h i b i t d i d n ' t balance w i t h the 

10 p r i n t o u t s , we would have a r o o m f u l l of p r o t e s t a n t s t h a t 

11 would have attacked me on t h a t b a s i s . I chose t o include 

12 the revenue so t h a t my e x h i b i t would balance w i t h my 

13 supporting documents and take the chance on being questioned 

14 about t h a t . 

15 JUDGE SCHNIERLE: I n t h i s f a s h i o n . 

16 THE WITNESS: Yes, s i r . 

17 MR. MALIN: Your Honor, t o be f a i r t o the witness, I 

18 had some s i m i l a r questions I w i l l pursue i n r e l a t i o n to 

19 Wayne from the e x h i b i t . I'm not sure you can lump 

20 everything i n t o one t e x t . 

21 JUDGE SCHNIERLE: I s there any other reason t h a t you 

22 would show revenue and not a load on here? 

23 THE WITNESS: Well, there are acce s s o r i a l charges of 

24 some nature; s p o t t i n g , cleaning, stop o f f s . 

25 MR. MALIN: How about the d i f f e r e n t d e l i v e r y r e c e i p t 
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1 from the bona f i d e . 

2 JUDGE SCHNIERLE: Are the b l i n d shipments included i n 

3 1-B as well? 

4 THE WITNESS: I f any revenue was produced on the 

5 secondary d e l i v e r y r e c e i p t , t h a t revenue would be included. 

6 I t would not count as a load. 

7 MR. CHESNUTT: I t h i n k i t ' s f a i r t o say, i s i t not, 

8 t h a t i n E x h i b i t 1-B where there i s revenue and no load 

9 i n d i c a t i o n associated w i t h t h a t revenue — i s i t not f a i r t o 

10 say t h a t no l i n e haul t r a n s p o r t a t i o n service occurred unless 

11 there i s an i n d i c a t i o n of a load. I s t h a t a f a i r statement. 

12 THE WITNESS: Correct. To th a t d e s t i n a t i o n . We could 

13 have had — 

14 MR. CHESNUTT: Can we a l l read the e x h i b i t t h a t way 

15 and maybe t h a t w i l l lend some c l a r i t y t o i t . Unless, t h a t 

16 p r o t e s t a n t s * counsel t h i n k t h a t — 

17 MR. MALIN: I f you got two loads, one t h a t says i t ' s 

18 going t o Brooklyn, New York f o r revenue and one says t h a t 

19 i t ' s going t o Wayne, Pennsylvania without revenue and you 

20 don't have the underlying d e l i v e r y r e c e i p t then New York 

21 State, f o r example, has been concerned over p i c k i n g up sales 

22 taxes on gasoline. 

23 I don't know which occurred. I only know what the 

24 e x h i b i t shows. I t shows one movement w i t h no revenue and 

25 one movement w i t h a revenue. So I don't know whether we 
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1 have anything i n the hearing room here t h a t suggests t h a t 

2 the move was not made. 

3 MR. CHESNUTT: Well, I t h i n k t h a t ' s a d i f f e r e n t issue 

4 and several references made to the un d e r l y i n g data as 

5 e x h i b i t s and Mr. Malin j u s t d i d i t again. The underlying 

6 data i s not an e x h i b i t . The e x h i b i t t h a t we are t a l k i n g 

7 about r i g h t now i s 1-B t h a t Mr. R a d c l i f f i s focusing. When 

8 Mr. Malin gets i n h i s examination, l e t ' s have him do i t . 

9 I 'd l i k e t h a t remark s t r i c k e n from the record because I 

10 t h i n k t h a t i s not at a l l h e l p f u l . 

11 JUDGE SCHNIERLE: I agree. I t h i n k I should have cut 

12 you o f f sooner. S t r i k e h i s l a s t remark; why don't you 

13 continue w i t h your examination, Mr. R a d c l i f f . 

14 MR. RADCLIFF: Thank you. Your Honor. 

15 BY MR. RADCLIFF: 

16 Q. Mr. Fesperman, i n the l i s t i n g f o r P h i l a d e l p h i a on 

17 these underlying documents, I f i n d a l i s t i n g f o r March 22nd, 

18 1988, from P h i l a d e l p h i a t o Phi l a d e l p h i a f o r — excuse me, 

19 Your Honor. 

20 I don't have i t by l i n e number so I don't have what 

21 the company was — I have the company's name abbreviated f o r 

22 Vanwaters and Rodgers — i s o p r o p y l alcohol i n d i c a t i n g the 

23 movement w i t h a load count on DRF 90007. The load count of 

24 one Phil a d e l p h i a t o Phi l a d e l p h i a and a revenue $11,169.88. 

25 Do you agree w i t h that? 
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1 A. That's what t h i s says, yes, s i r . 

2 Q. And t h a t was a movement from Phi1ade1phia to 

3 Philadelphia? 

4 A. I t appears to be. 

5 Q. Now, does t h a t movement also show up i n your 

6 l i s t i n g by d e s t i n a t i o n c i t y ? 

7 A. I t would, yes, s i r . 

8 Q. So the revenue i s d u p l i c a t e d between the two 

9 l i s t i n g s and the summary of those l i s t i n g s i t appears on the 

10 E x h i b i t 1-B? Where the revenue i s summarized on 1-B i t ' s 

11 duplicated? 

12 A. I f the o r i g i n was Pennsylvania and the d e s t i n a t i o n 

13 was Pennsylvania then i t appears on both l i s t s , yes, s i r . 

14 Q. S i m i l a r l y , under Easton, Pennsylvania you have a 

15 revenue of $847.50 which shows up on both l i s t s ? Where 

16 Easton i s both an o r i g i n and a de s t i n a t i o n ? 

17 JUDGE SCHNIERLE: Excuse me, Mr. R a d c l i f f . I don't 

18 show any f r o n t loads on Easton on 1-B. I only show an 

19 $847.50 charge under f r o n t revenue. 

20 BY MR. RADCLIFF: 

21 Q. Your o r i g i n c i t y i n d i c a t e s Easton d e s t i n a t i o n , 

22 Easton w i t h a revenue and i s t h a t d u p l i c a t e d i n the revenue 

23 f o r Easton as a d e s t i n a t i o n c i t y ? 

24 A. Yes. 

25 MR. RADCLIFF: The revenue i s d u p l i c a t e d even though 
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1 there was no load. 

2 JUDGE SCHNIERLE: I understand t h a t . Thank you. 

3 BY MR. RADCLIFF: 

4 Q. Now, we have looked through the documentation 

5 und e r l y i n g E x h i b i t 1-B. I ' l l ask you t h a t time p e r i o d i s 

6 October 1 , '87 through September 30, '88. I s t h a t correct? 

7 A. Yes, t h a t ' s c o r r e c t . 

8 0- But i n your E x h i b i t 7 the supplemental testimony 

9 which you r e f e r r e d to t h i s morning a t the bottom of the 

10 f i r s t page where you t a l k about revenues then a p o r t i o n of 

11 t h a t revenue i s d u p l i c a t e d between the o r i g i n and the 

12 d e s t i n a t i o n s being du p l i c a t e d where the o r i g i n and 

13 d e s t i n a t i o n was shown both as a Pennsylvania point? 

14 A. Yes, I b e l i e v e t h a t ' s c o r r e c t . 

15 Q. So t h a t the Easton to Easton, whether i t was a 

16 shipment or not, the revenue was du p l i c a t e d i n both columns 

17 and t h a t would be the same f o r many other a c c e s s o r i a l 

18 l i s t i n g s i n these e x h i b i t s where there was zero load count 

19 but revenue shown then on both o r i g i n and revenue 1 i s t i n g ? 

20 A. I t h i n k i t would be the same as some othe r s . I'm 

21 not going t o agree t h a t i t w i l l be many othe r s . 

22 Q. Shall we count? 

23 A. I t ' s up to you. 

24 JUDGE SCHNIERLE: Excuse me. That only occurs where 

25 the o r i g i n and d e s t i n a t i o n are both the same l o c a t i o n . I s 
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1 t h a t c o r r e c t — on t h a t p r i n t o u t ? 

2 THE WITNESS: I t occurs where the l o c a t i o n i s shown as 

3 being a Pennsylvania both as an o r i g i n and as a d e s t i n a t i o n . 

4 JUDGE SCHNIERLE: A l l r i g h t 

5 BY MR. RADCLIFF: 

6 Q. That would be tru e f o r a l l the revenue from East 

7 B u t l e r t h a t we looked at e a r l i e r , the $4,000.00 revenue from 

8 East Butler? 

9 A. From East B u t l e r — 

10 Q. From and to East B u t l e r where i t was the same i n 

11 both columns? 

12 A. That's c o r r e c t . $4,000.00. 

13 Q. And t h a t would be tru e of any revenue shown where 

14 there was an acce s s o r i a l charge f o r an item on E x h i b i t 1-B 

15 t h a t had no shipments involved w i t h t h a t p a r t i c u l a r c i t y 

16 such as Edgely where there i s $273.00 i n revenue w i t h no 

17 shipments shown so t h a t i t would then have been both Edgely 

18 and Edgely as a shipment? 

19 A. No, s i r . I t would not because the revenue of 

20 $273.00 inbound Edgely had an o r i g i n of C h a r l o t t e . 

21 Therefore, i t would not be on both shipments. I t would be 

22 on the i n t o — i t should be on the i n t o l i s t because i t ' s 

23 i n t o Edgely. I t would not be on the from l i s t because 

24 Edgely was not the o r i g i n . C h a r l o t t e , North Carloina was 

25 the o r i g i n . 
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1 Q. You i n d i c a t e d e a r l i e r t h a t you d i d a cost 

2 accounting study w i t h regard to your t r a i l e r cleaning 

3 f a c i l i t i e s throughout your system? 

4 A. Yes, s i r . 

5 Q. Are you f a m i l i a r w i t h the revenue generated by the 

6 t r a i l e r cleaning f a c i l i t i e s throughout your system? 

7 A. No, s i r . 

8 Q. You don't know what percentage of the company's 

9 o v e r a l l revenue t h a t would be? 

10 A. Maybe one t e n t h of one percent. 

11 Q. I n your testimony i n E x h i b i t 1 i n answer t o 

12 question 9 on page 5 and continu i n g on page 6 — do you f I n d 

13 that? 

14 A. Yes, s i r , I do. 

15 Q. You r e f e r to a number of loads o r i g i n a t i n g i n 

16 Pennsylvania d u r i n g 1987 w i t h revenue and loads coming i n t o 

17 Pennsylvania d e l i v e r e d i n Pennsylvania w i t h revenue. Do you 

18 have any documents i n the hearing room t o support those 1987 

19 loads or revenue? 

20 A. The response to Matlack's i n t e r r o g a t o r i e s are the 

21 only documents supporting those f i g u r e s . Those f i g u r e s were 

22 generated i n response to Matlack's i n t e r r o g a t o r i e s . 

23 I n t e r r o g a t o r y number 9, I b e l i e v e , was calendar year 1987. 

24 Q. You're showing me the answer t h a t your Counsel 

25 submitted as response to t h a t i n t e r r o g a t o r y ? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. That's c o r r e c t . 

Q. You have no other documents t o support those 

figur e s ? 

A. No, s i r . 

MR. RADCLIFF: Thank you. I have no f u r t h e r 

questions. 

JUDGE SCHNIERLE: Mr. Malin? 

MR. MALIN: My name i s Ron Malin. I represent 

Crossett. Maybe a few things — basics t o begin w i t h 

BY MR. MALIN: 

Q. I s your company a p u b l i c or p r i v a t e corporation? 

A. I t ' s p r i v a t e , s i r . 

Q. I t ' s incorporated i n what s t a t e , s i r ? 

A. North Carolina. 

Q. And are you one of the o f f i c e r s of the company or 

a d i r e c t o r of the company? 

A. You're r e f e r r i n g to d i r e c t o r as f a r as the board 

of d i r e c t o r s ? 

Q. Right. 

A. 

Q-

company 

A. 

Q. 

A. 

No, s i r . I am not. 

I s i t a p r i v a t e company? I s the ownership of the 

•- do you know who the owners are? 

Yes, s i r , I do. 

Who are they? I s there one f a m i l y t h a t owns i t ? 

Yes. The Honbarrier f a m i l y . 
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1 Q. Now, you have a te r m i n a l i n Karns C i t y . When d i d 

2 you open t h i s terminal? 

3 A. January of 1987. 

4 Q. And before January of 1987 then you had no 

5 presence i n Pennsylvania? 

6 A. No, s i r , t h a t ' s i n c o r r e c t . We had been at Parker, 

7 Pennsylvania — Parker, P-a-r-k-e-r — f o r approximately 

8 three years p r i o r t o opening the f a c i l i t y a t Karns C i t y . 

9 Q. Where i s Parker i n r e l a t i o n t o Karns City? 

10 A. I'm going to say seven or ei g h t m i l e s . I'm not 

11 e x a c t l y sure. A l i t t l e b i t f u r t h e r n o r t h of Karns C i t y . 

12 Q. So then three years before you opened Karns C i t y 

13 you had a f a c i l i t y i n Parker? 

14 A. That's c o r r e c t , s i r . 

15 Q. What county i s t h a t i n , s i r ? 

16 A. I'm not sure of the county. 

17 Q. Make some comparatives i n your e x h i b i t using the 

18 company t h a t I represent. Are you fami 1iar? 

19 A. I know the name. As f a r as complete d e t a i l s , no, 

20 s i r . I'm not. 

21 Q. You don't know where they operate; where t h e i r 

22 primary customers are, what t h e i r concerns are. I s t h a t 

23 correct? 

24 A. Well, I know t h a t some of your concerns are, some 

25 of your primary concerns must be i n Pennsylvania. 
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1 Q. Well, one we are headquartered i n Warren, 

2 Pennsylvania. Warren County and one f a c i l i t y there of size 

3 i s the United R e f i n i n g Company. Looking a t your e x h i b i t , I 

4 would say 1-B, you have not generated any movements out of 

5 the county of Warren i n i n t e r s t a t e commerce. I s t h a t 

6 correct? 

7 A. I would have to look at a map and see which 

8 c i t i e s . 

9 Q. Try Warren i n Warren County. Warren, f o r openers, 

10 i s the c i t y where United Refinery i s located. I n look i n g a t 

11 E x h i b i t 1-B, t h a t would i n d i c a t e you generated no revenue 

12 f o r the C i t y of Warren. I s t h a t correct? 

13 A. Yes, s i r . 

14 Q. And t h i s e x h i b i t covers how long a period of time, 

15 s i r ? 

16 A. I t ' s from October 1st, 1987 through September 

17 30th, 1988. 

18 Q. So we are t a l k i n g — 

19 A. Twelve month p e r i o d . 

20 Q. — twelve month period? 

21 A. So, f r a n k l y , you were not granted any a u t h o r i t y 

22 f o r what reason who knows to serve the C i t y of Warren or the 

23 United R e f i n i n g Company t h a t would not have anything to do 

24 w i t h your past business. You have had no past business 

25 ther e . I s th a t correct? 
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1 A. That's c o r r e c t , s i r . 

2 Q. Okay. I n f a c t , l o o k i n g a t your E x h i b i t 1-B and 

3 j u s t take one step f u r t h e r f o r Mr. Patterson, I counted 

4 c i t i e s where you had a hundred shipments i n or out more or 

5 less and i t would be B r i d e v i l l e , Camp H i l l , Karns C i t y , 

6 Marcus Hook, P e t r o l i a , Rochester, Reading and West 

7 Middlesex, Pennsylvania i n or out to — or op e r a t i v e l y ? 

8 A. Operativ e l y . 

9 Q. Just t a k i n g any place alone shows one-sided or the 

10 other? 

11 A. That sounds c o r r e c t . You were going r a t h e r f a s t 

12 but I t h i n k t h a t sounds c o r r e c t . 

13 Q. Now, as f a r as you know, s i r , none of tho se c i t i e s 

14 are up i n Northwestern Pennsylvania where Warren i s 

15 located. I s th a t correct? 

16 A. I don't t h i n k they are. 

17 Q. One t h i n g I was i n t e r e s t e d i n loo k i n g a t your 

18 E x h i b i t 1-B i n comparing i t and — maybe I'm f o l l o w i n g the 

19 same ro u t e . Forgive me f o r doing i t but I came across, on 

20 your d e s t i n a t i o n e x h i b i t , the C i t y of Wayne. I s t h i s a 

21 d e s t i n a t i o n ? 

22 A. I have the d e s t i n a t i o n . 

23 Q. Look a t Wayne or a l p h a b e t i c a l l y from the back? 

24 A. Yes, s i r . 

2 5 Q. And I found you had some revenue from Wayne and to 
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1 Wayne on your e x h i b i t , not much, but some? 

2 A. Yes, s i r . 

3 Q. $35.00 and $65.00? 

4 A. T h i r t y - n i n e and 65. 

5 Q. Thank you f o r c o r r e c t i n g me and yet you show no 

6 loads and you show wax and miscellaneous and petroleum. As 

7 f a r as items i s concerned, why would they be l i s t e d as 

8 shipments from p o i n t s i n Pennsylvania t o p o i n t s i n Wayne 

9 now? They are not Wayne t o Wayne? 

10 A. Right. 

11 Q. Let's take petrolatum as an example and. Your 

12 Honor, f o r reference I guess we are on page 69 and we are 

13 loo k i n g a t a movement from Pennzoil to Quaker State of 

14 Bouler petroleum from Emlenton, Pennsylvania t o Wayne, 

15 Pennsylvania as an example. Now, why would t h a t show up? 

16 A. I t appears to be the secondary p o r t i o n of a 

17 shipment t h a t moved from Emlenton Quaker State at Emlenton 

18 t o another d e s t i n a t i o n . 

19 Q. Why would you know that? 

20 A. May I look at the other document? 

21 Q. You know these b e t t e r than I , i n f a c t , I only — 

22 A. Looking at the other document which i s a study of 

23 loads from Pennsylvania by o r i g i n there are consecutive DR's 

24 l i s t e d , one of which i s the DR you j u s t asked me about 

25 showing Emlenton, Pennsylvania to Wayne, Pennsylvania and 
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1 the second one i s a DR showing Emlenton, Pennsylvania t o 

2 Madison, Ohio same date, consecutive DR numbers — 

3 Q. When you say — I'm not t r y i n g t o i n t e r r u p t you. 

4 I'm t r y i n g to understand. When you say consecutive DR 

5 numbers, i t ' s not the same number, i s i t ? Or i s i t ? 

6 A. The number you asked me about H804832 and the one, 

7 I b e l i e v e , i s coupled w i t h t h a t i s H804831. I t shows the 

8 same date. 

9 Q. Where does t h a t show t h a t one went? 

10 A. I t went t o Madison, Ohio. 

11 Q. Madison, Ohio? 

12 A. Yes, s i r . 

13 Q. Now, how can I t e l l ? 

14 MR. CHESNUTT: Be t t e r l e t the witness f i n i s h the 

15 answer. 

16 BY MR. MALIN: 

17 Q. Are you fin s i h e d ? 

18 A. Except f o r saying i t ' s the same te r m i n a l t h a t 

19 handled the loads. I t ' s the same t r a i l e r on the same date. 

20 One shows a load count and one shows zero load counts and 

21 zero revenue as the i n d i c a t i o n t o me t h a t the f i r s t DR — 

22 the one t h a t you asked me about — i s the DR t h a t ' s involved 

23 i n the b l i n d shipment at the request of the customer. 

24 Q. When you say b l i n d shipment, how do I know from 

25 your records other than t r u s t i n g you as an honest man t h a t 
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1 i t d i d not, i n f a c t , move from t h i s p o i n t i n Pennsylvania to 

2 t h i s d e s t i n a t i o n i n Pennsylvania f o r which you b i l l e d f o r i t 

3 over here so you got compensation on the b l i n d movement to 

4 Ohio. 

5 How do I know t h a t here as a d i s t r u s t i n g , c y n i c a l 

6 at t o r n e y on the other side who wants t o make sure t h a t you 

7 have no PUC a u t h o r i t y here. We'11 play i t s t r a i g h t . 

8 A. Except f o r the f a c t t h a t I came a l l the way up 

9 here and I was sworn i n here th i s morning to t e l l the t r u t h , 

10 you have t o take my word f o r i t today and my explanation of 

11 the p r i n t o u t s . That's a l l I have to o f f e r you today. 

12 Q. So what we have i s your word. We don't have any 

13 underlying documents t o show a c t u a l l y where t h a t movement 

14 went from. I s t h a t correct? 

15 A. No, s i r . 

16 Q. Now — 

17 JUDGE SCHNIERLE: Excuse me. You have no underlying 

18 documents here today. I t r u s t you have underlying documents 

19 th a t you could produce. 

20 THE WITNESS: Oh, yes, s i r 

21 BY MR. MALIN: 

22 Q. Now, the same t h i n g would be t r u e of any other 

23 shipment f o r which you had a b l i n d document duri n g t h i s 

24 pe r i o d of time on one of these computer p r i n t o u t s and 

25 r e f e r r e d t o i n t h i s e x h i b i t ? 
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1 A. Yes, s i r . 

2 Q. How many — how many times does t h i s occur? How 

3 many — approximately how many zeroes do you have scattered 

4 throughout here. Let's j u s t take the community of Wayne, 

5 i t s e l f ; the d e s t i n a t i o n of Wayne, i t s e l f . How many zeroes 

6 do you have j u s t f o r the d e s t i n a t i o n Wayne? 

7 A. Twenty-eight. 

8 Q. And f o r every one of those 280 load d e s t i n a t i o n s , 

9 how many of them stated t h a t i f you b e l i e v e the o r i g i n on 

10 t h i s b l i n d document, how many of those o r i g i n s were i n 

11 Pennsylvania of those 28? 

12 A. A l l of them. 

13 Q. Twenty-eight. So your computer p r i n t o u t shows 28 

14 i n t r a s t a t e moves i n the State of Pennsylvania f o r which you 

15 say, no, we never r e a l l y made the move. These are b l i n d 

16 documents? 

17 A. My p r i n t o u t doesn't show any i n t r a s t a t e movement 

18 from Pennsylvania t o Wayne. I t shows zero movements from 

19 Pennsylvania to Wayne. 

20 Q. Because of the load f a c t o r ? 

21 A. Correct. 

22 Q. But not i n the o r i g i n or the d e s t i n a t i o n f a c t o r ? 

23 A. Correct. 

24 Q. Now, t h a t was p r i n t e d from what? 

25 A. I t was p r i n t e d from an IBM system 38 using IBM 
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1 software package c a l l e d Query i n which we ask i t t o p r i n t . 

2 We gave i t c e r t a i n parameters. I t accessed the b i l l i n g 

3 f i l e . The parameters were t o s e l e c t dates between a range 

4 of October 1st, '87 through September 30 of 1988. We asked 

5 i t t o s e l e c t d e s t i n a t i o n equal to Pennsylvania and we asked 

6 i t t o s o r t our d e s t i n a t i o n c i t y . 

7 I t has — the package has no " i f " l o g i c which means 

8 we can't say i f c e r t a i n things e x i s t , p r i n t i t . We have t o 

9 take what i t p r i n t s when we give i t some parameters. 

10 JUDGE SCHNIERLE: Excuse me, Mr. Malin. I 'd l i k e to 

11 ask a question. The 28 Wayne shipments, are they a l l the 

12 same — I'm going t o say r e a l shipper? 

13 THE WITNESS: No, s i r . I don't b e l i e v e they were. 

14 No. There are, I b e l i e v e , there are two d i f f e r e n t 

15 shippers. Just a quick glance involved they are a l l going 

16 to the same 3 shippers. 

17 JUDGE SCHNIERLE: Three shippers? 

18 THE WITNESS: Yes, s i r . A l l going to the same 

19 consignee. 

20 BY MR. MALIN: 

21 Q. And how many o r i g i n s , f o r the judge? 

22 A. I b e l i e v e there i s three of those, three o r i g i n s . 

23 JUDGE SCHNIERLE: And these are the i t ' s the 

24 consignee I take i t then, t h a t ' s asking f o r the b l i n d 

25 shipment? 
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1 THE WITNESS: That would be c o r r e c t . 

2 JUDGE SCHNIERLE: That's your i n d i c a t i o n ? Thank you. 

3 BY MR. MALIN: 

4 Q. Just to pursue t h a t one more time a l i t t l e b i t 

5 here, one of these shows a charge of $65.00. I s t h a t 

6 correct? 

7 A. Yes, s i r , t h a t ' s c o r r e c t . 

8 Q. And t h a t ' s what appears on your E x h i b i t 1-B? 

9 A. Yes. 

10 Q. You have never had, according t o your E x h i b i t 1-B 

11 duri n g t h i s p e r i o d of time, a shipment i n t o or out of Wayne? 

12 A. Correct. 

13 Q. And yet you have money on your E x h i b i t 1-B $39.00 

14 and $65.00. What were those charges f o r i f the shipments t o 

15 or from Wayne were never there? 

16 A. Well, l o o k i n g a t the amounts $39.00 and $65.00 

17 there appear to be det e n t i o n of v e h i c l e charges. 

18 Q. Now, where would t h a t d e t e n t i o n have occurred? 

19 What c i t y ? 

20 A. I t would have occurred at the o r i g i n t h a t ' s l i s t e d 

21 here. 

22 Q. The o r i g i n i n Pennsylvania? 

23 A. I t would be e i t h e r Rouseville, Emlenton or Farmers 

24 V a l l e y . 

25 Q. Why would one of them be l i s t e d a t one $39.00 
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1 being from and one $65.00 being t o Wayne? 

2 A. Well, l e t ' s look — 

3 Q. I'm t a l k i n g about your e x h i b i t now. That's where 

4 i t ' s l i s t e d . You might check your e x h i b i t not the 

5 underlying document and then maybe you can e x p l a i n why one 

6 i s an inbound charge, so to speak, and one i s an outbound 

7 charge i n a c i t y t h a t you have never made a shipment t o or 

8 from? 

9 A. Well, we have $65.00 shown on the inbound side of 

10 the r e p o r t . 

11 Q. That's r i g h t . From. 

12 A. From. And we have a 39 charge on the outbound 

13 si d e . Looking at the outbound side, i t would appear to be 

14 the p o r t i o n of the shipment t h a t involved a f u r t h e r movement 

15 or the movement a c t u a l l y t o Brooklyn, New York so there are 

16 normally — 

17 Q. Excuse me? 

18 MR. CHESNUTT: Please l e t him f i n i s h . 

19 THE WITNESS: My answer i s f i n i s h e d . 

20 BY MR. MALIN: 

21 Q. Why would the $65.00 not have been charged t o 

22 e i t h e r Brooklyn, New York or Rouseville or where some p o i n t 

23 t h a t had a r e l a t i o n s h i p w i t h the shipment as you see? 

24 A. I t i s not a document t h a t says where the charge 

25 was b i l l e d or where i t occurred. I t ' s a document t h a t says 
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1 t h i s i s revenue t h a t was generated. One r e p o r t i s revenue 

2 or loads showing an o r i g i n of Pennsylvania. 

3 That's the f i r s t two columns of E x h i b i t 1-B and i t ' s 

4 backed up by t h i s p r i n t o u t and says loads from Pennsylvania 

5 by o r i g i n . The 3rd and the 4th columns of 1-B represent 

6 loads and revenue t o p o i n t s i n Pennsylvania. I t i s backed 

7 up by t h i s document t h a t i s e n t i t l e d loads inbound and t o 

8 Pennsylvania. I have explained more than one time how we 

9 get involved i n what we c a l l a t Central Transport b l i n d 

10 shipments. They maybe c a l l e d other things by other c a r r i e r s 

11 but we c a l l them b l i n d shipments. 

12 Q. Okay. Maybe — but here you have $65.00 charges 

13 against Wayne? 

14 A. Because on the DR — 

15 Q. Now, i f , i n f a c t , t h a t shipment was somewhere else 

16 where you charged f o r i t to Brooklyn, New York or Ohio or 

17 whatever i t was, why wasn't t h a t $65.00 charge a t t r i b u t e d t o 

18 t h a t other b i l l of l a d i n g where the a c t u a l shipment went? 

19 Why was i t charged to t h i s p a r t i c u l a r b l i n d b i l l of lading? 

20 A. Because t h a t i s not a summary of b i l l of l a d i n g . 

21 A b i l l of l a d i n g i s what we c a l l the documents t h a t we get 

22 from the customer. The b i l l of l a d i n g we c a l l our own 

23 i n t e r n a l document a d e l i v e r y r e c e i p t . We say DR f o r short 

24 because I have t r o u b l e saying d e l i v e r y . 

25 I t ' s a summary of DR's and on t h i s p a r t i c u l a r DR t h a t 
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1 shows Emlenton t o Wayne zero loads at $6 5.00 t h a t ' s the DR 

2 on which t h a t demurrage occurred, i t would be a loading 

3 demurrage. Over here on where we are going from 

4 Pennsylvania, the $39.00 th a t shows, i t shows on a shipment 

5 from Wayne to Brooklyn or i t shows on a l i n e from Wayne to 

6 Brooklyn there was no load i n v o l v e d . There was a demurrage 

7 of $39.00. 

8 Again, by knowledge of how we do our b i l l i n g , t h a t i s 

9 an unloading demurrage t h a t took place i n Brooklyn. I t 

10 shows on the f r o n t Pennsylvania l i s t because our DR which i s 

11 one of a ser i e s of DR's i n v o l v i n g t h i s load, showed Wayne as 

12 an o r i g i n . 

13 Q. Okay. I hear what you're saying but I'm having 

14 some d i f f i c u l t y because t h i s $65.00 charge could be 

15 a t t r i b u t e d t o a DR where i t a c t u a l l y was or i t could be 

16 a t t r i b u t e d t o a DR where i t d i d n ' t a c t u a l l y went or would i t 

17 be a t t r i b u t e d t o both? 

18 A. I t i s a t t r i b u t e d to t h i s DR. That's the DR on 

19 which i t occurred. That's the DR which t h i s covered the 

20 load. I t covered the a c t u a l l o a d i n g . You have t o have a 

21 se r i e s of DR because you have a customer i n the middle 

22 t h a t ' s asking you to maintain a c e r t a i n degree of — I 

23 h e s i t a t e t o use the word secrecy or c o n f i d e n t i a l i t y on what 

24 he wants done w i t h the shipment. 

25 You have t o prepare a ser i e s of DR's i n order t o 
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1 p r o t e c t t h a t wish of the customer. I f you don't p r o t e c t i t , 

2 you may be sued by the customer. I f you di v u l g e something 

3 t h a t you have — t h a t they have asked you not to d i v u l g e and 

4 you've caused him some type of g r i e f — 

5 Q. For every b l i n d DR you would have a v a l i d DR where 

6 i t a c t u a l l y went t o and from? 

7 A. Right. 

8 Q. And I guess my question i s why d i d n ' t you put the 

9 charge on the v a l i d DR? Why d i d you put the charge on the 

10 i n v a l i d DR as i t r e l a t e s t o t h i s $65.00? 

11 A. Let's take a loading demurrage. Let's take t h i s 

12 one t h a t — 

13 Q. Take the 65. 

14 A. That's the one t h a t I'm r e f e r r i n g t o . I t ' s a 

15 $65.00 charge o c c u r r i n g a t Quaker State and Bouler, 

16 Pennsylvania. I t occurred at Quaker State and Emlenton, 

17 Pennsylvania. Quaker State t h i n k s the loads went t o Wayne. 

18 We have a loading demurrage t h a t i s b i l l a b l e t o Quaker 

19 State. 

20 We have t o put i t on t h i s DR so as not to di v u l g e 

21 t h a t the load went t o Brooklyn. We have an unloading DR and 

22 an unloading demurrage where the consignee t h i n k s the load 

23 came from Wayne r a t h e r than Emlenton. We have t o put t h a t 

24 charge on t h a t DR so as not to d i v u l g e where the load came 

25 from. The f r e i g h t charges go on the other DR's. He's happy 
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18 

19 

20 

21 

22 

23 

24 

25 

and we have preserved h i s wish t o maintain c o n f i d e n t i a l i t y 

on what he requested us t o do on the load. 

Q. So i f , then, Quaker State or somebody i s supposed 

to be paying a sales tax or whatever there may be or to some 

st a t e i f they're t o l d i t ' s going to Pennsylvania and they 

couldn't pay t h a t , t h a t ' s somebody else's problem; not 

yours? 

A. I have no knowledge about what ki n d of sales tax 

Quaker State may or may not have to pay. 

Q. Now, s i r , lo o k i n g at your E x h i b i t 1-C i f I 

understand i t c o r r e c t l y , i f I took your v e h i c l e s t h a t are 

p r e s e n t l y based i n the New Jersey, Baltimore, Karns C i t y 

t e r m i n a l and made r a t i o of those which you own w i t h those 

which you lease from owner/operators of your own numbers, I 

would get 36 owned and 21 leased. I s t h a t correct? 

Tractors? 

A. 

Q. 

A. 

I'm s o r r y . What d i d you j u s t say? 

Adding up the v e h i c l e s — 

Not the whole question. Just the l a s t t h i n g you 

s a i d . 

Q. T r a c t o r s . 

A. Karns C i t y , Baltimore, and Paulsboro. I get 34 

owned, 211eased. 

Q. Here your r a t i o i s more l i k e three t o two as f a r 

as company veh i c l e s versus leased v e h i c l e s as to those 
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1 v e h i c l e s t h a t operate i n t h i s t e r r i t o r y . I s t h a t correct? 

2 A. Those are the ones based here. The ones t h a t we 

3 operate i n the t e r r i t o r y would be r e f l e c t i v e of the o v e r a l l 

4 r a t i o because we have equipment from a l l l o c a t i o n s coming 

5 i n t o the t e r r i t o r y . 

6 Q. Wouldn't — i n your underlying — your computer 

7 p r i n t o u t i n d i c a t e t h a t most of the time you would be 

8 operating i n t h i s area from v e h i c l e s from these terminals? 

9 A. I have a document t h a t would answer t h a t question 

10 e x a c t l y but I don't know where i t i s . 

11 Q. Don't l e t me push you. I f you don't know, you 

12 don't know. 

13 A. S i t t i n g here I do not know, but I had a study t h a t 

14 would answer t h a t p r e c i s e l y and I don't know where i t i s . 

15 Q. I n any event, l e t me ask you a question. You 

16 hard l y know anything about Crossett but you made some 

17 a n a l y s i s of Crossett. Did you per s o n a l l y make t h a t a n a l y s i s 

18 of Crossett? 

19 A. I made them i n co n j u n c t i o n w i t h Mr. Chesnutt. 

20 Q. Now, f o r example, are you suggesting i n any 

21 manner, shape or form t h a t Crossett's c u r r e n t l i a b i l i t y 

22 r a t i o i s i n s u f f i c i e n t ? 

23 A. No, s i r . We are saying t h a t ours i s b e t t e r . 

24 Q. Are you saying t h a t there i s anything wrong i n 

25 Crossett operating w i t h i t s r a t i o of company owned v e h i c l e s 
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1 and owner/operators i n the Northwestern Pennsylvania area? 

2 A. No, s i r . We are saying t h a t we p r e f e r to do i t 

3 our way. 

4 Q. But your way you don't know what your r a t i o would 

5 be. I s t h a t correct? 

6 A. I t h i n k we do. I t h i n k t h a t our r a t i o i s 

7 r e p r e s e n t a t i v e of the company as a whole. 

8 Q. Let me ask you about your finances i n a second 

9 here. I t seemed to me, and I'm not sure whether I'm missing 

10 something but when you t a l k about cash i n your f i n a n c i a l 

11 statements i t seems l i k e you have a minus a f t e r your f i r s t 

12 number. For example, look at E x h i b i t 1 at page 1. I t says 

13 cash and working funds. What does the minus a f t e r t h a t 

14 number mean? 

15 A. The minus i s the balance i n the checkbook a t High 

16 Point. I t does not r e f l e c t the balance i n the bank 

17 account. The bank accounts are monitored every day. Cash 

18 i s t r a n s f e r r e d i n t o the bank accounts as needed. I f i t i s 

19 not needed, i t ' s kept i n temporary cash investments where i t 

20 earns i n t e r e s t . 

21 Q. Does t h a t mean you're $780,792.61 i n the red as 

22 f a r as t h a t p a r t i c u l a r cash working fund account i s 

23 concerned on December 31, 1986? 

24 A. As f a r as the bank i s concerned. 

25 Q. No. As f a r as you're concerned, you wrote checks 
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1 on i t t h a t haven't cleared yet? 

2 A. Yes. 

3 Q. That means t h a t r i g h t now at t h a t minute your 

4 accountant says your balance of cash i s minus $7 80,7 92.61 as 

5 of December 31st, 1986. I s t h a t correct? 

6 MR. CHESNUTT: Objection. He's asking what h i s 

7 accountant says. I don't t h i n k Mr. Fesperman knows what h i s 

8 accountant says. I don't t h i n k h i s accountant t a l k s t o 

9 him. 

10 MR. MALIN: What does he say? What does i t mean? 

11 MR. CHESNUTT: I ob j e c t t o the question. I want a 

12 r u l i n g on the o b j e c t i o n , please. 

13 MR. MALIN: I t ' s a simple question. Does minus mean 

14 minus? 

15 JUDGE SCHNIERLE: I'm going t o su s t a i n the o b j e c t i o n . 

16 I t h i n k he's c o r r e c t . Could you ex p l a i n what the minus 

17 means i n the cash working funds catagory on page 1 of 

18 E x h i b i t 1-H. 

19 THE WITNESS: Can I? 

20 JUDGE SCHNIERLE: Yes, s i r . 

21 THE WITNESS: I t means t h a t as f a r as the checkbook at 

22 High Point, North Carolina i s concerned the balance i s a 

23 negative balance. We have w r i t t e n checks t h a t have not 

24 cleared. 

25 JUDGE SCHNIERLE: Checks amounting to $780,792.61? 
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1 THE WITNESS: Right. When i t comes time f o r those 

2 checks t o c l e a r , t h a t money w i l l be t r a n s f e r r e d from the 

3 temporary cash investments account and they w i l l c l e a r . The 

4 checking accounts are l e f t as f a r as the a c t u a l amount at 

5 the bank. 

6 They're l e f t as low as Possible so t h a t the amount of 

7 cash a t Central T r a n s p o r t a t i o n can earn i n t e r e s t w h i l e not 

8 being used and the money i s shoved i n t o the checking account 

9 to cover the checks t h a t have been w r i t t e n . 

10 You have t o keep i n mind t h a t a l l these balance 

11 sheets are a snapshot of a p a r t i c u l a r p o i n t i n time on 

12 December 31 or I t h i n k i t ' s June 30th, 1988. You know, the 

13 bottom l i n e i s t h a t as of December 31st, 1986 Central had 

14 cash of $3,421,503.96. 

15 BY MR. MALIN: 

16 Q. You had cash investments? 

17 A. We had cash — cash sp e c i a l deposits, temporary 

18 cash. 

19 Q. What are the spec i a l deposits? 

20 A. What are they? 

21 Q. Um-hum. 

22 A. I don't know. I'm assuming they're CD's. 

23 Q. Well, you don't know whether they're 3 0-day, 

24 60-day, 90-day? 

25 A. No. I do not. 
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1 Q. You don't know whether there i s any time p e r i o d t o 

2 get t h a t money out. I s t h a t correct? 

3 A. No, I don't. 

4 Q. Would the same t h i n g be t r u e of temporary cash 

5 investments? I s i t one year treasury b i l l s ? Do you know 

6 what they are? 

7 A. I do not know the d e t a i l s . 

8 Q. Again, you do not know the whether they are 

9 instantaneously a v a i l a b l e or whether they are t i e d up i n 

10 something t h a t i s maturing i n the short term b a s i s . I s t h a t 

11 correct? 

12 A. The d e t a i l s I do not know. 

13 Q. As f a r as a checking account i s concerned t h a t 

14 snapshot showed a minus f i g u r e as of December 31, 1986? 

15 MR. CHESNUTT: Objection; r e p e t i t i v e . 

16 JUDGE SCHNIERLE: I t h i n k I sustained i t the l a s t 

17 time. This time I'm going t o ove r r u l e i t because I t h i n k 

18 i t ' s a f a i r question but I t h i n k — w i l l you give your 

19 answer? I t h i n k we have f i n i s h e d w i t h t h a t subject a t t h i s 

20 p o i n t . 

21 BY MR. MALIN: 

22 Q. I'm pursuing i t j u s t a l i t t l e f u r t h e r . Your Honor, 

23 going t o December 31, 1987 t h a t would show a l i k e s i t u a t i o n 

24 of a minus of $690,377.00. I s t h a t correct? 

25 A. That i s c o r r e c t . 
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1 Q. Pursuing i t j u s t a l i t t l e f u r t h e r , i t ' s going t o 

2 snapshot as of June 30, 1988. That would show a minus 

3 f i g u r e of $1,034,238.00. I s t h a t correct? 

4 A. That i s what i t shows. 

5 Q. I n making your an a l y s i s of Crossett, d i d you f i n d 

6 any negatives i n t h e i r cash checking account? 

7 A. I don't know. 

8 Q. Pardon? 

9 A. Our a n a l y s i s of Crossett i s look i n g a t t o t a l 

10 c u r r e n t assets t o t o t a l c u r r e n t l i a b i l i t y . I don't know 

11 what the d e t a i l s are. 

12 Q. So l o o k i n g at your E x h i b i t Number 3, could you 

13 t e l l me how was t h a t produced? 

14 A. We took the same basic i n f o r m a t i o n from which we 

15 had prepared E x h i b i t 1-B and instead of asking the computer 

16 t o s o r t t h a t i n f o r m a t i o n about o r i g i n or d e s t i n a t i o n we 

17 asked i t t o s o r t i t by commodity and we very laborously 

18 l i s t e d the commodities i n prepared E x h i b i t 3 — 

19 Q. Did you d e l e t e from t h i s l i s t any items because of 

20 your r e s t r i c t i v e amendment or does t h i s l i s t p u rport t o be 

21 anything t h a t might have appeared on anything of your 

22 computer p r i n t o u t s ? 

23 A. We d i d not d e l e t e any products because of the 

24 amendment. 

25 Q. Did you d e l e t e any item f o r any reason such as 
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1 maybe t h i s being a d e l i v e r y r e c e i p t t h a t wasn't t r u l y 

2 a p p l i c a b l e or l i k e some of the other s i t u a t i o n s we discussed 

3 or i s t h i s j u s t a l i s t i n g of everything t h a t showed up 

4 anywhere on any one of those computer p r i n t o u t s ? 

5 A. I made some d e l e t i o n s . 

6 Q. You made some deletions? 

7 A. Yes, s i r . 

8 Q. What i n t r i g u e s me a l i t t l e b i t i n l i g h t of being 

9 animal or vegetable, because you don't have a former two 

10 marked o f f . I'm lo o k i n g a t page 3 item code 461. Why would 

11 t h a t appear on t h i s l i s t i f i t doesn't have a from or to 

12 asked? 

13 A. I would t h i n k t h a t there i s a typographical e r r o r 

14 and from or to was l e f t out. Other than t h a t , I don't know. 

15 Q. Have you gone through t h i s l i s t a t a l l t o 

16 determine what items, i f any, or what items, i f any, would 

17 be deleted from t h i s l i s t a p p r o p r i a t e l y under your 

18 r e s t r i c t i v e amendment? 

19 A . I don't t h i n k any items can be deleted from t h i s 

20 l i s t because of the amendment. The e x h i b i t i s showing what 

21 we have handled i n t o or out of Pennsylvania, not showing 

22 what we would propose t o handle w i t h i n Pennsylvania i f we 

23 are granted any a u t h o r i t y , so I don't t h i n k the amendment 

24 would cause any d e l e t i o n s . 

25 Q. So t h i s i s not meant to be what you w i l l t r a n s p o r t 
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1 t h a t would come from your shipper witnesses, I take i t ? 

2 A. That i s c o r r e c t , s i r . 

3 Q. Have you prepared a l i s t of shipper witnesses f o r 

4 these proceedings? Do we know who the shippers are going t o 

5 be? 

6 MR. CHESNUTT: I f the Court please, there has been an 

7 arrangement i n place since August 31st to which a l l counsel 

8 has been advised as to when n o t i f i c a t i o n of shipper 

9 witnesses i s going t o be made. Mr. Malin i s on t h a t s e rvice 

10 l i s t . He gets those n o t i f i c a t i o n s j u s t l i k e a l l the other 

11 counsel do. 

12 MR. MALIN: My question was, does he know what 

13 shippers are going t o be. Your Honor. I t ' s a simple 

14 question. Yes or no. 

15 JUDGE SCHNIERLE: Excuse me. What i s the 

16 arrangement? When are you to n o t i f y them? 

17 MR. CHESNUTT: N o t i f y them 10 days i n advance of the 

18 witnesses 1 appearance. And two not i c e s have gone out. The 

19 witnesses f o r tomorrow were not i c e d 10 days ago. The 

20 witnesses f o r next week i n Ph i l a d e l p h i a were n o t i c e d t h i s 

21 past Friday. 

22 The witnesses f o r the P i t t s b u r g h session w i l l be 

23 no t i c e d t h i s Friday — t h i s coming Friday. This was an 

24 arrangement which I c i r c u l a t e d on August 31st t h a t when — 

25 i n response t o an i n t e r r o g a t o r y of Mr. Wick. 
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1 Mr. Wick acceded t o t h a t . As f a r as I know a l l other 

2 counsel acceded t o i t . They have been given i n f o r m a t i o n . 

3 MR. MALIN: I'm not o b j e c t i n g . I'm j u s t wondering i f 

4 we can take E x h i b i t Number 3 and he could give me an idea of 

5 what items we are going t o t a l k about. Knowing t h a t t h i s 

6 load l i s t i s not nece s s a r i l y r e l e v a n t . That's what I'm 

7 t r y i n g t o do. I'm not t r y i n g t o change Mr. Chesnutt's 

8 arrangement. 

9 MR. CHESNUTT: Well, i f t h a t ' s the purpose of the 

10 question, t h a t ' s equally i n v a l i d because the testimony i s 

11 t h a t t h i s i s a l i s t i n g of the shipments t h a t are r e f l e c t e d 

12 of the commodities t h a t were transported on the E x h i b i t 

13 1-B. 

14 And th a t ' s a l l i t purports t o be and t h a t l i n e of 

15 examination t h a t Mr. Malin i n d i c a t e s t h a t he's going to 

16 f o l l o w I would o b j e c t t o on grounds of i r r e l e v a n c e . 

17 JUDGE SCHNIERLE: Well, I'm going t o su s t a i n the 

18 o b j e c t i o n . I also b e l i e v e i t ' s beyond the scope of d i r e c t 

19 of t h i s witness. 

20 MR. MALIN: A l l r i g h t . Your Honor. I have nothing 

21 f u r t h e r . Your Honor. 

22 JUDGE SCHNIERLE: I have a couple questions. 

23 BY JUDGE SCHNIERLE: 

24 Q. D i r e c t i n g your a t t e n t i o n t o E x h i b i t 1-B, you show 

25 601 loads o r i g i n a t i n g from Karns C i t y . Do those o r i g i n a t e 
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1 at your t e r m i n a l or i s there a shipper a t Karns C i t y t h a t 

2 you're t r a n s p o r t i n g f o r ? 

3 A. There i s a shipper t h e r e . 

4 Q. Who might t h a t be? 

5 A. I t ' s Pennzoil. 

6 Q. Are you a c o n t r a c t — I t r u s t you have r i g h t s t o 

7 North Carolina? 

8 A. Yes, we do, s i r . 

9 Q. I s there a scheme of r e g u l a t i o n s s i m i l a r t o 

10 Pennsylvania's or i s i t t o the ICC where you can get broad 

11 c o n t r a c t c a r r i e r r i g h t s ? 

12 A. I'm not a hundred percent c e r t a i n of the ru l e s 

13 regarding c o n t r a c t r i g h t s w i t h i n North Carolina because we 

14 are a common c a r r i e r i n North Carolina. I b e l i e v e t h a t they 

15 have loosened up t h e i r r e g u l a t i o n s i n North Carolina 

16 somewhat along the l i n e s of the ICC, but I'm not c e r t a i n t o 

17 what e x t e n t . 

18 Q. But you're f a m i l i a r w i t h the d i f f e r e n c e between 

19 r e g u l a t i o n i n Pennsylvania and r e g u l a t i o n on an i n t e r s t a t e 

20 l e v e l ? 

21 A. Yes, s i r . Very much so. 

22 Q. I take i t you have c o n t r a c t — the t y p i c a l broad 

23 type of co n t r a c t c a r r i e r type from the ICC t h a t s p e c i f i e s no 

24 shipper but permits you to t r a n s p o r t as a co n t r a c t c a r r i e r 

25 f o r anybody i n the geographical area. I s t h a t the case? 
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1 A. That's c o r r e c t , s i r . 

2 Q. You i n d i c a t e d t h a t d r i v e r s are paid a percentage 

3 of revenue. Do you consider them employees and w i t h h o l d 

4 income tax and Social S e c u r i t y and so f o r t h or do you t r e a t 

5 them as independent contractors? 

6 A. We have both. We have — 

7 Q. Well, the independant c o n t r a c t o r s would be 

8 owner/operators? 

9 A. Right, s i r . But the company d r i v e r s are 

10 employees. 

11 Q. Are employees? 

12 A. Yes, s i r . 

13 Q. And you w i t h h o l d taxes and so f o r t h ? 

14 A. Yes. 

15 Q. And I take i t the d i f f e r e n c e being t h a t an 

16 owner/operator owns h i s own t r a c t o r t y p i c a l l y or i s 

17 purchasing i t or something — has some s o r t of ownership 

18 i n t e r e s t i n the truck? 

19 A. Yes. 

20 Q. F i n a l l y , d i r e c t i n g your a t t e n t i o n t o E x h i b i t 

21 Number 5 which i s the revised scope of a u t h o r i t y , there are 

22 a couple of d e s c r i p t i o n s i n here t h a t I don 11 recognize, and 

23 I'd l i k e you to simply educate me, i f you would. I n the 

24 f i r s t paragraph, the 4th l i n e down, second item over i s dry 

25 l i t h a r g e i s t h a t — 
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1 A. That's c o r r e c t . 

2 Q. What i s that? 

3 A. 1 don't know, myself. 

4 MR. CHESNUTT: I f the Court please, I r e a l l y w i l l take 

5 r e s p o n s i b i l i t y f o r t h i s e x h i b i t i n terms of c o n s t r u c t i n g 

6 i t . And the witness has taken r e s p o n s i b i l i t y i n terms of 

7 a u t h o r i z i n g i t . The commodities t h a t you see here are 

8 designed to tr a c k verbatim c e r t a i n p r o t e s t a n t s ' 

9 a u t h o r i z a t i o n s from t h i s Commission. 

10 And n e i t h e r I nor the witness can be held accountable 

11 f o r what t h i s Commission has used t o describe c e r t a i n 

12 products. But the dry l i t h a r g e i n p a r t i c u l a r i s s t a t e d i n 

13 bold face type because t h a t was the request of Mr. — 

14 Seaboard Tank Line's Counsel Peter Loftus wanted t h a t 

15 commodity e l i m i n a t e d and we el i m i n a t e d i t a f t e r c o n s u l t a t i o n 

16 w i t h the c l i e n t . And i t appears i n the c e r t i f i c a t e of 

17 Seaboard Tank Lines. 

18 JUDGE SCHNIERLE: There i s only one other along those 

19 l i n e s t h a t I make an i n q u i r y about and the next r e s t r i c t i v e 

20 amendment there i s turbo f u e l . 

21 Mr. Chesnutt: Again t h a t i s out of the, I b e l i e v e , 

22 i t ' s the c e r t i f i c a t e of Samuel Coraluzzo, Incorporated. I 

23 b e l i e v e t h a t ' s where t h a t appears. 

24 MR. PATTERSON: Your Honor, o f f the record f o r a 

25 moment? 
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1 (A b r i e f discussion was held o f f the record.) 

2 BY JUDGE SCHNIERLE: 

3 Q. You're f a m i l i a r w i t h E x h i b i t Number 5 and the 

4 modif i c a t i o n s t h a t were made t h i s morning? 

5 A. Yes, s i r , I am. 

6 Q. And the i n t e r r e p r e t a t i o n regarding limestone and 

7 limestone products as i n c l u d i n g lime? 

8 A. Yes. 

9 Q. And you're agreeable t o those m o d i f i c a t i o n s on 

10 behalf of the company? 

11 A. Yes, s i r , I am. 

12 JUDGE SCHNIERLE: Thank you. I have no f u r t h e r 

13 questions a t t h i s time. Mr. Chesnutt, do you have any 

14 r e d i r e c t ? 

15 MR. CHESNUTT: Might I have a recess and see i f I can 

16 shorten up the r e d i r e c t ? 

17 JUDGE SCHNIERLE: Shall we r e t u r n i n 10 minutes? 

18 MR. CHESNUTT: Ten minutes w i l l be f i n e . 

19 JUDGE SCHNIERLE: I t ' s p r e s e n t l y 3:30 by my watch. 

20 We'll r e t u r n by 20 t i l l f o u r . 

21 (Whereupon, a b r i e f recess was taken.) 

22 JUDGE SCHNIERLE: We'll proceed w i t h r e d i r e c t 

23 examination of Mr. Fesperman. 

24 REDIRECT EXAMINATION 

2 5 BY MR. CHESNUTT: 
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1 Q. Mr. Fesperman, I heard one of the counsel to the 

2 l e f t of me ask you a question about those shipments from the 

3 Unitank t e r m i n a l service i n Phila d e l p h i a which I r e c a l l as 

4 having been framed t h i s way and i f the record i s d i f f e r e n t 

5 then so be i t , the but I heard the counsel say, so i t i s 

6 your p o s i t i o n , Mr. Fesperman, t h a t i f i t had a p r i o r 

7 movement by water, then you t r a n s p o r t i t . Do you r e c a l l a 

8 question of t h a t s o r t to which I b e l i e v e you answered yes? 

9 A. Yes, s i r . I am f a m i l i a r w i t h t h a t . 

10 Q. Did you r e a l l y mean that? 

11 A. I meant i t t o the extent t h a t I assumed we were 

12 t a l k i n g about a movement by water from an out of s t a t e or 

13 f o r e i g n p o i n t . I f i t was a movement by water w i t h i n the 

14 same s t a t e , then I would not take the same p o s i t i o n . 

15 Q. A l l r i g h t . The computer p r i n t o u t s which underline 

16 E x h i b i t 1-B and about which you've been examined 

17 e x t e n s i v e l y , could you e x p l a i n f o r the judge what use 

18 documents of t h a t s o r t and documents generated i n t h a t 

19 manner are made i n the company's business? 

20 A. Primary use of documents of t h i s type i s to 

21 analyze a segment of t r a f f i c , whether i t be a p a r t i c u l a r 

22 shipper's t r a f f i c or a p a r t i c u l a r consignee's t r a f f i c or may 

23 be a t r a f f i c lane. A lane j u s t , f o r example, being North 

24 Carolina to Pennsylvania. 

25 I f we wanted t o see what was moving, how i t was 
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moving, how i t was being handled, we would generate r e p o r t s 

using the same DR f i l e on the 38 computer and use Query t o 

generate r e p o r t s and then we would analyze t h a t t r a f f i c . 

Perhaps, depending on where we wanted to go and what 

the nature of t h a t a n a l y s i s d i c t a t e d , we would use t h a t 

i n f o r m a t i o n t o run through our cost model t o see how w e l l we 

were doing, whether we needed t o go to the customers, t a l k 

about rates or t a l k about charges g e n e r a l l y used t o analyze 

t r a f f i c of some s o r t . 

MR. CHESNUTT: Those are a l l the questions I have of 

the witness. I o f f e r the e x h i b i t s i n t o evidence. 

MR. PATTERSON: A moment. Your Honor? 

JUDGE SCHNIERLE: Sure. 

MR. CHESNUTT: E x h i b i t 1 through 7. 

MR. PATTERSON: No o b j e c t i o n . 

MR. WICK: No o b j e c t i o n . 

MR. RADCLIFF: I have o b j e c t i o n t o t h a t p o r t i o n of 

E x h i b i t 1-A page 5 i n answer to question number 9 c a r r y i n g 

through the f i r s t four sentences of the answer about a t h i r d 

of the way down on page 6 where he r e f e r s t o 1987 t r a f f i c 

because t h a t i s not supported by any document i n the hearing 

room. 

JUDGE SCHNIERLE: Mr. Malin, do you have any 

obj ections? 

MR. MALIN: I have one o b j e c t i o n . Your Honor. I 
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1 o b j e c t t o E x h i b i t Number 3 as being not re l e v a n t t o t h i s 

2 p a r t i c u l a r proceeding. The witness on the stand i n d i c a t e d 

3 as to items or commodities t h a t the shipper was rel e v a n t and 

4 t h i s i s j u s t a l i s t of items t h a t came out of the computer 

5 p r i n t o u t w ithout regard t o — r e a l l y t o t h i s proceeding. 

6 MR. RADCLIFF: I j o i n i n t h a t o b j e c t i o n . Your Honor, 

7 because the witness also i n d i c a t e d t h a t he made some 

8 d e l e t i o n s as he prepared t h a t e x h i b i t from the underlying 

9 documentation. 

10 JUDGE SCHNIERLE: Mr. Chesnutt, do you have a response 

11 to that? 

12 MR. CHESNUTT: Yes. My response i s t h a t the E x h i b i t 3 

13 addressing them i n reverse order — t h a t the E x h i b i t 3 i s 

14 here w i t h underlying data. I t ' s a v a i l a b l e — i t was 

15 a v a i l a b l e f o r examination. I t simply i s o f f e r e d f o r the 

16 purpose of showing the c a p a b i l i t y of the company to handle a 

17 v a r i e t y of products and i t ' s products t h a t were a c t u a l l y 

18 handled. 

19 The obj e c t i o n s to E x h i b i t 1 at page 5 — I b e l i e v e i t 

20 was at page 5. 

21 , MR. RADCLIFF: Yes, i t was. 

22 MR. CHESNUTT: And on to page 6, we d i d n ' t o f f e r t h a t 

23 i n f o r m a t i o n f o r the purposes of i n d i c a t i n g specif i c o r i g i n s 

24 or s p e c i f i c d e s t i n a t i o n s i n Pennsylvania. I t ' s a 

25 generalized statement about the l e v e l of business I t h i n k i t 
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1 has s u b s t a n t i a l c r e d i b i l i t y . 

2 I don't t h i n k t h i s witness would have furnished t h a t 

3 data i n response t o an i n t e r r o g a t o r y d i r e c t e d t o him 

4 l i g h t l y . I don't t h i n k he would have been t h a t s p e c i f i c as 

5 to the number of loads and the revenues without having 

6 looked a t s t a t i s t i c s of some s o r t i n order to do t h a t . 

7 I t ' s very — I t h i n k furthermore t h a t the l e v e l of 

8 p a r t i c i p a t i o n i n t r a f f i c i n t o and out of Pennsylvania f o r 

9 calendar year 1987 and f o r the f i r s t 6 months of 1988 as 

10 shown on there are very c o n s i s t e n t w i t h the more d e t a i l e d 

11 i n f o r m a t i o n shown f o r a per i o d of time t h a t spanned both of 

12 those years. 

13 For those reasons , I t h i n k a t best the obj ections of 

14 Mr. R a d c l i f f go to the weight of t h a t evidence and I t h i n k 

15 the ob j e c t i o n s of Mr. Malin of e x h i b i t are t o t a l l y 

16 unwarranted. 

17 JUDGE SCHNIERLE: I'm i n agreement w i t h your response 

18 w i t h respect t o E x h i b i t 1. I t h i n k t h a t your o b j e c t i o n i s 

19 more to the weight of the evidence, Mr. R a d c l i f f , than t o 

20 the a d m i s s i b i l i t y and I'm going t o ov e r r u l e your o b j e c t i o n . 

21 I'm also going t o ov e r r u l e your o b j e c t i o n , Mr. Malin, 

22 because I b e l i e v e t h a t f o r a l i m i t e d purpose f o r which 

23 E x h i b i t 3 was o f f e r e d , i t ' s r e l e v a n t t o the proceeding. Do 

24 you have any — 

25 MR. PATTERSON: B r i e f l y , Your Honor, some r e d i r e c t . 
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JUDGE SCHNIERLE: Recross? 

MR. PATTERSON: Recross. I'm so r r y . 

JUDGE SCHNIERLE: E x h i b i t s 1 through 7 — t h a t ' s 

Central Transport's E x h i b i t s 1 through 7 are admitted i n t o 

evidence. 

(Central Transport E x h i b i t s Nos. 1 through 7 were 
admitted i n evidence.) 

JUDGE SCHNIERLE: Mr. Patterson? 

RECROSS EXAMINATION 

BY MR. PATTERSON: 

Q. Mr. Fesperman, your p o s i t i o n on the 

i n t e r / i n t r a s t a t e issues t h a t we have t a l k e d about i n 

connection w i t h the Unitank t e r m i n a l loads which are 

i l l u s t r a t e d by Matlack E x h i b i t Number 1. Would your 

p o s i t i o n be the same as I understand i t — l e t me s t a t e i t 

f i r s t so t h a t we are t a l k i n g the same language. 

I f t r a f f i c comes i n t o Pennsylvania v i a boat from 

another country or from another s t a t e t h a t you regard the 

ongoing movement by motor c a r r i e r w i t h i n the State of 

Pennsylvania as an i n t e r s t a t e movement, i s t h a t your 

p o s i t i o n ? 

A. Yes. 

Q. Would the same be t r u e w i t h i n your view w i t h the 

p r i o r movement of t h a t s o r t by r a i l or motor? 

A. Yes. 

HOT.RFPT ASSnCTATFS 

:717) 232-4506 



135 

1 Q. And would t h a t be so no matter how much time 

2 elapses between the time the commodities came i n t o the s t a t e 

3 and the time they move v i a motor c a r r i e r w i t h i n the state? 

4 A. As I've been advised, yes, s i r . 

5 Q. And t h a t i s t r u e regardless of whether the 

6 commodities have been sold at the time they come i n t o the 

7 s t a t e . That i s sold t o the u l t i m a t e user i n Pennsylvania? 

8 A. That would be c o r r e c t , s i r . 

9 Q. Who may I ask gave you t h a t opinion? 

10 A. The, I t h i n k , my e a r l i e r answer was the o r i g i n a l 

11 o p i n i o n t h a t the company had obtained, I do not know who 

12 t h a t opinion came from. 

13 Q. Yes, s i r . 

14 A. The most recent opinion was obtained from an 

15 a t t o r n e y i n Washington Steve Heisley. 

16 Q. And t h a t was obtained when, s i r , approximately? 

17 A. Approximately three weeks ago. 

18 Q. I s t h a t o pinion i n w r i t i n g ? I t h i n k you d i d say 

19 i t was. 

20 A. I t i s not. 

21 Q. I s the question t h a t you posed to Mr. Heisley i n 

22 order t o get t h a t o pinion i n w r i t i n g ? 

23 A. I t i s n o t . I t was a telephone conversation. 

24 Q. Were you p r i v y t o t h a t conversation? 

25 A. I had the conversation w i t h him. 
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1 Q. Would you i n d i c a t e f o r t h i s record as best you can 

2 the question t h a t you asked? To be c l e a r , s i r , one of the 

3 great problems w i t h a l l of t h i s i s t h a t one asked a question 

4 can only respond i n terms of t h a t question. And I'm t r y i n g 

5 to get my arms around f o r the purposes of t h i s record, the 

6 s i t u a t i o n t h a t you posed or the question t h a t you asked him 

7 — to Mr. Heisley to answer? 

8 A. The basic question was what i s the c u r r e n t status 

9 on i n t e r s t a t e versus i n t r a s t a t e movements i n the United 

10 States. And I r e f e r r e d to some p u b l i c i t y t h a t has been i n 

11 various motor c a r r i e r trade j o u r n a l s over the l a s t year or 

12 so i n v o l v i n g the State of Texas or the State of Missouri 

13 where r u l i n g s have been made as to what people say i s i n t e r 

14 and other people are saying i s i n t r a . 

15 I asked him what the status was and h i s response was 

16 b a s i c a l l y i f i t moves i n t o a s t a t e by water or by r a i l or by 

17 t r u c k or any other means — p i p e l i n e , he mentioned p i p e l i n e 

18 and i t comes i n t o t h a t s t a t e and then subsequently moves 

19 w i t h i n the s t a t e . The f a c t t h a t i t came i n t o the s t a t e from 

20 out of the s t a t e , i t was h i s advice t h a t i t was i n t e r s t a t e 

21 t r a f f i c . 

22 Q. Have you sought opinions more s p e c i f i c a l l y from 

23 your present counsel i n t h a t same regard? 

24 A. I have not. 

25 Q. Do you intend to? 
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1 A. I w i l l , yes, s i r . And I w i l l abide by t h a t advice 

2 a l s o . 

3 MR. PATTERSON: That's a l l I have, s i r . Thank you. 

4 JUDGE SCHNIERLE: Mr. Wick? 

5 MR. WICK: I have nothing f u r t h e r . 

6 MR. RADCLIFF: No f u r t h e r questions. 

7 MR. MALIN: Nothing f u r t h e r . 

8 BY JUDGE SCHNIERLE: 

9 Q. I have a couple more questions about Unitank 

10 s e r v i c e . You claim t o haul t h i s under your ICC a u t h o r i t y . 

11 I s t h a t correct? 

12 A. That's c o r r e c t , s i r . 

13 Q. And would t h a t be under your ICC co n t r a c t c a r r i e r 

14 a u t h o r i t y ? 

15 A. I n t h i s p a r t i c u l a r case, yes. Because we do have 

16 a c o n t r a c t w i t h I n t e r s t a t e Chemical which i s the consignee, 

17 I b e l i e v e . 

18 Q. I n these cases? 

19 A. Yes, s i r . 

20 Q. I s t h a t always the case of t r a n s p o r t i n g from 

21 Unitank terminal? 

22 A. To the best of my knowledge, shipments from 

23 Unitank going to I n t e r s t a t e are to someone they designate. 

24 Q. I n t e r s t a t e i s a middleman e s s e n t i a l l y . I s t h a t 

25 c o r r e c t ? 
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1 A. Yes, s i r . 

2 Q. And do you know i f they deal w i t h — they don't 

3 own Unitank Terminal Service? 

4 A . I don't know. 

5 Q. You don't have any idea? 

6 A. No, s i r . 

7 JUDGE SCHNIERLE: I have no f u r t h e r questions. 

8 MR. CHESNUTT: I have no questions i n response t o 

9 recross or to the Judge's examination. 

10 JUDGE SCHNIERLE: Anything f u r t h e r ? 

11 MR. PATTERSON: I th i n k we ought t o move Protestant 

12 Matlack and Protestant Refiners E x h i b i t s two I's i n t o 

13 evidence. 

14 JUDGE SCHNIERLE: Any objection? 

15 MR. CHESNUTT: No. None whatsoever. 

16 JUDGE SCHNIERLE: E x h i b i t Matlack E x h i b i t Number 1 and 

17 Refiners Transport E x h i b i t Number 1 — 

18 (Discussion held o f f the record.) 

19 JUDGE SCHNIERLE: We'll admit i n t o evidence Matlack 

20 E x h i b i t 1 and Refiners Transport E x h i b i t 1. 

21 (Matlack E x h i b i t No. 1 and Refiners Transport E x h i b i t 
No. 1 were admitted i n evidence.) 

22 

23 MR. PATTERSON: One f u r t h e r matter. Your Honor, w i t h 

24 respect t o the discovery i n v o l v i n g hazardous m a t e r i a l 

25 d i f f i c u l i t i e s . Mr. Chesnutt and I w i l l endeavor to get 
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together t o come up w i t h a t i m e t a b l e . One of my concerns i s 

th a t t h i s case i s on a ra t h e r quick t r a c k i n terms of 

hearings. 

JUDGE SCHNIERLE: Yes. I wanted t o discuss t h a t as 

w e l l because I'm not e n t i r e l y — I was not p r i v y t o the 

scheduling of t h i s hearing and I would l i k e t o know what you 

people expect t o have over the next couple weeks. Why don't 

we go o f f the record to discuss scheduling i n general a t 

t h i s p o i n t . 

(Discussion o f f the record.) 

JUDGE SCHNIERLE: We have had a b r i e f discussion of 

f u r t h e r scheduling of hearings. At t h i s p o i n t , i t appears 

t h a t i t w i l l be reconvening tomorrow a t 10:00 a.m. and 

Applicant w i l l be presenting the testimony of two 

witnesses. And i f there i s nothing f u r t h e r , the hearing 

w i l l stand i n recess until.tomorrow morning at 10:00 a.m. 

(Whereupon, at 4:03 p.m., the hearing recessed t o 

reconvene a t 10:00 a.m. the f o l l o w i n g day.) 

I hereby c e r t i f y t h a t the proceedings and 

evidence are contained f u l l y and acc u r a t e l y i n the notes 

taken by me durin g the hearing of the w i t h i n cause, and t h a t 

t h i s i s a tru e and c o r r e c t t r a n s c r i p t of the same. 
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