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History of the Proceedings 

On March 21, 1988, Central Transport, Inc. (Central or 

Applicant) f i l e d an application seeking Commission authorization 

to transport: 

Property, i n bulk, i n tank and hopper-type 
vehicles, between points i n Pennsylvania. 

Central subsequently f i l e d several r e s t r i c t i v e amendments which 

resulted i n the withdrawal of a l l but six of the protestants. As 

amended, the application seeks the following authority: D O C K " T E D 

Property, i n bulk, i n tank and hopper-tygpgQ QJJ IQQQ 
vehicles, between points i n Pennsylvania. 

Provided that no r i g h t , power or p r i v i l e g e i s 
granted to transport asphalt, cement, cement m i l l 
waste, dolomitic limestone and dolomitic limestone -— 
products, dry l i t h a r g e , f l y ash, limestone and 
limestone products, m i l l scale, roofing granules, 
s a l t , sand, scrap metal and stack dust. 

Provided that no r i g h t , power or p r i v i l e g e i s 
granted t o transport aviation gasoline, butane, 
diesel f u e l , f u e l o i l (grades 2, 4, 5 and 6), 
gasoline, kerosene, motor f u e l , propane, turbo 
f u e l , c r y o g e n i c l i q u i d s , d i s p e rsants and 
re f r i g e r a n t gases. 

Provided that no r i g h t , power or p r i v i l e g e i s 
granted t o transport corn syrup and blends of corn 
syrup, f l o u r , honey, milk and milk products, 
molasses, sugar and sugar substitutes. 
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Provided that no r i g h t , power or p r i v i l e g e i s 
granted t o perforin t r a n s p o r t a t i o n i n dump 
vehicles. 

Provided that no r i g h t , power or p r i v i l e g e i s 
granted to provide services from the f a c i l i t i e s of 
PENNWALT Corporation, located i n the county of 
Philadelphia, or i n the county of Bucks, to points 
i n Pennsylvania, and vice versa. 

(Applicant's Supplemental Exhibit 5). 

A f t e r several days of hearing, and the f i l i n g of b r i e f s 

by several p a r t i e s , I issued an I n i t i a l Decision on March 16, 

1990, i n which I granted the application i n part. Exceptions and 

reply exceptions were f i l e d t o the I n i t i a l Decision. Also f i l e d 

by Matlack, Inc., a protestant, was a p e t i t i o n t o reopen the 

record. Central opposed the p e t i t i o n . 

By Order adopted on August 16, 1990, and entered on 

August 23, 1990, Matlack's p e t i t i o n to reopen was granted. The 

Commission directed that the proceeding be remanded to the Office 

of Administrative Law Judge "fo r the l i m i t e d purpose of obtaining 

testimony and evidence regarding Central Transport, Inc. Clean 

Water Act v i o l a t i o n s , and any other environmental or safety 

v i o l a t i o n s occurring or becoming known since the close of the 

evidentiary record i n t h i s proceeding, and the issuance of a 

Supplemental I n i t i a l Decision." ( S l i p Op. at 9-10). By l e t t e r 

dated October 23, 1990, the Office of Administrative Law Judge 

n o t i f i e d the parties that a telephonic prehearing conference 
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would be hel d on November 6, 1990, and t h a t f u r t h e r hearings 

would be hel d on December 4 and 5, 1990. 

On November 9, 1990, Central f i l e d a Motion To Take 

O f f i c i a l Notice Of Facts. By i t s motion. C e n t r a l i s requesting 

me t o take o f f i c i a l n o t i c e of the f a c t t h a t on March 29, 1990, 

Matlack was named as a defendant i n a complaint f i l e d w i t h the 

United States D i s t r i c t Court, D i s t r i c t of New Jersey, i n which 

the United States, on behalf of the A d m i n i s t r a t o r of the United 

States Environmental P r o t e c t i o n Agency (EPA), seeks recovery of 

response c o s t s , d e c l a r a t o r y r e l i e f f o r f u t u r e costs against 

Matlack, and the i m p o s i t i o n of c i v i l p e n a l t i e s and p u n i t i v e 

damages owing t o Matlack's f a i l u r e t o comply w i t h EPA orders 

p r e v i o u s l y issued. Central has attached a copy of the complaint 

t o i t s motion, and intends t o introduce a c e r t i f i e d copy of the 

complaint f o r r e c e i p t i n t o evidence. 

On November 16, 1990, Matlack f i l e d a r e p l y t o 

Central's Motion To Take O f f i c i a l Notice of Facts. I n i t s r e p l y , 

Matlack maintains t h a t the evidence sought t o be introduced by 

C e n t r a l i s beyond the scope of the Commission's remand order. 

Discussion 

The Commission's order which granted Matlack's p e t i t i o n 

t o reopen d i r e c t e d t h a t the case be remanded " f o r the l i m i t e d 

purpose of o b t a i n i n g testimony and evidence regarding C e n t r a l 

Transport, I n c . , Clean Water Act v i o l a t i o n s , and any other 
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environmental or safety v i o l a t i o n s occurring or becoming known 

since the close of the evidentiary record i n t h i s proceeding, and 

the issuance of a Supplemental I n i t i a l Decision." ( S l i p Op. at 

9-10). The issue to be determined at t h i s time i s whether, by 

the underlined language, the Commission intended t o permit the 

introduction of safety or environmental v i o l a t i o n s by parties 

other than Central. 

During the hearings i n t h i s proceeding, I ruled that 

Central could o f f e r i n t o evidence the records of the protestant 

c a r r i e r s with regard t o v i o l a t i o n s of safety, environmental, and 

public u t i l i t y laws and regulations. The protestants took the 

pos i t i o n t h a t such evidence could not be admitted because only 

Central's f i t n e s s was at issue. Central, on the other hand, 

offered the evidence to demonstrate that i t s own record was not 

s i g n i f i c a n t l y d i f f e r e n t from industry experience i n those areas. 

I ruled i n favor of Central (see I n i t i a l Decision, pp. 138-139; 

Orders dated January 17, 1989 and February 2, 1989). I f u r t h e r 

refused Matlack's request to c e r t i f y my r u l i n g t o the Commission. 

(Order dated February 28, 1989). Because t h i s issue was 

discussed at length i n my e a r l i e r orders, I w i l l not dwell upon 

i t i n d e t a i l i n t h i s order. Suffice t o say that I regard the 

evidence proffered by Central i n i t s Motion To Take O f f i c i a l 

Notice of Facts as relevant evidence f o r the reasons discussed i n 

my p r i o r orders. Nevertheless, I must s t i l l consider whether 
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admission of the evidence proffered by Central i s consistent with 

the scope of the Commission's remand order. 

The Commission's remand order does not discuss my 

evidentiary rulings which permitted Central to o f f e r i n t o 

evidence the v i o l a t i o n records of the protestants. The order 

i t s e l f contains no in d i c a t i o n that the phrase "and any other 

environmental or safety v i o l a t i o n s occurring or becoming known 

since the close of the evidentiary record i n t h i s proceeding" 

applies to the v i o l a t i o n s of the protestants as w e l l as Central's 

own v i o l a t i o n s . In f a c t , the ordering paragraph i n which that 

phrase i s included. Ordering Paragraph No. 3, appears to have 

been copied w i t h only minor s t y l i s t i c changes from the s i x t h 

prayer f o r r e l i e f set f o r t h i n Matlack's p e t i t i o n to reopen the 

record: 

6. Permit protestants to introduce testimony and 
evidence regarding Central's Clean Water Act 
vi o l a t i o n s and any other environmental or 
safety v i o l a t i o n s occurring or becoming known 
since the close of the evidentiary record i n 
t h i s proceeding; 

Moreover, the e n t i r e remand order discusses the f i t n e s s issue 

only i n the context of Matlack's p e t i t i o n to reopen the record 

which, i n t u r n , sought only to o f f e r evidence of Central's 

v i o l a t i o n s . For these reasons, I must conclude that the evidence 

proffered by Central with i t s Motion to Take O f f i c i a l Notice of 

Facts i s beyond the scope of the remand order. 
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While i t i s my opi n i o n t h a t the evidence p r o f f e r e d by 

Cent r a l i s beyond the scope of the Commission's remand order, i t 

i s also my op i n i o n t h a t the Commission may not have foreseen 

Central's p r o f f e r of such evidence when i t issued i t s remand 

order. Accordingly, w h i l e I w i l l deny Central's motion, I w i l l 

c e r t i f y (by separate order) my d e n i a l t o the Commission f o r 

i n t e r l o c u t o r y review pursuant t o 52 Pa. Code §5.305. I w i l l not 

continue the hearings set f o r December 4 and 5, 1990, nor stay 

the proceedings pending the Commission's answer t o the question. 

Hearings are necessary, i n any event, t o receive evidence 

regarding the Cen t r a l v i o l a t i o n s described i n the remand order. 

Should t h e Commission answer t h e c e r t i f i e d question by 

a u t h o r i z i n g the r e c e i p t of the evidence p r o f f e r e d by Cen t r a l 

regarding Matlack's v i o l a t i o n s , another day of hearing can be 

scheduled f o r t h a t purpose. 

THEREFORE, 

IT IS ORDERED: 

1. That the Motion of Central Transport, Inc. To Take 

O f f i c i a l Notice of Facts f i l e d on November 9, 1990, i s denied. 

MICHAEL C. SCHNIERLE 
A d m i n i s t r a t i v e Law Judge 

Dated 
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