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i-tu la" 1991 
SECRETARY'S OFRQE 

Honorable Michael C. Schnierle 
A d m i n i s t r a t i v e Law Judge 
Pennsylvania Public U t i l i t y Commssion 
P. O. Box 3265 
Harrisburg, PA 17120 

Re: Application of Central Transport, Inc. 
Docket No. A-00108155 
Our F i l e : 12558-0001 

Dear Judge Schnierle: 

HAND DELIVERY 

FEB 15 1991 
OFFICE OF A-U,' 

HARRISBURG 

At page 775 of the t r a n s c r i p t i n t h i s matter you stated t h a t , w i t h 
respect t o a question c e r t i f i e d by you t o the PUC: " I f the Commission 
answers the m a t e r i a l question and says I was c o r r e c t , I w i l l set a b r i e f i n g 
schedule." In an Order entered February 1, 1991, a copy of which i s 
enclosed, the Commission answered the c e r t i f i e d question " i n the negative". 

On behalf of ap p l i c a n t Central Transport, Inc., we would appreciate 
l e a r n i n g what the b r i e f i n g schedule s h a l l be. 

DOCKETED 
FEB 2 81991 

Respectfully submitted, 

McNEES, WALLACE & NURICK 

Wil l i a m A. Chesnutt 

Counsel f o r Applicant 
Central Transport, Inc. 

WAC/law 

Enclosure 

cc: A l l p a r t i e s of record ( l e t t e r only 
W. David Fespeirman ( l e t t e r only) 



C a W M O N W E A L T H QF P E N N S Y L V m i l A 
P E N N S Y L V A N I A P U B L I C U T I L I T Y C O M M I S S I O N 

P. O. B O X 3 2 6 5 . H A R R I S B U R G . Pa. 1 7 1 2 0 

February 20, 1991 
I N R E P L Y P L E A S E 

R E F E R T O O U R F I L K 

TO: A l l Parties 

RE: Application of 
Central Transport, Inc. 
Docket Nb. A-00108155 

£EB:211991 
SECRErinrs OFFICE 
rublic Ulility Commission 

By Order dated November 28, 1990, I certified to the 
Ccmnission for review and answer the following material question: 

Does the Opinion and Order adopted hy the 
Commission on August 16, 1990 (entered on 
August 23, 1990), authorize the admission of 
testimony into evidence regarding the environmental 
or safety violations of the protestants which 
occurred or became kncwn since the close of the 
evidentiary record i n this proceeding? 

By Opinion and Order adopted on January 31, 1991 and entered 
on February 1, 1991, the Ccmnission ansvrered the certified question i n 
the negative. Accordingly, there is no need to hold a further hearing 
in this proceeding. 

At the close of the hearing held in this matter on 
December 4, 1990, the parties present agreed to f i l e briefs limited to 
the subject mtter of the Ccmnission's Renand Order which was adopted 
on August 16, 1990, and entered on August 23, 1990. The parties agreed 
that briefs would be fi l e d sequentially rather than simultaneously. 
Accordingly, the Applicant, Central Transport, shall f i l e the i n i t i a l 
brief no later than 30 days after the date of this letter. The 
Protestants nay f i l e responding briefs no later than 50 days after the 
date of this letter. They shall, i n addition to conforming to 52 Pa. 
Code §5.101, contain a neutral sunnary of the testimony and evidence 
received at the hearing of December 4, 1990. Upon the receipt of 
responding briefs, the record i n the proceeding shall be closed. 

n Q c'K £ 
F£Bg8J99l 
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A l l Parties 
Page TVKD 
January 31, 1991 

Your continuing cooperation i n the efficient litigation of 
this proceeding is appreciated. 

Very truly yours. 

MICHAEL C. SCHNIERLE 
Administrative law Judge 

MCS:elp 
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W i l l i a m A. Chesnutt, Esquire 
100 Pine S t r e e t 
P.O. Box 1166 
H a r r i s b u r g , PA 17108 

C h r i s t i a n V. Graf, Esquire 
David H. R a d c l i f f , Esquire 
Graf, Andrews & R a d c l i f f , P.C. 
407 North Front S t r e e t 
H a r r i s b u r g , PA 17101 

Henry M. Wick, J r . , Esquire 
Wick, S t r e i f f , Meyer, Metz 

& O'Boyle 
1450 Two Chatham Center 
P i t t s b u r g h , PA 15219 

Kenneth A. Olsen, Esquire 
P.O. Box 357 
Gladstone, NJ 07934 

Ronald W. M a l i n , Esquire 
Johnson, Peterson, Tener 

& Anderson 
Key Bank B u i l d i n g , Fourth Floor 
Jamestown, NY 14701 

Louis J. Carter, Esquire 
7300 C i t y Line Avenue 
Suit e 120 
P h i l a d e l p h i a , PA 19151-2291 

James W. Patterson, Esquire 
Rubin, Quinn & Moss 
1800 Penn Mutual Tower 
510 Walnut S t r e e t 
P h i l a d e l p h i a , PA 19106 

W i l l i a m J. L a v e l l e , Esquire 
Vuono, L a v e l l e & Gray 
2310 Grant B u i l d i n g 
P i t t s b u r g h , PA 15219 

Andrew Isman, Esquire 
Pepper, Hamilton & Scheetz 
1235 Westlakes Drive 
Berwyn, PA 19312 

cc: New F i l i n g 
Mr. Bramson 
Chief ALJ/Pappas/Scheduler 



RECEIVED 
MAR 2 2 1991 

BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION SECRETARY'S OFFICE 

Public Utility Commission 

In re: Application of Central : 
Transport, Inc. : Docket No. A-00108155 

INITIAL BRIEF OF APPLICANT CENTRAL TRANSPORT, INC.*; ^ ^ C f ^ / . ! 
AFTER REMAND TO THE ADMINISTRATIVE LAW JUDGE / fP/f^a ^ 

In accordance with the b r i e f i n g schedule set f o r t h i n the Administra

t i v e Law Judge's l e t t e r to counsel dated February 20, 1991, applicant 

Central Transport, Inc., by i t s counsel McNees, Wallace & Nurick, respect

f u l l y f i l e s t h i s I n i t i a l Brief, following remand of the proceeding to the 

Administrative Law Judge, pursuant to an Opinion and Order by the Commission 

adopted August 16 and entered August 23, 1990 (hereinafter ciged^s^ 

1990 Opinion and Order"). 

CONTEXT AND SCOPE 
OF THE REOPENED PROCEEDINGS 

The subject application was f i l e d March 21, 1988. ^Eight d^yi^of 

hearing were held during the period November 1, 1988 through June 28, 1989. 

Following the f i l i n g of b r i e f s , Administrative Law Judge Michael C. 

Schnierle issued an I n i t i a l Decision on March 6, 1990. Exceptions and reply 

to exceptions were f i l e d by Central and by Matlack, Inc., Crossett, Inc. and 

Refiners Transport & Terminal Corporation. Prior to any action being taken 

on the exceptions and replies thereto, protestant Matlack, Inc. f i l e d , on 

May 31, 1990, a P e t i t i o n to Open the Record. I n the August 1990 Opinion and 



Order, the Commission, responding to the Matlack P e t i t i o n to Reopen, ordered 

that the proceeding be 

remanded to the Office of Administrative Law Judge, 
for the l i m i t e d purpose of obtaining testimony and 
evidence regarding Central Transport, Inc. Clean 
Water Act v i o l a t i o n s , and any other environmental or 
safety vi o l a t i o n s occurring or becoming known since 
the close of the evidentiary record i n this 
proceeding.... 

(August 1990 Opinion and Order, at pp. 9-10). 

The August 1990 Opinion and Order also directed that a "Supplemental I n i t i a l 

Decision" be issued. 

Hearings were held December 4, 1990, at which applicant presented 

testimony by witnesses John Doyle and Glenn Simpson. Matlack Remand Exhibit 

Nos. 1 through 7 were received into evidence, and applicant's Remand Exhibit 

No. 1 was received into evidence. 

The Commission found "that the evidence sought to be introduced by 

Matlack [ i n the remanded proceeding] has s i g n i f i c a n t and far-reaching public 

safety implications" (August 1990 Opinion and Order, p. 8). Protestant 

Matlack had argued that the evidence i t sought to introduce would 

"materially affect the Commission's findings regarding Central's regulatory 

and technical f i t n e s s " (Matlack Petition to Reopen, p. 3). Protestant 

Matlack urged, and the Commission concurred, that Central should be required 

"to introduce and f u l l y develop that evidence regarding i t s v i o l a t i o n s of 

the Clean Water Act at i t s Charlotte, North Carolina terminal" and that 

Central should be allowed "an opportunity to present evidence regarding any 
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mitigating circumstances that may have been present at the time of the Clean 

Water Act v i o l a t i o n s " (See, Matlack P e t i t i o n to Reopen, p. 8). 

As the record i n thi s proceeding stood p r i o r to December 4, 1990, the 

Judge had unequivocally concluded, as a matter of law, that "the record does 

not demonstrate that Central lacks a propensity to operate safely and 

l e g a l l y " ( I n i t i a l Decision, p. 162). More s p e c i f i c a l l y , the Judge had 

found, as a matter of fact, that Central promptly corrected v i o l a t i o n s per

taining to the cleaning of hazardous materials noted i n A p r i l 1987 by the 

Pennsylvania Department of Environment Resources at applicant's only 

Pennsylvania terminal f a c i l i t y -- Karns City ( I n i t i a l Decision, pp. 87-88). 

REQUESTED FINDINGS OF FACT 

Based on the record developed during the hearing held December 4, 

1990, applicant requests that the following findings of fact be made i n the 

Supplemental Decision to be issued by the Administrative Law Judge. 

1. On March 5, 1990, applicant pled g u i l t y to three separate counts of 
an information alleging that between A p r i l 28 and May 5, 1987, i t 
"knowingly introduced into the public sewer system and into the 
CMUD publicly owned treatment works pollutants, which [applicant] 
knew or reasonably should have known could cause personal i n j u r y or 
property damage" i n v i o l a t i o n of T i t l e 33, U.S.C., §1319(c)(2)(B). 
(MREXH. Nos. 2 & 3) . * 

2. Applicant stipulated with the United States, as prosecutor, that a 
factual basis existed " i n support of every element of each crime" 
to which applicant pled g u i l t y (MREXH. No. 4, pp. 7-8). 

3. An independent investigation by Central Transport's counsel i n the 
criminal proceedings caused him to conclude that for an 
"undetermined period of time, there had been dumping of [untreated] 
wastewater into the Charlotte sewer system" (Tr. 710-712). 

*MREXH. w i l l be used as an abbreviation for Matlack Remand Exhibits. 
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4. The investigation of applicant's counsel i n the criminal 
proceeding, also established 

that there were individuals at the Charlotte 
f a c i l i t y who were aware of i t , that the practice was 
confined to the Charlotte f a c i l i t y , did not exist at 
the other waste treatment f a c i l i t i e s that the 
company operated, and that the top management 
o f f i c i a l s i n High Point -- and I'm t a l k i n g about 
Gary Honbarrier and his father and the Vice-
President of Operations, C l i f f James -- did not know 
about and had not authorized thi s a c t i v i t y . 

(Tr. 712). 

5. The United States, as prosecutor i n the criminal proceedings 
re s u l t i n g i n applicant's g u i l t y plea, acknowledged that applicant 
"cooperated f u l l y i n the conduct of the Government's investigation 
of the a c t i v i t i e s concerning thi s Plea Agreement" (MREXH. No. 4, 
P- 7). 

6. At the outset of the federal investigation which culminated i n the 
plea agreement, government prosecutors had informed counsel f or 
Central Transport "that they were going to seek indictments of the 
top management o f f i c i a l s of the company" (Tr. 715). 

7. There was, i n fact, no prosecution by the federal government "of 
any o f f i c e r , director, or employee of Central Transport" (Tr. 714) 

8. Indictments of the top management o f f i c i a l s of Central Transport 
were not brought "because there was no evidence to support such 
indictments. There was no knowledge or involvement by the top 
management o f f i c i a l s of the company i n these a c t i v i t i e s . " (Tr. 
715). 

9. Under the law i f any employee dumps untreated wastewater into a 
sewer system "then that's a knowing v i o l a t i o n by the company 
whether [or not] i t was authorized or approved by any management 
o f f i c i a l of the company" (Tr. 715-716). 

10. The dumping of...untreated wastewater, was, i n fac t , confined to 
[the Charlotte] f a c i l i t y . I t was not a practice throughout the 
company" (Tr. 719). 

11. The dumping of untreated wastewater "was not authorized, [nor] 
known about by the top management" of applicant (Tr. 719). 
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12. When top management became aware of an allegation that i l l e g a l 
dumping had been occurring at the Charlotte terminal, the Vice 
President of Operations immediately n o t i f i e d the County Department 
of Environmental Health (Tr. 719-720). 

13. I n 1987, once counsel for Central Transport determined that there 
had been a dumping of untreated wastewater, the President of 
Central, Mr. Gary Honbarrier, relieved the individual who was 
responsible for environmental a f f a i r s of his r e s p o n s i b i l i t i e s , "and 
assumed personal r e s p o n s i b i l i t y for a l l environmental matters i n 
the company" (Tr. 716, 718). 

14. Also, i n 1987: 

Mr. Honbarrier and the company engaged the services 
of an engineering consulting f i r m , O'Brien & Gere, 
to conduct environmental audits not only at 
Charlotte but at a l l other f a c i l i t i e s f o r the pur
pose of insuring that the company was i n compliance 
with a l l applicable environmental laws and regula
tions at a l l of i t s sites. (Tr. 717, 718). 

15. Also, i n 1987, applicant retained the services of a consulting firm 

to assist i t i n developing more effec t i v e communi
cations, both video communications and w r i t t e n 
communications, to i t s employees to ensure that a l l 
of the employees i n the company were properly 
trained and thoroughly aware of applicable environ
mental law that affected how they did t h e i r j o b [ s ] , 
basically to ensure that the employees got the 
message, too, that the company complied with a l l 
environmental procedures. 

(Tr. 717). 

16. I n early 1988, the company employed a new Director of Environmental 
A f f a i r s "who had the technical background and t r a i n i n g to manage 
and direct and oversee a l l of the environmental a f f a i r s of the 
company" (Tr. 717, 718). 

17. As part of the ongoing process of monitoring the discharge of 
treated wastewater at the Charlotte f a c i l i t y , Central i s required 
to c o l l e c t samples of that wastewater, to have those samples 
analyzed, and to submit the analytical results to the c i t y sewer 
authorities (Tr. 760-761). Sixteen samples are collected per year 
-- eight by Central and eight by the sewer authority f or i t s own 
analysis as an independent audit (Tr. 761). I f the chemical 
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analysis of the wastewater indicates that any of the parameters for 
various chemical constituents exceed the permitted discharge 
l i m i t a t i o n , then a Notice of Non-Compliance i s issued concerning 
the parameter that has been exceeded (Tr. 761). 

18. On May 31, August 24 and September 18, 1990, the I n d u s t r i a l Waste 
Division of the Charlotte-Mecklenburg U t i l i t y Department issued 
Notices of Non-Compliance to Central (MREXH. Nos. 5-7). Those 
notices required Central to monitor certain indicated parameters 
"for four consecutive discharge days" (MREXH. Nos. 5-7). I n each 
instance of a Notice of Non-Compliance, i f the subsequent four-
consecutive-discharge-days analyses indicate continued vi o l a t i o n s 
of permit l i m i t a t i o n s , "a Compliance Agreement may be issued to 
establish a Schedule of Compliance with penalties and interim 
l i m i t a t i o n s , based on State and Federal Enforcement strategies" 
(MREXH. Nos. 5-7). No such Compliance Agreement has been issued 
with respect to any of the three Notices of Non-Compliance (Tr. 
762). Neither has the Charlotte-Mecklenburg U t i l i t y Department 
requested Central Transport to take any actions with respect to 
changing i t s basic wastewater treatment operations at the Charlotte 
f a c i l i t y (Tr. 762). 

19. As a further response to the three Notices of Non-Compliance, 
Central has hired a wastewater consultant to advise what improve
ments, changes or modifications could be made i n the waste 
treatment process. That advice has resulted i n Central adding 
another pre-treatment chemical to the process for the purpose of 
removing additional solids from the wastewater. Central has also 
made a physical modification to i t s pre-treatment equipment at the 
Charlotte terminal to improve efficiency and performance (Tr. 762). 

20. I n the f a l l of 1990, applicant established a new, small terminal 
f a c i l i t y at Aurora, North Carolina to serve a customer shipping 
phosphoric acid. Applicant intended to establish at the Aurora 
f a c i l i t y a tank wash, similar to the one i n Charlotte but smaller 
i n scale for the purpose of treating the residue l e f t i n tank 
t r a i l e r s u t i l i z e d to transport the phosphoric acid (Tr. 724). 

21. Applicant applied for a permit to discharge the wastewater from 
that tank wash, af t e r appropriate treatment, into the sewage system 
of the nearby town of Aurora (Tr. 724, 748). The application for 
permit was not granted because of pre-existing capacity l i m i t a t i o n s 
of the town's system (Tr. 724). 

22. As an alt e r n a t i v e , applicant then sought to dispose of the waste
water at an environmentally approved s i t e i n H a r l e y v i l l e , South 
Carolina. Acceptance of treated wastewater i n Harleyville i s 
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dependent upon laboratory testing and an evaluation of the chemical 
constituents of the wastewater (Tr. 724). 

23. Applicant conducted a l i m i t e d tank-wash operation at Aurora f o r , at 
most, three weeks generating enough wastewater to f i l l one tank 
t r a i l e r and part of another, from which samples were to be taken 
for chemical evaluation (Tr. 724, 749). 

24. Based on an investigation conducted on October 15, 1990, the Div i 
sion of Environmental Management of the State of North Carolina's 
Department of Environment, Health and Natural Resources issued a 
Notice of Violation alleging that applicant was conducting a 
wastewater c o l l e c t i o n system and that a "pump and haul permit" was 
required (Tr. 725; AREXH. No. 1 ) * * 

25. As soon as the described notice was received, applicant contacted 
i t s environmental law counsel, and terminated wash operations. As 
of December 4, 1990, no wash operations were being conducted at 
Aurora (Tr. 725, 749). 

26. On October 31, 1990, environmental law counsel for the company 
responded to the Notice of Violation. Counsel for applicant 
contended, contrary to the allegation of the Division of Environ
mental Management, that the co l l e c t i n g and storing of wastewater at 
the Aurora f a c i l i t y did not constitute operation of a "sewer 
system, treatment works or disposal system" (Tr. 725, AREXH. No. 
1). Applicant's counsel also challenged whether there was any 
statutory authority for the allegation that a permit needed to be 
obtained from the North Carolina Environmental Management Commis
sion i n order for applicant to conduct "pump and haul a c t i v i t i e s " 
at the Aurora terminal. The Division of Environmental Management 
was requested to furnish authority that would contradict either of 
the assertions made on behalf of applicant (AREXH. No. 1, p. 4). 

27. As of December 4, 1990, the wastewater remained at the Aurora s i t e 
awaiting a response from the State of North Carolina concerning 
whether a permit i s required before transporting the wastewater to 
an approved disposal s i t e i n South Carolina (Tr. 749). As of 
December 4, 1990, the state had not responded to the October 31, 
1990 l e t t e r from counsel for Central, nor had the state proposed 
any kind of penalty or taken any other action. The statute under 
which the state was proceeding c a l l s for the issuance of a proposed 
penalty i n connection with the issuance of a v i o l a t i o n notice. No 
such issuance of proposed penalty had occurred as of December 4, 
1990 (Tr. 725). 

**AREXH. i s an abbreviation for Applicant's Remand Exhibit 
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ARGUMENT 

As the Judge reiterated during the hearing on December 4, 1990: "The 

purpose of the fitness c r i t e r i a i s forward-looking rather than to punish the 

Applicant for past transgressions." This i s cle a r l y a correct statement of 

the law, as developed i n PUC decisions and by appellate courts i n review of 

PUC decisions. See, for example, Application of Friedman's Express, Inc., 

Docket Nos. A-00024369, Folder 9, Am-A, Folder 10, Am-I (Order entered 

August 17, 1989). 

In the I n i t i a l Decision dated March 5, 1990, the Judge concluded, as a 

matter of law, that "The record does not demonstrate that Central lacks a 

propensity to operate safely and l e g a l l y " (I.D., p. 162). The question is 

whether the record developed during the hearing of December 4, 1990 should 

lead the Judge to a contrary conclusion. 

The record developed at the hearing held December 4, 1990, cert a i n l y 

does not lead to any contrary inference. Indeed, the record developed at 

the hearing on remand buttresses the conclusion that since May 1987, the top 

management of Central Transport has pursued a consistent pattern of con

struc t i v e actions designed to correct and prevent the future occurrence of 

the specific v i o l a t i o n s of environmental law that occurred at Charlotte, 

North Carolina i n the spring of 1987, and to insure that Central's record of 

satisfactory compliance at a l l i t s other f a c i l i t i e s i s maintained.. The 27 

findings of fact that applicant has requested, a l l of which are amply 

supported by the record, lead inexorably to the conclusion that the top 

management of Central Transport, whose actions ultimately determine the 



"propensity" of the corporation, have i n i t i a t e d and pursued a program of 

positive actions to achieve s t r i c t compliance with environmental regula

tions . 

The record developed at the December 4, 1990 hearing shows that the 

v i o l a t i o n s to which Central pled g u i l t y occurred almost four years ago, were 

isolated i n number and confined to a single terminal f a c i l i t y not i n 

Pennsylvania (See Requested Findings of Fact Nos. 1, 3, 10). Secondly, the 

vio l a t i o n s involved a few individuals whose actions were not authorized nor 

condoned by policy-making, top management o f f i c i a l s of the company, against 

whom the federal government never brought indictments notwithstanding a 

stated int e n t i o n to do so (See Requested Findings of Fact Nos. 4, 6, 7, 8, 

11). F i n a l l y , upon learning of the v i o l a t i o n s , top management of Central 

acted responsibly by immediately n o t i f y i n g local o f f i c i a l s , r e l i e v i n g the 

individual i n charge of environmental a f f a i r s at the time of the vi o l a t i o n s 

of his r e s p o n s i b i l i t i e s , obtaining expert environmental engineering and 

educational expertise, and cooperating f u l l y with the federal government i n 

bringing the investigation to a f i n a l resolution (See Requested Findings of 

Fact Nos. 5, 12, 13, 14, 15, 16). The foregoing a c t i v i t i e s are not those of 

a company lacking a propensity to operate safely and l e g a l l y . 

The record developed at the December 4, 1990 hearing quite simply 

gives no credible support for Matlack's self-serving, alarmist allegation 

that "the health of Pennsylvania residents and cleanliness of t h e i r drinking 

water could be jeopardized by the authorization of a c a r r i e r that has 

admitted to knowingly p o l l u t i n g our environment". (See, P e t i t i o n to Reopen, 
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p. 7). Putting aside Matlack's self-righteous posturing as a guardian of 

the public i n t e r e s t , i t i s j u s t not credible that the health of Pennsylvania 

residents and the cleanliness of th e i r drinking water w i l l be affected by 

what plea Central may have entered i n a criminal proceeding i n Charlotte, 

North Carolina. Instead, the public w i l l be affected by how Central i s 

responding to the challenge of handling the discharge of wastewater from 

tank cleaning i n Pennsylvania. Indeed, Pennsylvania residents are, at best, 

affected i n d i r e c t l y by the positive actions that Central is taking at i t s 

North Carolina f a c i l i t i e s , which were the subject of extensive discussion at 

the remanded hearing. The real concern should be what Central i s doing at 

the only terminal f a c i l i t y i n the Central system that could have any direct 

impact on the health of Pennsylvania residents or the cleanliness of t h e i r 

drinking water. Counsel for Matlack objected to any information being 

introduced at the hearing on remand concerning the state of wastewater 

treatment operations at Central's Karns City, Pennsylvania f a c i l i t y and the 

Judge upheld that objection noting that he was "not interested i n learning 

the state of compliance" at Karns City (Tr. 759). Had such testimony been 

allowed, i t would have shown that additional investment had been made at the 

Karns City f a c i l i t y f or the purpose of improving wastewater treatment and 

that a current DER inspection report of the Karns City f a c i l i t y disclosed 

complete compliance with environmental regulations (Tr. 763; Applicant's 

rejected Remand Exh. No. 2). 
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CONCLUSION 

WHEREFORE, a p p l i c a n t Central Transport prays t h a t a Supplemental 

I n i t i a l Decision be promptly issued adopting the requested Findings o f Fact, 

and r e a f f i r m i n g the conclusion of law t h a t "the record does not demonstrate 

t h a t Central lacks a propensity to operate s a f e l y and l e g a l l y " . 

R e s p e c t f u l l y submitted, 

McNEES, WALLACE & NURICK 

Wi l l i a m A. Chesnutt 
P. 0. Box 1166 
100 Pine S t r e e t 
Harrisburg, PA 17108-1166 
(717) 237-5252 

Counsel f o r A p p l i c a n t 
Central Transport, Inc. 

Dated: March 22, 1991 
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BEFORE 
THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION OF 

CENTRAL TRANSPORT, INC. 

DOCKET NO. A-00108155 

RESPONDING BRIEF 

ON BEHALF OF PROTESTANT 

CROSSETT, INC. 

AFTER REMAND TO THE ADMINISTRATIVE LAW JUDGE 

Comes now, Crossett, Inc. ( C r o s s e t t ) , by i t s a t t o r n e y s , 

Johnson, Peterson, Tener & Anderson, Ronald W. Malin, Esq., of 

counsel, and r e s p e c t f u l l y f i l e s t h i s Responding B r i e f f o l l o w i n g 

remand of the proceeding to the A d m i n i s t r a t i v e Law Judge (ALJ) 

pursuant t o Opinion and Order of the Commission, adopted August 

16, 1990 and entered August 23, 1990, and i n accordance w i t h the 

b r i e f i n g schedule set f o r t h i n the ALJ's l e t t e r t o counsel, dated 

February 20, 1991. 

PRELIMINARY STATEMENT 

Central Transport's a p p l i c a t i o n was f i l e d March 21, 1988 and 

was the subject of ei g h t (8) days of hearing held d u r i n g the 

period from November 1, 1988 through June 28, 1989. 
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P r i o r t o the hearings before the Commission and c e r t a i n l y 

i n c l u d i n g t h a t period between A p r i l 28, 1987 and May 5, 1987, 

Central Transport, i n c l u d i n g i t s top management and i t s counsel, 

John J. Doyle, J r . , knew t h a t m u l t i p l e i n d i v i d u a l s employed by 

Central Transport at i t s C h a r l o t t e , North Carolina f a c i l i t y had 

been dumping untreated waste water i n t o the Ch a r l o t t e sewer system 

Such unlawful a c t i o n by Central Transport and the c r i m i n a l inves

t i g a t i o n by the government r e l a t i n g t h e r e t o was c l e a r l y apparent 

to Central Transport d u r i n g 1987, but such p e r t i n e n t f a c t s were 

not brought t o the a t t e n t i o n of the Commission by the Applicant, 

e i t h e r v o l u n t a r i l y or i n response t o Matlack 1s i n t e r r o g a t o r i e s , at 

any of the hearings held d u r i n g the period from November 1, 1988 

through June 28, 1989. 

Therefore, ALJ Schnierle, i n i s s u i n g the I n i t i a l Decision i n 

t h i s matter on March 6, 1990, d i d so without the b e n e f i t of f u l l 

and complete evidence bearing upon the Applicant's f i t n e s s , or 

lack thereof. 

As t o the I n i t i a l Decision of March 6, 1990, Exceptions and 

Replies t o Exceptions were f i l e d by Central Transport, Matlack, 

Inc., Crossett and Refiners Transport & Terminal Corporation. 

P r i o r t o any dec i s i o n being made by the Commission upon the 

Exceptions and the Replies t o Exceptions, on May 31, 1990, a P e t i 

t i o n t o Reopen the Record was f i l e d by the Protestant, Matlack, 

Inc. t o o f f e r i n t o the record p e r t i n e n t evidence r e l a t i n g t o the 

Inf o r m a t i o n and Plea Agreement of Central Transport i n Docket No. 

C-CR-90-27, i n which Central Transport pled g u i l t y t o knowingly 
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i n t r o d u c i n g i n t o the p u b l i c sewer system from on or about A p r i l 

28, 1987 t o A p r i l 29, 1987, p o l l u t a n t s which Central Transport 

knew or reasonably should have known could cause personal i n j u r y 

or property damage. Central Transport was assessed a f i n e t o t a l 

ing One M i l l i o n Five Hundred Thousand D o l l a r s ($1,500,000.00), 

w i t h payment of One M i l l i o n D o l l a r s ($1,000,000.00) c o n t i n g e n t l y 

suspended, agreed t o c e r t a i n environmental clean up p r o j e c t s , 

accepted a two (2) year probationary term and published a p u b l i c 

apology. (See Matlack's Remand E x h i b i t s No. 1 through 4 ) . 

The Commission ordered t h a t the proceeding be reopened f o r a 

supplemental i n i t i a l d e c i s i o n by ALJ Schnierle, and i n response 

t h e r e t o , a hearing was held on December 4, 1990. 

At the December 4, 1990 hearing, Central Transport presented 

testimony by two (2) witnesses, John J. Doyle, J r . , counsel f o r 

Central Transport, and Glenn Simpson, D i r e c t o r of Environmental 

Services f o r Central Transport. Central Transport d i d not i n t r o 

duce testimony by e i t h e r Gary Hornbarrier, h i s f a t h e r or C l i f f 

James, the Vice-President of Operations of Central Transport, a l l 

of whom are described as top management o f f i c i a l s of the Applicant 

(Tr. 712). Matlack's Remand E x h i b i t s Nos. 1 through 7 were r e 

ceived i n t o evidence and Central Transport's Remand E x h i b i t No. 1 

was received i n t o evidence. 

Pursuant t o the remand b r i e f i n g schedule, Central Transport 

has f i l e d a B r i e f , i n essence arguing t h a t the record of the De

cember 4, 1990 hearing and the twenty-seven (27) Requested Find

ings of Fact as set f o r t h on Pages 3 through 7 of the Applicant's 
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B r i e f , d epicts t h a t the record does not demonstrate t h a t Central 

Transport lacks a propensity to operate s a f e l y and l e g a l l y . To 

the c o n t r a r y , the Applicant argues t h a t : 

. . . the top management of Central Transport, whose 
act i o n s u l t i m a t e l y determine the "propensity" of the corpora
t i o n , have i n i t i a t e d and pursued a program of p o s i t i v e a c t i o n s 
to achieve s t r i c t compliance w i t h environmental r e g u l a t i o n s . 
{Applicant's B r i e f , Pages 8 and 9 ) . 

I t i s i n response to the Applicant's B r i e f t h a t t h i s Respond

ing B r i e f on behalf of Crossett i s r e s p e c t f u l l y submitted. 

ARGUMENT 

To begin w i t h . Central Transport holds no a u t h o r i t y from the 

Commission. As such, by the i n s t a n t a p p l i c a t i o n , Central Trans

p o r t i s seeking operating a u t h o r i t y subject t o the j u r i s d i c t i o n of 

the Commonwealth of Pennsylvania f o r the f i r s t time. I t i s basic 

t h a t , under Section 332(a) of the Public U t i l i t y Code (the Code) 

66 Pa. C.S. §1103(3), Central Transport, as the p a r t y seeking a f 

f i r m a t i v e r e l i e f from the Commission, has the burden of proof as 

to a l l elements necessary to convince the Commission, by a prepon

derance of the evidence, t h a t i t meets the s t a t u t o r y requirements 

f o r the grant of a c e r t i f i c a t e of a u t h o r i t y as a motor common car

r i e r . I n t h i s regard, the Code, 66 Pa. C.S. §1103{a), provides: 

A c e r t i f i c a t e of p u b l i c convenience s h a l l be granted 
by order of the Commission, only i f the Commission s h a l l 
f i n d or determine t h a t the g r a n t i n g of such c e r t i f i c a t e 
i s necessary or proper f o r the s e r v i c e , accommodation, 
convenience, or s a f e t y of the p u b l i c . 
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The s t a t u t e i s implemented through r e g u l a t i o n s adopted by the 

Commission governing the e v i d e n t i a r y c r i t e r i a . These c r i t e r i a , 

set f o r t h i n 52 Pa. Code §41.14, include i n Subparagraph ( b ) : 

(b) An a p p l i c a n t seeking motor common c a r r i e r a u t h o r i t y 
has the burden of demonstrating t h a t i t possesses the tech
n i c a l and f i n a n c i a l a b i l i t y t o provide the proposed s e r v i c e , 
and, i n a d d i t i o n , a u t h o r i t y may be w i t h h e l d i f the record 
demonstrates t h a t the a p p l i c a n t lacks a propensity to operate 
s a f e l y and l e g a l l y . (Emphasis added). 

I n the i n s t a n t matter i t i s now c l e a r t h a t Central Transport 

has not at a l l times demonstrated a propensity to operate s a f e l y 

and l e g a l l y . Indeed, the A p p l i c a n t 1 s Requested Findings of Fact 

Nos. 1, 2 and 3 (Applicant's B r i e f , Page 3) c o n s t i t u t e an admis

sion by Central Transport of a knowing, c r i m i n a l , unsafe and r e 

p e t i t i v e v i o l a t i o n of environmental laws at i t s C h a r l o t t e f a c i l i t y 

d uring 1987. Such v i o l a t i o n s culminated i n a g u i l t y plea and sen

tencing as f i l e d i n the U.S. D i s t r i c t Court f o r the Western Dis

t r i c t of North Carolina on March 5, 1990. (See Matlack's Remand 

E x h i b i t s Nos. 1 through 4 ) . 

I n essence, the Applicant's B r i e f agrees t h a t the f a c t s as 

depicted i n Matlack's Remand E x h i b i t s Nos. 1 through 4, now of 

record, upon remand, should be discounted because the v i o l a t i o n s 

occurred four (4) years ago, occurred i n a s t a t e other than Penn

sy l v a n i a , and such v i o l a t i o n s were not authorized or condoned by 

the top management o f f i c i a l s of Central Transport. (Applicant's 

B r i e f , Page 9) . 

I t i s r e s p e c t f u l l y submitted t h a t these arguments (or excuses) 

f o r the i l l e g a l a c t i v i t i e s of Central Transport do not c o n s t i t u t e 
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proof t h a t Central Transport has a propensity t o operate s a f e l y 

and l e g a l l y . Although the v i o l a t i o n s d i d occur four (4) years 

ago, during 1987, the f a c t s were not e a r l i e r revealed t o the Com

mission even though Central Transport's top management was f u l l y 

aware of the v i o l a t i o n s i n 1987 (Tr. 716-718). There was ample 

time f o r Central Transport t o di s c l o s e the f a c t s and circumstances 

surrounding these v i o l a t i o n s during the hearings held from Nov

ember 1, 1988 through June 28, 1989 ( e i t h e r v o l u n t a r i l y or i n 

response t o Matlack's I n t e r r o g a t o r i e s ) . The argument t h a t the 

v i o l a t i o n s occurred four (4) years ago, when such f a c t s were not 

brought t o the a t t e n t i o n of the Commission i n Pennsylvania u n t i l 

1990 (and then only through the e f f o r t s of Protestant, Matlack, 

upon remand), should not r e s u l t i n discounting the seriousness 

of the v i o l a t i o n s . 

S i m i l a r l y , the argument t h a t the v i o l a t i o n s occurred outside 

of Pennsylvania i s not compelling. For the Commission to pr o p e r l y 

gauge an a p p l i c a n t ' s propensity t o operate s a f e l y and l e g a l l y , i t 

i s r e s p e c t f u l l y submitted t h a t i t i s incumbent upon the Commission 

t o consider v i o l a t i o n s by an a p p l i c a n t wherever they may occur. 

As to the argument t h a t top management o f f i c i a l s of Central 

Transport d i d not condone or authorize such v i o l a t i o n s , i t i s 

noted t h a t none of the top management of Central Transport (Gary 

Hornbarrier, h i s f a t h e r or the Vice-President of Operations, C l i f f 

James (Tr. 712)) saw f i t t o t e s t i f y at the December 4, 1990 hear

i n g . The record, t o the extent t h a t i t sets f o r t h the a l l e g a t i o n 

t h a t the top management o f f i c i a l s of Central Transport d i d not 
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know about, authorize or condone the c r i m i n a l a c t i v i t y perpetuated 

at Central Transport's C h a r l o t t e f a c i l i t y i s predicated s o l e l y 

upon the testimony of Central Transport's counsel, John J. Doyle, 

J r . . As such, the testimony i s s e l f - s e r v i n g and predicated upon 

apparent hearsay. The Applicant's Requested Findings of Fact ( t o 

w i t : Nos. 4, 8 and 11) r e l a t e t o the testimony of John J. Doyle, 

J r . , reaching conclusions t h a t , by t h e i r very nature, are p r e d i 

cated upon statements made by others t o John J. Doyle, J r . . As 

such, i t i s r e s p e c t f u l l y requested t h a t the Applicant's Requested 

Findings of Fact Nos. 4, 8 and 11 be r e j e c t e d as based on the 

statements of others and hearsay. 

Furthermore, the argument t h a t i l l e g a l a c t i v i t i e s conducted 

by an a p p l i c a n t without the knowledge or approval of i t s top man

agement should be somehow discounted r a i s e s the a d d i t i o n a l issue 

as to whether or not an a p p l i c a n t which seeks a u t h o r i t y from the 

Commission should be able t o create w i t h i n i t s e l f a two t i e r l e v e l 

of r e s p o n s i b i l i t y f o r separate e v a l u a t i o n . I t i s r e s p e c t f u l l y 

submitted t h a t i t would be a dangerous precedent f o r the Commis

sion t o accept the concept t h a t an a p p l i c a n t should not be held 

accountable f o r the i l l e g a l a c t i v i t i e s of i t s company as long as 

top management does not condone or authorize the i l l e g a l or unsafe 

p r a c t i c e s . I t i s , a f t e r a l l , the duty of top management to make 

c e r t a i n t h a t i t s company c o n s i s t e n t l y maintains safe and l e g a l 

operating procedures and i t i s the duty of the Commission to 

re q u i r e a p p l i c a n t ' s t o c o n s i s t e n t l y operate l e g a l l y and s a f e l y . 

The basis f o r denying an a p p l i c a t i o n f o r lack of f i t n e s s was 
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a p t l y s t a t e d by ALJ Michael A. Nemec i n A p p l i c a t i o n of Newcomer 

Trucking, I n c . , Docket No. A-00102265, F . l , Am-H, (Order entered 

September 11, 1985), as f o l l o w s : 

The g r a n t i n g of a u t h o r i t y t o someone who the Commission 
believed was l a c k i n g a propensity t o operate l e g a l l y would 
pose d i f f e r e n t t h r e a t s . P r i m a r i l y , of course, such a grant 
would tend t o undermine the a u t h o r i t y of the Commission and 
the i n t e g r i t y of the e n t i r e r e g u l a t o r y s t r u c t u r e . Lawful op
e r a t o r s , seeing t h a t u n l a w f u l operation had no e f f e c t on the 
g r a n t i n g of a u t h o r i t y t o operate, could w e l l be tempted t o 
unlawf u l a c t i v i t i e s of t h e i r own. Without the d e t e r r e n t 
e f f e c t of operators' knowledge t h a t i l l e g a l a c t i v i t y could 
lead t o a f i n d i n g of lack of f i t n e s s which would preclude 
the g r a n t i n g of new a u t h o r i t y , the r e g u l a t i o n s governing 
grants of a u t h o r i t y could become v i r t u a l l y meaningless. 

I n the i n s t a n t matter, the lack of propensity of the Applicant 

to c o n s i s t e n t l y operate s a f e l y and l e g a l l y r a i s e s a serious issue 

as t o the p r o p r i e t y of g r a n t i n g the Applicant a u t h o r i t y . 

Dated: A p r i l 9, 1991. 

Resp e c t f u l l y submitted, 

I f . J<yo V\ 
RONALD W. MALIN, ESQ. 
Attorney f o r P r o t e s t a n t , 
CROSSETT, INC. 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t on t h e 9 t h day o f A p r i l , 1991, I served 

c o p i e s o f t h e f o r e g o i n g Responding B r i e f on B e h a l f o f P r o t e s t a n t , 

C r o s s e t t , I n c . , upon t h e f o l l o w i n g p a r t i e s o f r e c o r d , by f i r s t -

c l a s s m a i l , postage p r e - p a i d : 

Hon. M i c h a e l C. S c h n i e r l e 
A d m i n i s t r a t i v e Law Judge 
PA P u b l i c U t i l i t y Commission 
Bureau o f T r a n s p o r t a t i o n 
P.O. Box #3265 
H a r r i s b u r g , PA 17120 

W i l l i a m A. Chesnutt, Esq. 
100 Pine S t r e e t 
P.O. Box #1166 
H a r r i s b u r g , PA 17108-1166 

W i l l i a m J. O'Kane, Esq. 
Chemical Leaman C o r p o r a t i o n 
102 P i c k e r i n g Way 
Exton, PA 19341-0200 

Kenneth A. Olsen, Esq. 
P.O. Box #357 
Gladstone, NJ 07934-0357 

James W. P a t t e r s o n , Esq. 
Rubin, Quinn, Moss & Heaney 
1800 Penn Mutual Tower 
510 Walnut S t r e e t 
P h i l a d e l p h i a , PA 19106 

David H. R a d c l i f f , Esq. 
Graf, Andrews & R a d c l i f f , P.C 
407 N o r t h F r o n t S t r e e t 
H a r r i s b u r g , PA 17101 

Henry M. Wick, J r . , Esq. 
1450 Two Chatham Center 
P i t t s b u r g h , PA 15219 

Mr. Gary P. W a l l i n 
C r o s s e t t , I n c . 
P.O. Box #946 
Warren, PA 16365 

RONALD W. MALIN, ESQ. 
A t t o r n e y f o r CROSSETT, INC. 
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RECEIVED 
APR 1 11991 

SHCRETARY'SOFRCt 
„ . u „ 4. puoIic Utility Commiasion 

J e r r y Rich, Secretary 
Pennsylvania Public U t i l i t y Cominission 
P.O. Box 3265 
Harrisburg, PA 1712 0 

Re: Application of Central Transport, Inc., 
Docket NO. A-108155 

Dear Secretary Rich: 

Enclosed please f i n d the o r i g i n a l and nine (9) copies of the 
Responding B r i e f of Matlack, Inc. Following Remand and Reopening 
of Record, which i s being f i l e d i n the above-captioned proceeding. 

Copies of the enclosed are being served upon a l l a c t i v e p a r t i e s of 
record. 

Very t r u l y yours, 

ELC/jal 
enclosures POM 

EDWARD L. CIEMNIECKI 

cc: Michael J. Schnierle, A d m i n i s t r a t i v e Law Judge 
W i l l i a m A. Chesnutt, Esquire 
Ronald Malin, Esquire 
Henry Wick, J r . , Esquire 
Kenneth Olsen, Esquire 
C h r i s t i a n V. Graf, Esquire 
Andrew B. Eisman, Esquire 
Gerard T r i p p i t e l l i , President 
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