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ORDER 

Before me f o r resolution i s a motion f o r sanctions: 

fl *frled^by-eentral Transport, Inc. (Central), against Matlack, Inc. 

(Matlack), i n t h i s proceeding. 

On May 26, 1988, Central f i l e d an application f o r a 

c e r t i f i c a t e of public convenience to transport, as a common 

c a r r i e r , property, i n bulk, i n tank and hopper-type vehicles, 

between points i n Pennsylvania. The application was protested 

and hearings have been held i n the matter. Further hearings are 

not yet scheduled. At t h i s point, there are s i x protestants 

remaining i n the case, including Matlack. On December 9, 1988, 

Matlack f i l e d objections to interrogatories served by Central 

upon i t on November 25, 1988. On December 20, 1988, Matlack 

f i l e d supplemental objections t o several of the interrogatories 

s t a t i n g f u r t h e r reasons why i t objected to answering those 

in t e r r o g a t o r i e s . On January 4, 1989, Central f i l e d a Motion to 

Dismiss an Objection and to Direct Answering of Interrogatories 

("motion t o compel"). At that time, a copy of Central's motion 

was not served on Matlack. On January 17, 1989, unaware that 

Central had f a i l e d t o serve i t s motion on Matlack, I issued an 



order d i r e c t i n g that Matlack produce the requested information 

subject t o a condition which somewhat l i m i t e d the scope of the 

in t e r r o g a t o r i e s . Following issuance of my January 17, 1989, 

order, i t was brought t o my attention that Central inadvertently 

had f a i l e d t o serve i t s motion on Matlack. Upon agreement of 

counsel, I rescinded my January 17, 1989, order t o a f f o r d Matlack 

an opportunity to reply to Central's motion. On January 27, 

1989, Matlack f i l e d i t s reply to the motion. By order dated 

February 2, 1989, I again directed that Matlack produce the 

information requested by Central's interrogatories subject to the 

same condition imposed by my e a r l i e r order. On February 10, 

1989, Matlack f i l e d a P e t i t i o n f o r C e r t i f i c a t i o n of a Material 

Question, seeking, es s e n t i a l l y , c e r t i f i c a t i o n of my decision 

granting Central's motion t o compel. Matlack also sought a stay 

of the proceedings pending Commission determination of the 

question f o r which c e r t i f i c a t i o n was requested. By order dated 

February 28, 1989, I denied the P e t i t i o n f o r C e r t i f i c a t i o n as 

wel l as the request f o r stay. 

On A p r i l 12, 1989, Central f i l e d a Motion f o r Sanctions 

against Matlack. In i t s motion. Central averred that Matlack 

f a i l e d t o answer the interrogatories i n question as directed by 

my order of February 2, 1989. In that order, I had directed that 

Matlack answer the interrogatories w i t h i n twenty days "of the 

date of t h i s order." Central requested that I impose the 
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sanction of dismissal of Matlack's protest f o r Matlack's f a i l u r e 

to comply with my order. 

On A p r i l 24, 1989, Matlack f i l e d an answer to Central's 

Motion f o r Sanctions. In i t s answer, Matlack proffered the 

f o l l o w i n g excuse f o r f a i l u r e t o supply answers to the 

interrog a t o r i e s at issue: 

Central's Motion f o r Sanctions focuses on two 
Orders entered by A d m i n i s t r a t i v e Law Judge 
Schnierle. The f i r s t , dated February 2, 1989, 
dismisses Matlack's Objections to Interrogatories 
and d i r e c t s Matlack to answer the four (4) 
disputed Central interrogatories "within 20 days 
of the date of t h i s Order"; i . e . , no l a t e r than 
February 22, 1989. The second Order denies the 
P e t i t i o n f o r C e r t i f i c a t i o n f i l e d by Matlack and 
d i r e c t s that t h i s proceeding not be stayed. The 
second Order, dated February 28, 1989, was not 
received by counsel f o r Matlack u n t i l March 3, 
1989. 

I t i s Central's position that the d i r e c t i v e 
i n the second Order - that t h i s proceeding not be 
stayed - revives a l l of the provisions of the 
February 2, 1989 Order, including the February 22, 
1989 discovery deadline. This argument i s f a t a l l y 
f lawed. 

Adopting Central's argument would r e s u l t i n 
the February 28, 1989 Order having an ex post 
facto e f f e c t ; immediately upon the entry of the 
Order Matlack was i n v i o l a t i o n of a deadline that 
expired six (6) days e a r l i e r . Allowing an Order 
to have a retro a c t i v e impact of t h i s nature i s 
fundamentally u n f a i r and contrary t o accepted 
p r i n c i p l e s of A d m i n i s t r a t i v e p r a c t i c e and 
procedure. 

The February 28, 189 Order - the most recent 
Order entered i n t h i s proceeding - does not impose 
any deadline upon Matlack f o r answering Central's 
i n t e r r o g a t o r i e s ; i t merely provides that the 
proceeding not be stayed. Matlack interpreted 
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t h i s d i r e c t i v e as requiring that a f u r t h e r hearing 
be scheduled i n order to allow t h i s proceeding t o 
continue t o i t s natural conclusion. Matlack 
assumed t h a t , although no formal deadline had been 
set, discovery would be completed i n s u f f i c i e n t 
time t o allow Central t o prepare f o r the f i n a l day 
of hearing. 

Matlack also averred that contemporaneously with the f i l i n g of 

i t s answer i t forwarded answers to the interrogatories i n 

question t o Central. 

Matlack i s correct i n i t s observation that my order of 

February 28, 1989, i n which I denied c e r t i f i c a t i o n , d id not 

s p e c i f i c a l l y impose a new deadline upon Matlack f o r answering the 

in t e r r o g a t o r i e s ; however, I am not e n t i r e l y convinced that i t was 

reasonable f o r Matlack, i n the absence of such a deadline, to 

assume that there was no formal deadline f o r i t s response t o the 

in t e r r o g a t o r i e s . Because the order by which the motion t o compel 

was granted imposed a deadline of twenty days of the date of that 

order, Matlack should have responded to the interrogatories 

w i t h i n 20 days of the date of the order denying c e r t i f i c a t i o n 

(February 28, 1989). Nevertheless, i n view of the fac t that 

Matlack has now answered the inter r o g a t o r i e s , and because the 

addi t i o n a l delay i n answering them has been short, and because 

Matlack has otherwise cooperated i n resolving discovery issues i n 

a reasonable fashion, I am persuaded to deny the Motion f o r 

Sanctions. 
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THEREFORE, 

IT IS ORDERED: 

1. That the Motion f o r Sanctions f i l e d by Central 

Transport on A p r i l 24, 1989, i n t h i s proceeding i s denied. 

2. That the Office of Administrative Law Judge 

Scheduling Staff set t h i s matter f o r f u r t h e r hearing as soon as 

possible, taking i n t o account my a v a i l a b i l i t y and that of the 

par t i e s . 

MICHAEL C. SCHNIERLE 
Administrative Law Judge 

Dated: 
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