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Introduction



This decision sustains in part and denies in part the Complainant’s, Marcus Love, Complaint against the Respondent, Philadelphia Gas Works and determines that the Complainant is responsible for the bill issued by the Company but is entitled to a 20% “Conservation Credit.”   Further, the Respondent is assessed civil penalties for failing to provide adequate service.  

history of the proceeding
On March 11, 2013, Marcus Love (Mr. Love or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on his gas bill from Respondent.  In particular, Complainant alleged that PGW installed a faulty meter in his residence and did not find the issue until four years later.    

This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3032047.

On April 22, 2013, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated May 3, 2013, notified the parties that an initial hearing was scheduled for Friday, July 12, 2013, at 10:00 a.m. 

A Prehearing Order was issued on May 9, 2013, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled on July 12, 2013.  Laureto Farinas, Esq., represented the Respondent, and also present was one potential witness.  The Complainant, Mr. Love, was not present.  The hearing proceeded without the Complainant and the Respondent made a Motion to Dismiss the matter for lack of prosecution.  

On July 23, 2013, I received correspondence from the Complainant indicating that he was late for the hearing on July 12, 2013 because he had to take a train from New Jersey to Philadelphia after his daughter had broken her arm on the evening of July 11, 2013.  Complainant requested a further hearing.  I forwarded the correspondence to counsel for the Respondent and received no objection from PGW to the request.  

I granted the Complainant’s request for a further hearing and a Hearing Notice was issued on August 13, 2013 for a further hearing on Tuesday, November 26, 2013 at 10:00 a.m.    

The hearing convened as scheduled.  Marcus Love appeared pro se, and testified on behalf of the Complaint.  Complainant also sponsored three (3) exhibits, all of which were admitted into the record.  Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Lamonda Burke.  Respondent also sponsored six (6) exhibits, all of which were admitted into the record.  

The evidentiary hearing generated 130 pages of testimony in transcript.  

On March 6, 2014, I reopened the record via an Order, indicating that I wanted late-filed exhibits from PGW in order to complete the record.  PGW’s late-filed exhibits were due on April 7, 2014 and any objections from the Complainant were due on April 21, 2014.  

On April 7, 2014, PGW filed Late-Filed Exhibit Nos. 7, 8 and 9.  Late-Filed Exhibit No. 7 is meter testing results for the meter that was removed from the Service Address.  Late-Filed Exhibit No. 8 is an explanation of adjustments give to the Complainant in the make-up bill.  Late-Filed Exhibit No. 9 is a copy of the Company’s Zero Usage Procedure.  

On April 14, 2014, the Complainant filed an objection to the Late-Filed Exhibits, indicating that he did not believe that they should be entered into the record because they allowed PGW to strengthen their case after the hearing had taken place.  Specifically, related to Late-Filed Exhibit No. 7, the Complainant alleges that the exhibit contains information that is contradictory to the testimony provided by the PGW witness.  

The record closed on April 24, 2014 (last day to file objections plus three days for mailing).    
FINDINGS OF FACT

1.
The Complainant is Marcus Love, whose mailing address is 1376 Dyre Street, Philadelphia, Pennsylvania 19124 (Service Address).  Tr. 8.  

2.
Respondent is Philadelphia Gas Works.

3.
The Complainant resides at the Service Address, along with his three children aged 13, 7 and 4.  Tr. 30.

4.
The Service Address is a two story building with a basement.  It has three bedrooms and one bathroom.  Tr. 29.

5.
The gas appliances in the residence are a 105,000 BTUs house heater, a 65,000 BTUs range and a 40,000 BTUs hot water heater.  Tr. 17, 34, 82; PGW Exh. 3.  

6.
The mother of Complainant’s children purchased the Service Address in May 2009 and had gas service placed in the Complainant’s name on May 26, 2009.  Tr. 9, 64-65; PGW Exh. 1.    

7.
At the time, no one resided at the residence.  Tr. 14.  

8.
Complainant and his children did not move into the residence until August 2011.  Tr.  16.  

9.
In 2012, after the meter was exchanged, Complainant’s meter reported the following gas consumption.  PGW Exh. 4.

	Dates
	CCF Usage
	Heating DDs

	Cubic Feet of Gas Used per Degree Day

	  9/22/2012-10/16/2012
	41
	154
	10.4

	10/17/2012-11/15/2012
	128
	426
	23

	11/16/2012-12/17/2012
	192
	695
	23


10.
In 2013, Complainant’s meter reported the following gas consumption.  PGW Exh. 4.

	Dates
	CCF Usage
	Heating DDs
	Cubic Feet of Gas Used per Degree Day

	12/18/2012-

  1/17/2013
	227
	815
	24

	  1/18/2013-

  2/15/2013
	269
	938
	25.6

	  2/16/2013-

  3/18/2013
	192
	813
	19.8

	  3/19/2013-

  4/16/2013
	141
	516
	21.7

	  4/17/2013-

  5/15/2013
	82
	265
	20

	  5/16/2013-

  6/14/2013
	28
	51
	0

	  6/15/2013-

  7/16/2013
	26
	0
	0

	  7/17/2013-

  8/14/2013
	24
	0
	0

	  8/15/2013-

  9/16/2013
	29
	10
	0

	  9/17/2013-10/15/2013
	30
	70
	1.4

	10/16/2013-11/14/2013
	113
	425
	19.5


11.
On August 22, 2012, a notice was delivered to the Service Address requesting access to the meter.  Tr. 66; PGW Exh. 1.  

12.
On August 29, 2012, PGW issued an Order for the Service Address on the Complainant’s account as part of the zero usage program.  Tr. 66; PGW Exh. 1.  

13.
On September 14, 2012, PGW left a 72-hour notice at the Service Address indicating that it needed access to the meter.  Tr. 68; PGW Exh. 1.

14.
On September 20, 2012, an investigation was completed by PGW technicians and the meter was exchanged at the Service Address.  Tr. 71; PGW Exh. 1.

15.
Technicians found no evidence of theft and also found that the meter had ceased to record.  Tr. 71; PGW Exh. 1.  

16.
The meter index was 3880 and the customer was rebilled from May 26, 2009 to September 21, 2012.  Tr. 72, 113; PGW Exhs. 1 & 3.  

17.
The meter had 40 months of zero readings for the Service Address.  Tr. 76; PGW Exh. 2.  

18.
The total make-up bill for unbilled usage for the Service Address is $6,535.45 for May 26, 2009 to September 20, 2012.  Tr. 81; PGW Exhs. 1 & 2.  

19.
The total balance for the Complainant’s account is $7,051.11.  Tr. 81; PGW Exh. 2.  

20.
 The meter failed shortly after it was installed and only provided readings once or twice.  Tr.  103, 117.

21.
 No explanation was provided as to why the meter failed.  

22.
Since the meter was exchanged, the Complainant has been billed based on actual meter readings from the new meter.  Tr. 81.
23.
PGW made no adjustments to the make-up bill, indicating the Complainant was billed at the most favorable rate.  PGW Late-Filed Exh. 8.  

24.
Complainant only paid the monthly $12 service charge for the 40 month period.  Tr. 39.  

DISCUSSION

Objections to the PGW Late-Filed Exhibits



The Complainant filed objections to the PGW Late-Filed Exhibits.  He did not believe that PGW should have the opportunity to file exhibits after the hearing had already taken place.  He specifically alleges that Late-Filed Exhibit No. 7 contradicts the testimony of the PGW witness.  



First, I requested that PGW file the late-exhibits in order to ensure that the record in this matter is complete and provides an opportunity for a full and fair review.  I provided the Complainant an opportunity with to file objections to the late-filed exhibits which the Complainant did in this matter.  



The specific issues that the Complainant raised related to Late-Filed Exhibit No. 7 allege that the exhibit is contradictory to the testimony that was provided by the PGW witness.  However, the meter test results are comparable to PGW Exhibit No. 3 which shows that the meter was installed with a reading of 0000 and removed with a reading of 3880.  Further, the meter number report on page two of Late-Filed Exhibit No. 7 indicates that the meter number from January 3, 1996 to November 26, 2012, which shows the history of the particular meter that was installed in the Service Address on April 16, 2009 and removed on September 20, 2012.  There is no indication in the record that the meter was in use prior to being in the Service Address at another location.  However, this document does not directly contradict the testimony of the PGW witness’s testimony.  Based on the above, I overrule the Complainant’s objections to the PGW Late-Filed Exhibits in general and specifically to Late-Filed Exhibit No. 7 and the exhibits are entered into the record in this matter.

Make-up Bill for Unbilled Usage

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. 

§ 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util.Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



Thus, a complainant in a high bill case has the opportunity to present any other relevant evidence which, if sufficient to establish a prima facie case, can be used to sustain the burden of proof.  There is no specific requirement as to what particular facts the complainant must offer.  This will likely vary from case to case.  In Waldron, for example, the complainant did not provide a comparison of prior billing, but asserted that the apartment was uninhabited during the billing period in question and that the only operating appliances were a clock and a refrigerator; that two air conditioners were disconnected; and that, even if the latter had been connected, the complainant could not possibly have used the energy reflected in the billing.  The Commission remanded the complaint in Waldron reasoning that, had the record been properly developed, those facts may have established a prima facie high bill case, and then the Company would have had to introduce evidence to overcome the prima facie case.  Waldron at 101.  Therefore, to establish a prima facie case under Waldron, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high. 



As set forth in Waldron, evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  Id.  In other words, evidence of a meter test showing that the meter worked within the acceptable degree of accuracy can be overcome with circumstantial evidence that otherwise indicates that a bill was too high.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

At the hearing, Mr. Love challenged the issuance of the make-up bill by PGW, and the veracity of the Respondent’s statements regarding the underlying cause of the incorrect billing.  

a. Make-up bill for previously unbilled services

The Complainant testified that he and his children did not live at the Service Address until August 2011.  Tr. 16.  Complainant questioned the make-up bill on the basis that he believed that the meter that was installed at the Service Address never properly functioned.  Tr. 127.  The Complainant questioned PGW’s use of historical usage from the Service Address to calculate the make-up bill.  Tr. 102.

In response to Mr. Love’s arguments, Respondent’s witness, Ms. Burke, explained that On September 20, 2012, an investigation was completed by PGW technicians and the meter was exchanged at the Service Address.  Tr. 71; PGW Exh. 1.  Technicians found no evidence of theft and also found that the meter had ceased to record.  Tr. 71; PGW Exh. 1.  The meter index was 3880 and the customer was rebilled from May 26, 2009 to September 21, 2012.  Tr. 72, 113; PGW Exhs. 1 & 3.  The meter had 40 months of zero readings for the Service Address.  Tr. 76; PGW Exh. 2.  The meter failed shortly after it was installed and only provided readings once or twice.  Tr.  103, 117.  No explanation was provided as to why the meter failed.  Ms. Burke also did not provide any explanation as to why the zero usage at the Service Address was not investigated sooner by the Company.  Ms. Burke also noted that the historic usage at the Service Address would be comparable to the current usage, unless the residence had been gutted.  Tr. 103.  PGW indicated that there were no adjustments made to the Complainant’s make-up bill and that the Complainant was billed at the most favorable rate.  PGW Late-Filed Exh. 8.   

Upon review of the record, I find that Complainant has failed to carry his burden of proving that PGW improperly issued a make-up bill for previously unbilled service.  While Mr. Love argued that he and his children did not live at the Service Address until August 2011, service was placed in his name on May 26, 2009.  Mr. Love did not provide any testimony that the appliances were not working during the time period at issue, nor could he provide any testimony as to whether the appliances were using gas during this period.  The Complainant did not dispute that he used gas after he and his children moved into the property in August 2011.  Tr. 41.  

On the other hand, PGW’s evidence and testimony showed that the make-up bill was rendered based on the physical readings of the mechanical or manual portion of the meter, which was found to be working within the ± 2% accuracy variance allowed by the Commission’s regulation at 52 Pa.Code § 59.22.  PGW Late-Filed Exh. 7.  The meter index was 3880 and the customer was rebilled from May 26, 2009 to September 20, 2012.  Tr. 72, 113; PGW Exhs. 1 & 3.  The total make-up bill for unbilled usage for the Service Address was $6,535.45.  Tr. 81; PGW Exh. 2.  This was based on a historical gas usage analysis for the residence which shows that gas usage at the residence was in line with historical usage.  PGW Exh. 4.  

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Opinion and Order entered April 8, 1988).

Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa.Code § 56.14 (“Previously Unbilled Utility Service”), which permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills....”  Therefore, PGW was authorized to issue the make-up bill.  

The Complainant is responsible for his make-up bill.  In this case, the make-up bill was rendered for previously unbilled utility service resulting from meter failure.  While Mr. Love may feel that this is unfair, it would be even more unfair for the Company’s other customers to pay for the service provided to and consumed by Mr. Love.  

However, I would also recognize that between May 2009 and September 2012, the period in which the meter malfunction occurred, the Complainant did not receive adequate price signals related to his gas consumption.  Additionally, there is no record evidence to indicate that the Complainant is at fault for the equipment malfunction.  Given the totality of the circumstances, as well as the length of time during which the usage discrepancy occurred, the Complainant should be awarded a conservation credit to reduce the amount of the make-up bill.  See Michael Prendergast v. Philadelphia Gas Works, Docket No. F-2012-2317187 (Opinion and Order entered February 27, 2014).
  I would note that the Commission has approved the implementation of such credits in similar circumstances,
 and it is appropriate to apply a conservation credit to the Complainant in this instance.  Accordingly, PGW is to apply a 20% conservation credit to the Complainant’s make-up bill balance of $6,535.45.  This conservation credit will reduce the Complainant’s make-up bill balance by $1,307.09, for a remaining balance of $5,228.36.
  



The provisions of 52 Pa.Code § 56.14 allow for the amortization of a make-up bill issued as a result of previously unbilled public utility service.  Section 56.14 states,
§ 56.14. Previously unbilled public utility service 

When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:


(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

(i) The period during which the excess amount accrued.

(ii) Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

In the present case, the make-up bill appears to have accumulated during a period of approximately 40 months, from May 26, 2009 to September 20, 2012.
  See PGW Exh. 4.  I find that a payment arrangement in the length of 40 months satisfies the provisions of 52 Pa.Code § 56.14 (2).  Thus, the Complainant must pay the make-up amount of $5,228.36 in 40 monthly installments of $130.71 each.

b. Underlying cause of usage discrepancy

Mr. Love testified that the meter that was removed on September 20, 2012 from the Service Address, was faulty from the time it was installed and never worked.  Tr. 127.  He believed that because the meter never worked, he should not be held responsible for the make-up bill.  Tr. 41.  

PGW’s witness, Ms. Burke provided no explanation as to why the meter failed.  Ms. Burke indicated that the meter at the Service Address registered readings once or twice before it failed.  Tr. 103, 117.  She also indicated that there was no evidence of tampering for the meter.  Tr. 71; PGW Exh. 1.  She testified that the reading from the meter when it was removed on September 20, 2012, was 3880 and that was used in the calculation of the make-up bill.  Tr. 72, 113; PGW Exhs. 1, 3 & 4.  

While it is troubling that PGW provided no explanation as to why the meter at the Service Address failed and why it took so long for the Company to investigate the problem, I find that while the Company failed to act in due diligence, there was nothing intentional in the Company’s actions that would warrant granting the Complainant’s request that the entire make-up bill be forgiven.  Ms. Burke did indicate that the meter worked when it was initially installed at the service address and registered readings once or twice before it failed.  PGW’s documentation indicated that it was able to get a reading from the meter and use that to calculate Complainant’s usage for the 40 month period.  As was noted above, PGW is entitled to issue a make-up bill for unbilled usage.   

For the reasons stated above, the formal Complaint filed by Marcus Love against Philadelphia Gas Works is sustained, in part, and denied, in part.  The Complainant failed to carry his burden of proving that PGW had inappropriately and incorrectly billed him for previously unbilled services.  However, under the circumstances of this case, the Complainant is entitled to a Conservation Credit towards his make-up bill which reduces the bill to $5,228.36.  The Complainant must pay the make-up amount of $5,228.36 in 40 monthly installments of $130.71 each.

Although 52 Pa.Code § 56.14 authorizes PGW to issue a make-up bill for previously unbilled gas service, it does not relieve Respondent from its obligation to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities….”  66 Pa.C.S. § 1501.  In the 40 month period from May 26, 2009 to September 20, 2012, Complainant’s meter reported 40 zero readings.  PGW’s failure to notice that the Complainant’s old meter (Meter # 1536791) was not reporting usage properly is clearly a failure to provide adequate and reasonable service in violation of 66 Pa.C.S. § 1501. 

Under Public Utility Code Sections 3301(a) and (b), “the Commission may levy a fine of up to $1,000 per day for continuing violations of the Public Utility Code.”  66 Pa.C.S. § 3301.

The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa.Code § 69.1201(c).  These factors and standards are as follows: 

  (1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

  (2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

  (3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.

  (4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

  (5) The number of customers affected and the duration of the violation.

  (6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

  (7) Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

  (8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.

  (9) Past Commission decisions in similar situations.

  (10) Other relevant factors.

52 Pa.Code § 69.1201(c).  These factors, relative to this proceeding, are examined below.



The first factor is whether the conduct was willful or less egregious.  There is no evidence that the offending conduct, or lack of action taken by the Company, was willful, fraudulent or a misrepresentation.  



The second factor is whether consequences were of a serious nature resulting in damages to property or injury to persons.  There is no evidence that PGW’s failure to address the zero readings it was receiving from Mr. Love’s meter had any consequences beyond the resulting make-up bill in September 2012.  There were also no damages to property or injury to persons. 

The third factor is whether the offending conduct was intentional or negligent.  I do not find that the violation was intentional.  In fact, the underlying cause of the zero readings was the failure of the meter.  I find that the Respondent’s violation is due to a lack of due diligence or negligent failure to act after receiving multiple consecutive zero readings.
The fourth factor is whether the utility has modified its internal practice and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  In this case, PGW provided Late-Filed Exhibit No. 9 which is the Company’s Zero Usage policy which appears to have been implemented in July 2012 to correct the issue and make sure that multiple zero usage readings are dealt with in a timely manner.



The fifth factor is the number of customers affected and the duration of the violation.  In the present case, there was one customer, Mr. Love, affected by the violation, but the failure to address the zero readings continued for almost four years.  



The sixth factor is the compliance history of the offender, PGW.  The record does not include a history of PGW’s past offenses.  Neither party provided evidence of a compliance history.



The seventh factor is whether the actions of the regulated entity were cooperative or discordant with a Commission investigation.  This standard is not applicable to this proceeding because the Commission did not conduct an investigation.  

The eighth, ninth and tenth factors are inter-related in this case and they are, respectively: the amount of a civil penalty required to deter future violations; prior Commission decisions in similar cases; and the catch-all “other relevant factors.”  

In the present case, PGW’s failure to detect and address the multiple consecutive zero readings in a timely fashion is a violation of PGW’s duty to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities….”  66 Pa.C.S. § 1501.  PGW’s failure to detect these zero readings is keeping the Company from collecting much needed funds in a timely fashion, or potentially from collecting them at all.  Under these circumstances, I conclude that a civil penalty in the amount of $250.00 is appropriate for each year that the Respondent failed to investigate the zero usage readings for 2009, 2010, 2011, and 2012.  I make this determination based on complaint proceedings where the Commission assessed PGW a $250.00 civil penalty for each year a customer was liable for a back-billing caused by PGW’s failure to read the gas meter.  See, Darlene O’Doe v. Philadelphia Gas Works, Docket No. F-01559449, (Order entered December 13, 2005); Ronald Ragland v. Philadelphia Gas Works, Docket No. F-01386826, (Order entered March 17, 2006); and Eugene Allen v. Philadelphia Gas Works, Docket No. F-01551573, (Order entered August 22, 2006); see also Jeanette Hennon v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. F-01612844 (Order entered July 10, 2006).  Although the violation addressed in the present Complaint concerns the Company’s failure to detect and investigate signs of meter malfunction, instead of a failure to obtain actual meter readings, I find that the nature of the violations and the surrounding circumstances, in the present Complaint and the complaint proceedings cited above, are sufficiently similar to warrant comparable civil penalties.  Furthermore, the total amount of $1,000.00 of the civil penalty imposed in this case will serve to deter future violations of the Commission’s statutes, regulations and orders, and to draw the Company’s attention to the need for conducting usage discrepancy investigations in a diligent and timely fashion.
For the reasons stated above, the Respondent within 30 days of the Commission's Order in this case shall pay a civil penalty in the amount of $1,000.00 by sending a certified check or money order payable to the Pennsylvania Public Utility Commission.  In addition, PGW shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code § 1.1 et seq.

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa.C.S. § 332(a).

3.
In order to establish a prima facie case in a high billing dispute, a complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



4.
Evidence proffered by a utility relating to the accuracy of a meter test alone, in response to a high bill complaint, is not conclusive evidence and would not, by itself, require a finding against a complainant and in favor of a company.  See Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

5.
A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Opinion and Order entered April 8, 1988).

6.
Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa.Code § 56.14 (“Previously Unbilled Utility Service”), which permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills....”

7.
The Complainant failed to carry his burden of proving that PGW had inappropriately billed him for previously unbilled services.

8.
The Complainant was successful in part in carrying his burden of proof to establish that PGW incorrectly calculated his make-up bill by failing to provide him with a Conservation Credit.  See Michael Prendergast v. Philadelphia Gas Works, Docket No. F-2012-2317187 (Opinion and Order entered February 27, 2014).

9.
The Complainant successfully carried his burden of proving that PGW had failed to detect and address the theft of service in a timely manner.

10.
The formal Complaint is sustained, in part and denied, in part pursuant to the preceding Discussion and Conclusions.

11.
The Respondent, by not addressing the multiple consecutive zero readings at the Service Address from May 2009 to September 2012, violated Section 1501 of the Public Utility Code.  66 Pa.C.S. § 1501.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That PGW’s Late-Filed Exhibits Nos. 7, 8 and 9 are entered into the record in this matter.

2.
That the Formal Complaint filed by Marcus Love on March 11, 2013, against Philadelphia Gas Works at Docket No. F-2013-2355580 is granted, in part, and denied, in part, consistent with this Initial Decision and Order.

3. That Philadelphia Gas Works shall issue Marcus Love a 20% conservation credit in the amount of $1,307.09.

4. That Marcus Love must pay the make-up amount of $5,228.36 in 40 monthly installments of $130.71 each, beginning with the first billing due date following the entry of this Initial Decision and Order.

5. That, as long as Marcus Love adheres to the terms of the payment arrangement set forth in this Initial Decision and Order, Philadelphia Gas Works shall not assess any late payment charges or interest charges on the make-up amount.

6.
That Philadelphia Gas Works is hereby assessed the penalty of One Thousand Dollars ($ 1,000.00) for its repeated failures to investigate usage discrepancies.

7.
That Philadelphia Gas Works within thirty (30) days of the Commission's Order in this case shall pay a civil penalty in the amount of One Thousand Dollars ($1,000.00) by sending a certified check or money order payable to the Pennsylvania Public Utility Commission addressed to: 

Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

8.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code § 1.1 et seq.

9.
That this proceeding be marked closed.

Date:
July 18, 2014





/s/












Marta Guhl








Administrative Law Judge

� 	Degree Day – A unit measuring the extent to which the outdoor mean (average of maximum and minimum) daily dry-bulb temperature falls below (in the case of heating) or rises above (in the case of cooling) an assumed base.  The base is normally taken as 65°F for heating and for cooling unless otherwise designated.  One degree-day is counted for each degree of deficiency below (for heating) or excess over (for cooling) the assumed base, for each calendar day on which such deficiency or excess occurs.  James H. Cawley and Norman Kennard, Rate Case Handbook, A Guide to Utility Ratemaking before the Pennsylvania Public Utility Commission, Glossary of Terms, Appendix Q (Pa. PUC 1983).


� 	I would note that Michael Prendergast is currently being review due to a Petition for Reconsideration that was filed related to the issue of the Conservation Credit.  





�	See Nona Lewis v. Philadelphia Gas Works, Docket No. F-2010-2171442 (Order entered July 15, 2011).





� 	This is derived as follows: 


Make-up Bill of $6,535.45 x 20% = $1,307.09 conservation credit;


Make-up Bill of $6,535.45-$1,307.09 conservation credit amount = $5,228.36





� 	This matter has been litigated since October 15, 2012 when the Complainant filed an Informal Complaint with the Bureau of Consumer Services (BCS), where the matter was dismissed by BCS on January 25, 2013.  Then the Complainant filed his Formal Complaint on March 11, 2013.  





� 	$5,228.36 ÷ 40 months = $130.709 per month.
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