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INTRODUCTION
On June 6, 2014, the City of Lancaster—Bureau of Water (City or Respondent) filed with the Pennsylvania Public Utility Commission (PUC or Commission) Supplement No. 43 to Tariff Water – Pa. P.U.C. No. 6 (Tariff Supplement 43) to become effective August 5, 2014, for a proposed rate increase of approximately $6.5 million or about 45.8% increase in the City’s annual revenues at present rates from customers located outside the city of Lancaster based on a historic test year ending December 31, 2013, and a fully forecasted test year ending February 29, 2016.  The attorney representing the City in this proceeding is John Gallagher, Esquire.
A settlement was reached prior to the technical evidence hearing.  The settlement proposes a rate increase of approximately $4.2 million or about 29.8% increase in the City’s annual revenues from customers located outside the city of Lancaster.   This Recommended Decision approves the settlement without modification.
HISTORY OF THE PROCEEDINGS


This matter was filed pursuant to 66 Pa.C.S. § 1308(d) which provides the Commission with seven months to make a final decision on whether the proposed rate increase should go into effect as requested. 

The City distributes water in the city of Lancaster but also provides water service to 29,305 customers outside the city.  The Commission has jurisdiction over the municipality when it furnishes water service beyond its municipal boundaries.  Petition of Borough of Boyertown, 466 A.2d  239, 77 Pa.Cmwlth. 357 (1983) (The municipality is treated the same as an ordinary public utility).  The customers outside the city of Lancaster are located in Lancaster Township, Manheim Township, Millersville Borough, West Lampeter Township, portions of East Lampeter,  Pequea, Manor, West Hempfield, and East Hempfield Townships.  The City also provides bulk water for resale to other public water suppliers through service agreements with the East Petersburg Borough Authority, Leola Sewer Authority and West Earl Authority.  
A residential customer’s present average annual bill for water service is $235.76 based on 52,000 gallons of average annual water usage.  The proposed increase would increase the average annual usage bill to $335.04 or 42.1% for the same average annual water usage of 52,000 gallons.  

The primary reason that the City proposed the rate increase is to recoup the added capital investment in the City’s water facilities and increased operating expenses.    
On June 11, 2014, Christine Maloni Hoover, Esquire and Lauren Burge, Esquire filed on behalf of the Office of Consumer Advocate (OCA) a formal complaint at Docket No. C‑2014-2426000 and a Public Statement against the proposed rate increase and a Notice of Appearance.
On June 26, 2014, Regina Matz, Esquire filed a Notice of Appearance on behalf of the Bureau of Investigation and Enforcement of the Commission (I&E).

On June 27, 2014, Steven Gray, Esquire filed a Notice of Appearance on behalf of the Office of Small Business Advocate (OSBA).  Mr. Gray also filed a formal complaint at Docket No. C-2014-2433724 and Public Statement against the City’s proposed general rate increase.

By Order entered July 9, 2014, the Commission directed that the proposed Tariff Supplement 43 be suspended for investigation of the rates, rules, and regulations contained therein until March 5, 2015, unless otherwise directed by Order of the Commission.  On July 10, 2014, the City filed Supplement No. 44 to City of Lancaster Tariff Water-Pa. P.U.C. No. 6 in compliance with the July 9, 2014 Commission Order which suspended Tariff Supplement 43 until March 5, 2015.
By Notice dated July 18, 2014, the Commission scheduled an Initial Prehearing Conference on Thursday, July 24, 2014, for this proceeding.   The Notice indicated the undersigned Administrative Law Judge (ALJ) as the presiding officer.  

On July 14, 2014, Frank Kitzmiller filed a formal complaint (Complaint) against the proposed rate increase.
  This Complaint was docketed at C-2014-2435548.

On July 21, 2014 the undersigned ALJ issued a Prehearing Conference Order.  The Order gave the parties instructions to prepare for the scheduled prehearing conference and some dates to consider for the procedural schedule.

The Prehearing Conference convened as scheduled.  All parties complied with the July Prehearing Conference Order by submitting memoranda for review by the undersigned ALJ.  All parties were represented by counsel and participated in the prehearing conference.  A procedural schedule was established.  A Prehearing Conference Order #2 dated July 25, 2014, was issued which confirmed the direction provided and the procedural schedule established at the Prehearing Conference.

On September 26, 2014, Elizabeth Trinkle, Esquire, on behalf of Kellogg Company filed a Petition to Intervene (Petition) in this proceeding.
  
On October 2, 2014, the undersigned ALJ issued Prehearing Order #3 that acknowledged the Complaint of Mr. Kitzmiller and the Petition.  

On October 17, 2014, the undersigned received communication that a settlement in principle was reached by the parties.  On October 20, 2014, counsel for the City requested that the scheduled evidentiary hearings be canceled.  

By Prehearing Order #4, dated October 24, 2014, the procedural schedule was changed to cancel the evidentiary hearings and to order the filing of a settlement on or before November 24, 2014.  

On November 24, 2014, in compliance with Prehearing Order #4, a Joint Petition for Settlement was submitted on behalf of the City, I&E, Kellogg, OCA and OSBA (collectively, Joint Parties).  The Joint Parties submitted statements in support of the Joint Petition for Settlement (Joint Settlement).  Although Mr. Kitzmiller did not sign the Joint Petition for Settlement, he provided a statement in support of the settlement on November 24, 2014.  

Separately on November 24, 2014, the City, I&E, OCA and OSBA (collectively, Stipulating Parties) submitted through joint stipulation pre-served testimony and exhibits.
  The testimony and exhibits support the settlement reached by the parties.  All testimony was accompanied with a signed verification statement from the sponsoring witness.  The following testimony and exhibits are to be admitted into the evidentiary record and provide a record to support the Joint Settlement:

Testimony of City

(1) City of Lancaster Statement No. CK-1, Direct Testimony of Charlotte A Katzenmoyer; Exhibit Nos. CK-1 & CK-2;
(2) City of Lancaster Statement No. PSH-1, Direct Testimony of Patrick Hopkins;
(3) City of Lancaster Statement No. CEH-1, Direct Testimony of Constance E. Heppenstall; Exhibit Nos. CEH-1 & CEH-2, CEH-3;
(4) City of Lancaster Statement No. PRH-1, Direct Testimony of Paul R. Herbert; Exhibit No. PRH-1;
(5) City of Lancaster Statement No. HW-1, Direct Testimony of Harold Walker III; Exhibit No. HW-1;
(6) City of Lancaster Statement No. JJS-1, Direct testimony of John J. Spanos; Exhibit Nos. JJS-1, JJS-2 & JJS-3;   

(7) City of Lancaster Statement No.PRH-1R; Rebuttal Testimony of Paul H. Herbert; Exhibit Nos. PRH-1R & PRH -2R;
(8) City of Lancaster Statement No. CEH-1-R; Rebuttal Testimony of Constance E. Heppenstall; Exhibit Nos. 1-R, 2-R, 3-R, 4-R, 5-R, & 6-R;
(9) City of Lancaster Statement No. HW-1R; Rebuttal Testimony of Harold Walker III; Exhibit HW-1R; and
(10) City of Lancaster Statement No. JJS-1R; Exhibit Nos. JJS-R1, JJS-R2, JJS R-3.


Testimony of I&E

(1) I&E Statement No. 1; Direct Testimony and Exhibits of Emily Sears; Exhibit No. 1; 
(2) I&E Statement No. 2; Direct Testimony and Exhibit of Lisa Boyd; Exhibit No. 2;

(3) I&E Statement No. 3; Direct Testimony of Kokou M. Apetoh; Exhibit No. 3;

(4) I&E Statement No. 1-SR; Surrebuttal Testimony of Emily Sears; Exhibit No. 1-SR;

(5) I&E Statement No. 2-SR; Surrebuttal Testimony of Lisa Boyd; Exhibit No. 2-SR; and

(6) I&E Statement No. 3SR; Surrebuttal Testimony of Kokou M. Apetoh; Exhibit No. 3-SR
Testimony of OCA

(1) OCA Statement No. 1; Direct Testimony of Thomas Catlin;

(2) OCA Statement No. 2; Direct Testimony of Glenn A Watkins;

(3) OCA Statement No. 3; Direct Testimony of Scott J. Rubin;

(4) OCA Statement No. 1S; Surrebuttal Testimony of Thomas Catlin;

(5) OCA Statement No. 2S; Surrebuttal Testimony of Glenn B. Watkins; and

(6) OCA Statement No. 3S; Surrebuttal Testimony of Scott J. Rubin.
Testimony of OSBA

(1) OSBA Statement No. 1; Direct Testimony of Brian Kalcic
The Joint Settlement consisted of attached appendices which included, supporting tables, Statements in Support, and a proposed tariff.


The record closed on November 24, 2014.  This matter is ripe for recommendation.
JOINT STIPULATION FOR ADMISSION OF EVIDENCE



On November 24, 2014, a Joint Stipulation for Admission of Testimony and Exhibits into the Evidentiary Record (Stipulation) was submitted to the undersigned ALJ for review.  Each of the Stipulation Parties verified the authenticity of the filing tendered on November 24, 2014 and requested its admission in its entirety into the evidentiary record of this proceeding.  The Stipulating Parties represent that the Stipulation is sufficient record evidence to satisfy the legal standard for approval of the Settlement.  The Stipulating Parties request that the undersigned ALJ accept and adopt the Stipulation in consideration of the Joint Settlement.  This request is reasonable and will be granted in the ordering paragraphs below.
TERMS AND CONDITIONS OF THE SETTLEMENT PETITION


The Joint Parties agree to the following pertinent terms and conditions for settlement:

1. The City will be permitted to establish rates for outside customers, which will produce an overall increase in annual operating revenues of approximately $4.2 million.  These rates, as determined in accordance with the proof of revenues and tariff supplement [filed along with the Joint Settlement], will be effective on March 5, 2015.  The Proof of Revenues … reflects rates that are designed to recover approximately $4.2 million of additional revenues from outside customers.  In sum, for outside customers, the increase in revenues by class from present rates as proposed in this Petition for Settlement are as follows:

CITY OF LANCASTER - OUTSIDE CUSTOMERS
	Customer Class
	Revenue

Present Rates
	Revenue

Settlement Rates
	Increase

	Residential
	$7,023,156
	$9,045,587
	$2,022,431

	Commercial
	 5,250,562 
	      6,761,125
	1,510,562

	Industrial
	      829,962
	      1,135,894
	         305,932

	Large Industrial
	      430,096
	         603,986
	         173,890

	Other Water Utilities
	      304,518
	         377,746
	       73,228

	Private Fire
	      258,783 
	         372,787
	         114,004

	Total Outside the City
	      $14,097,078
	     $18,297,125
	 $4,200,047


In addition to, and in consideration of, the agreed-upon overall increase in operating revenues for outside customers of approximately $4.2 million, Joint Petitioners also agree to various terms and conditions set forth as follows:
a. Stay out -- The City agrees that it will not file a new general base rate filing earlier than 18 months following the Commission’s Order approving the rates proposed in this Settlement. This stay out provision excludes the filing with the Commission by the City of a DSIC (Distribution System Improvement Charge) Petition, and, if approved, the inclusion of quarterly DSIC surcharges on customers’ bills. Nothing in this Settlement is intended to waive the right of the OCA, I&E, or the OSBA to take any position in any future DSIC filing. In addition, the Joint Parties agree that the City may file for a change in rates under Sections 1308(a) and (b) (governing general rate relief), or Section 1308(e) (governing extraordinary rate relief) of the Public Utility Code if a legislative body or administrative agency orders or enacts changes in policy, regulation or statutes which directly and substantially affect the City's rates. 

b. The City agrees to provide to the Joint Parties and the Commission’s Bureau of Technical Utility Services (TUS) Fully Projected Future Test Year (FPFTY) updates to City Exhibits at 6 months and 1 year after rates go into effect, plus full updates at the time of the City’s next rate filing.

c. DSIC  If the City files for a Distribution System Improvement Charge (DSIC), it agrees that its first DSIC will be effective only after the balances of DSIC-eligible accounts, net of plant funded with customer advances and customer contributions, exceed the February 29, 2016 levels of investment in plant additions projected by the City in this case. This provision relates solely to the calculation of DSIC during the time that the Settlement Rates are in effect and is not determinative for future ratemaking purposes of the projected plant additions to be included in rate base in a fully projected future test year filing. 

d. The City agrees to evaluate its lost and unaccounted for water (LUFW).

e. The City agrees that it will meet with representatives of the Kellogg Company following the Commission’s final Order approving the rates proposed in this settlement to discuss the feasibility of initiating a competitive rider tariff for the City of Lancaster.  Nothing in this settlement agreement is intended to waive the rights of the OCA, I&E, or the OSBA to take any position in any future competitive rider tariff filing.  

f. Rate Effective Date -- Joint [Parties] agree that it is in the public interest for entry of a Commission-approved final order approving the Petition for Settlement with the proposed effective date of the agreed-upon rate increase to be March 5, 2015.

g. Rate Structure/Rate Design -- Joint Petitioners agree to the distribution of revenue among customer classes in this Petition for Settlement as set forth in the …Proof of Revenues [which is attached to the Joint Settlement at Appendix B]. These charges specifically provide for a $16.65 per quarter or $5.55 per month for 5/8 inch customer charge. The design and structure of rates for outside customers of the City under this Petition for Settlement are developed based upon the customer and volumetric charges contained within the Rate Schedules set forth in Appendix B.  Joint [Parties] agree that rates and charges set forth in Appendix B are just and reasonable and are in the public interest.

2. The Joint [Parties] agree that the City's original filing, including all testimony, exhibits and supporting data, shall be admitted into the record as originally filed with the Secretary of the Commission. 52 Pa.Code §§ 53.52, 53.53.  The Joint Petitioners also agree that all testimony, exhibits and supporting data filed by the OCA, I&E and OSBA in this proceeding shall be admitted into the record as outlined in the Joint Stipulation for Admission of Evidence which accompanies this Joint Petition. 

3. Joint [Parties] agree that adoption and approval of this Petition for Settlement by the ALJ and the Commission is in the public interest. Under this Petition for Settlement, the quarterly bill of a typical 5/8 inch metered residential customer residing outside the City who utilizes 13,000 gallons of water per quarter will increase from $58.94 to $75.01, or by approximately 27.3%, rather than from $58.94 to $83.76 or 42.1% as originally requested.
4. The Petition for Settlement provides for a sound and reasonable revenue requirement and appropriately balances the interests and concerns of the City, I&E, OCA, OSBA, and Kellogg.  In addition, adoption and approval of the Petition for Settlement will avoid the need for the filing of direct testimony by any of parties, for briefing, and for continued litigation of this proceeding.

5. This Petition for Settlement arises from extensive discovery and discussions, and reflects compromises by all sides.  It is being proposed to settle the instant case.  Accordingly, this Petition for Settlement is made without any admission against, or prejudice to, any positions which any Joint Petitioner might adopt during any subsequent litigation of this proceeding (should this Petition for Settlement be rejected or modified), or in any other proceeding.  If the Commission withholds such approval as to any of the terms and conditions, or alters any of the terms and conditions, any Joint [Party] may withdraw from this settlement upon written notice of its intent to the Commission and the remaining parties within three (3) business days of the date of the Commission's Order and may resume with the litigation of this proceeding within (10) days of the entry of the Order making any such modifications.

6. Joint [Parties] agree that the Petition for Settlement shall be considered to have the same effect as full litigation of the instant proceeding resulting in the establishment of rates that are Commission-made rates.

7. In the event that the Commission does not approve this Petition for Settlement, the signatory parties reserve their respective rights to resume litigation.  If the ALJ, in her Recommended Decision, recommends that the Commission adopt this Petition for Settlement as herein proposed, Joint [Parties] agree to waive the filing of Exceptions.  However, Joint [Parties] do not waive their rights to file Exceptions with respect to any additional matters dealt with, or any modifications to the terms and conditions of this Petition for Settlement recommended by the ALJ in her Recommended Decision.

DISCUSSION
A.
Applicable Legal Standard
The purpose of this investigation is to establish rates for the City customers outside the city of Lancaster which are “just and reasonable” pursuant to Section 1301 of the Public Utility Code, 66 Pa.C.S. § 1301.  


A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pa. Pub. Util. Comm’n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.
Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679, 692-3 (1923).



In analyzing a proposed general rate increase, the Commission determines a rate of return to be applied to a rate base measured by the aggregate value of all the utility’s property used and useful in the public service.  In determining a proper rate of return, the Commission calculates the utility’s capital structure and the cost of the different types of capital during the period in issue.  The Commission has wide discretion, because of its administrative expertise, in determining the cost of capital.  Equitable Gas Co. v. Pa. Pub. Util. Comm’n, 405 A.2d 1055 (Pa. Cmwlth. 1979).

Commission policy promotes settlements, 52 Pa.Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code 
§ 69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.



In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Commission Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).



The City is a public water supply system owned and operated by the city of Lancaster, a third class city in the Commonwealth of Pennsylvania.  The water system has expanded from its initial 22 customers within the city of Lancaster to a regional water system serving approximately 46,000 customers at the end of 2009.  It is because of the requested increase in the amount of $6,458,300 or 45.8% from outside City customers that the Company is under the Commission’s jurisdiction fitting the definition of public utility under 66 Pa.C.S. § 102.  

The City has a 12 million gallon per day rapid rate filter treatment plant at the Conestoga facility.  The City has acquired in recent years the Borough of Millersville Water System and the assets of the Lancaster Municipal Authority.  The City completed the construction in 2011 of two completely new water treatment plants to replace the existing Conestoga and Susquehanna treatment facilities.  City of Lancaster Statement. No. CK-1 at 4-5.  

The City has a twenty year master plan for its water improvements and system upgrades.  The master plan was originally drafted in 2003 as part of the evaluation of overall water system improvements.  In 2010 the progress of the plan was reassessed and a revised 20 year master plan was created.  Id at 6.  
The City’s reasons for the proposed rate increase are:

(a) To provide sufficient revenue to enable it to continue the proper discharge of its public duty to furnish adequate, safe and reliable water service pursuant to the safe drinking water standards prescribed and enforced by the Pennsylvania Dept. of Environmental Protections;

(b) To provide cash flow necessary to continue to operate, maintain and renew its facilities properly and meet its financial obligations; and

(c) To afford the opportunity to achieve an adequate rate of return on the original cost invested in the water property.

Pursuant to the Commission’s Order dated July 14, 2011, the City implemented Government Accounting Standards Board Statement 45 requirements relating to account for the City’s liability for other than pension post-employment benefits (OPEB).  The City initiated an upgrade of its depreciation accounting and records to conform to the Commission requirements for Class A water utilities.  City of Lancaster Statement No. PSH-1 at 3-4.  Specifically in this case, City seeks recovery of its water service operation costs pursuant to Section 1308(d) of the Public Utility Code.  66 Pa.C.S. § 1308(d).
The Joint Parties have reached an accord on the issues and claims that arose in this proceeding and submitted a Joint Settlement Petition for Commission review.  In reviewing the settlement regarding rates, the question which must be answered is whether the settlement is in the public interest.
B.
Analysis 

1.
Assertions by the Joint Parties
The Joint Settlement rate increase request will increase the City’s total revenues from outside the city of Lancaster customers by $4.2 million or by 29.8%.  The quarterly bill of a typical 5/8 inch metered residential customer residing outside the city of Lancaster who utilizes 13,000 gallons of water per quarter will experience a increase for water service from $58.94 to $75.01 or approximately 27.3% rate increase.  This increase is significantly less than what would have been experienced by the same customer in the originally requested increase which would have been from $58.94 to $83.76 or approximately 42.1%. 

The City agreed to refrain from filing a new general base rate case within 18 months following a Commission Order approving the rates proposed in the Joint Settlement.  This stay out provision does not include the filing of a DSIC Petition and the City may file for a change in rates under Sections 1308(a) and (b) or 1308(e) of the Public Utility Code if a legislative body or administrative agency orders or enacts changes in policy, regulation or statutes which directly and substantially affect the City’s rates. 

The City agreed to provide updates to its FPFTY to the Joint Parties and the Commission’s Bureau of Technical Utility Services at 6 months and 1 year after the rates have gone into effect.  The City will also provide updates at the time of its next rate filing.

If the City should opt to file for a DSIC, its first filing will be effective only after the balances of DSIC-eligible accounts, net of plant funded with customer advances and customers contribution, exceed February 29, 2016 levels of investment in plant additions projected by the City.  The calculation of the DSIC is during the time that the settlement rates are in effect.  
The City agreed to evaluate its lost and unaccounted for water.

The City agreed to meet with Kellogg to discuss the feasibility of initiating a competitive rider tariff once the Commission issues a final Order approving the proposed settlement rates.

The Joint Parties agreed that once final approval from the Commission is received by order the proposed settlement rates will become effective with the agreed upon rate increase on March 5, 2015.

The Joint Parties agreed to the distribution of revenue among customer classes as presented in the Appendix B which is attached to the Joint Settlement as the proof of revenue.  The design and structure of the rates for the customers outside the city of Lancaster is based upon the customer and volumetric charges contained within the rate schedules contained in Appendix B.  The Joint Parties agreed that these rates and charges are just, reasonable and in the public interest.

The signature parties of the proposed Joint Settlement, the City, I&E, Kellogg, OCA, and OSBA, state that the terms and conditions of the Settlement represent a balance of their interests and concerns and a sound and reasonable outcome for the revenue required by the City.  Acceptance of the settlement negates the need for cross-examination of witnesses, the preparation of main briefs, reply briefs, exceptions and reply exceptions, and potential appeals.  The settlement results in savings of time and resources to the Joint Parties. 

The City, I&E, Kellogg, OCA and OSBA are more specific within the appendices of the Settlement with their respective Statements in Support as to what has been achieved through the proposed Joint Settlement that is in the public interest.  Although Mr. Kitzmiller did not sign the Settlement, he provides a statement that supports the settlement and that it addresses concerns raised in his filed formal complaint.  
a. The City
The City states that its customers have experienced stable rates for a period of three years since its last general rate increase filing in 2011.  The City advocates that the stay out restriction of 18 months provide for stable rates for its customers over a significant amount of time.  Joint Settlement, Appendix C, Statement 1 at 4.  The City contends that the proposed Joint Settlement is consistent with the Commission’s policy to encourage settlements at 52 Pa.Code § 5.231(a).  The Joint Settlement yields the Joint Parties certainty in lieu of incurring time, expense and uncertainty through litigation.  Id at 5.  The Joint Settlement avoids further litigation and possible appellate proceedings, and delivers substantial savings for the Joint Parties and the customers of the City.  Id. 
b. I&E

I&E highlighted that “the Commission has recognized that a settlement ‘reflects a compromise of positions held by the parties of interest, which, arguably fosters and promotes the public interest.’”  Joint Settlement, Appendix C, Statement 2, at 2, citing, Pa. Pub. Util. Comm’n v. C. S. Water and Sewer Associates, 74 Pa. PUC 767, 771 (1991).  I&E stated that the terms and conditions of the Joint Settlement are indeed in the public interest as specifically stated below.

The Joint Settlement increases the City’s overall annual revenue by approximately $4.2 million which is approximately 29.8% over pro forma test year jurisdiction annual revenue as calculated by I&E.  This negotiated compromise is approximately 66.1% of the City’s initial filed request.  Joint Settlement, Appendix C, Statement 2 at 5.   I&E views the agreement of the additional revenue as a “Black Box” settlement which does not specifically identify the resolution of any disputed issues.  This type of settlement focuses an agreement on the overall increase to base rates with the right to challenge other issues in subsequent proceedings.  Id at 4.     

I&E opines that this type of settlement benefits the affected ratepayer because a reasonable resolution is achieved in a timely manner with significantly curtailed expense.  Id at 4-5, see also, Stmt. of Commissioner Robert F. Powelson, Pa. Pub. Util. Comm’n v. Wellsboro Electric Co., Docket No. R-2010-2172662 and Pa. Pub. Util. Comm’n v. Citizens’ Electric Co. of Lewisburg, PA, Docket No. R-2010-2172665 (the resolution of a fully blown rate case is complex and time consuming; hence black box settlements deliver timely and cost-effective regulation).   I&E contends “mitigation of the level of the rate increase benefits ratepayers and results in rates that satisfy the regulatory standard” of rates that are just and reasonable.  Joint Settlement, Appendix C, Statement 2 at 5.

The Joint Settlement term for the residential customer charge at $16.65 per quarter for 5/8 inch metered customers permits the utility to recover the fixed portion of providing water service and affords the City with a steady, predictable revenue stream for proper maintenance and upkeep of its system.  Id at 5-6.  At this agreed upon amount, I&E asserts that the City is not being overcompensated.  I&E also contends that shifting costs to the volumetric portion of a customer’s bill affords customers the benefit of any conservation measures used and gives customers greater control over their water bills.  These benefits to both the City and the customers are in the public interest.  Id at 6. 

The stay-out provision of the Joint Settlement will provide the City’s outside ratepayers with a level of rate stability for at least 18 months.  I&E contends that stability in rates is a benefit to all impacted parties in that the City can make operation plans based on planned rates and the customers can budget their usage knowing that the cost of service will not change over a minimum of the next 18 months.  Id at 6-7.
The City agreed that its first DSIC will be effective only after the balance of DSIC eligible accounts exceed the February 29, 2015 projected levels claimed by the City of plant additions.  I&E states, “Ratepayers are protected in that planned infrastructure replacements will continue utilizing funds planned for in base rates while subsequent improvements may utilize the DSIC.”  Id at 7.  Stated a different way, “DSIC eligible improvements will be incremental to the already planned capital expenditures.”  Id.
I&E states that the City has agreed to evaluate and address LUFW levels.  This term in the Joint Settlement permits the City to better understand facilities of concern in its system and enables remedial measures to commence were it is feasible.  Id at 7.   The City addressing LUFW protects the ratepayers from imprudent costs associated with treated water that is processed but is not used.  Consequently, I&E posits that this term in the Joint Settlement benefits both the ratepayers and the City.  Id.
The City agreed to meet with representatives of Kellogg to evaluate the cost measures associated with providing water service to this customer.  I&E states, “Customers benefit from the retention of larger users as long as unreasonable rate subsidies do not exist.”  I&E contends the discussion will yield exchange of information and evaluation.  Id at 7-8.  

I&E states that although the use of a FPFTY is permitted in current regulatory practices, safeguard are necessary.  I&E contends that the reporting agreed to in the Joint Settlement by the City will enable the public advocates and TUS to timely review and verify the status of the City’s rate base projections. I&E states that this term is critical for I&E to evaluate and confirm the accuracy of the City’s projections in advance of its next base rate filing.  Id at 8.

c. OCA

The OCA contends that the proposed settlement increase of 27.3% for a typical PUC-jurisdiction residential customer using 13,000 gallons of water per quarter is appropriate when accompanied by other conditions that yield a result that is just and reasonable.  Joint Settlement, Appendix C, Statement 3 at 3.  
The OCA asserts that the outside city of Lancaster ratepayers should be assured some level of rate stability in that another rate increase should not occur before July 2017 based on the stay out provision of the Joint Settlement.  Id at 4.
The OCA states that the provision regarding the updates 6 months and 1 year after the rates go into effect will aid the Commission and the parties to review the actual level of plant additions and expenses for analysis of the claims made the City.
The OCA asserts that the agreement by the City to evaluate unaccounted for water will ensure that the City manages the level of unaccounted for water in its systems which in turn should reduce chemical and power requirements. Id at 4-5.
The OCA posits that the Joint Settlement provision for customer charges at $16.65 per quarter for a 5/8 inch metered customer charge is a reasonable compromise between the City’s initial proposal of $21.00 per quarter for a 5/8 inch metered customer charge and the OCA’s litigation position of no greater than $14.00 per quarter.  Id at 5.

d. OSBA

The OSBA contends that the Joint Settlement provides the relative class increases as recommended by its witness.  For example, the relative commercial increase recommended by the OSBA witness, Mr. Kalcic is 43.4% divided by 45.3% (total outside city percentage of revenue increase), or 0.96 times the overall outside city of Lancaster average increase.  The proposed increase in revenue contained in the Joint Settlement for the commercial class is 28.8% and the total outside city percentage of revenue increase is 29.8%.  28.8% divided by 29.8% is 0.97, or 0.97 times the overall outside city of Lancaster average increase.  OSBA concluded that the proposed revenue allocation in the Joint Settlement (0.97) is consistent with its witness’ testimony (0.96) and is a fair and reasonable outcome.  Joint Settlement, Appendix C, Statement 4 at 4.

Regarding the general metered service rate structure the OSBA agreed with the City changing the three-step, declining block consumption charge by modifying the size of the second and third rate blocks and establishing a separate schedule for large industrial customer.  The City proposed this after evaluating is rate structure for the GMS customers in compliance with the Commission’s Order at Docket No. R-2010-2179103 (City’s 2010 rate case).  The City concluded that a large industrial rate scheduled was needed to recover the allocated cost of service from large industrial customers.  The Joint Settlement adopts these changes and is consistent with the analysis of Mr. Kalcic; and thus, OSBA finds the GMS rate structure provided by the Joint Settlement is just and reasonable.  Id at 4-5. 
e.  Kellogg

Kellogg asserts that the Joint Settlement is in the public interest and its particular interests were satisfied in the Joint Settlement by:

(1) lowering the revenue increase amount by approximately 35% and

(2) memorializing a commitment to meet with Kellogg to discuss the feasibility of initiating a competitive tariff rider for the City once the Commission has issued a final Order approving the Settlement.
2.  
Assertion by Non-Signatory Party of the Joint Settlement
Mr. Kitzmiller filed the only pro se Complaint in this proceeding.
  Mr. Kitzmiller expresses particular concern for the levels of unaccounted for water in excess of 20% and this issue should be addressed when determining proposed rate increases.  Mr. Kitzmiller states that his concerns were addressed and he is confident that the Joint Settlement proposed rates are “fair to all parties.”  See Kitzmiller Statement, dated November 24, 2014.  Mr. Kitzmiller requested that the undersigned ALJ and the PUC approve the Joint Settlement in its entirety.  
3.
Disposition

The Joint Parties stated that the proposed Joint Settlement is in the best interests of the City and its customers, and is, therefore, in the public interest.  It was noted that the Settlement was achieved only after extensive discovery, submission of direct and rebuttal testimony by the parties on a wide range of issues, and negotiations among the parties as to the appropriate revenue level, rate structure, rate design and other matters.  Each of the signatory parties is in full agreement with each of the reasons set forth in the Joint Petition in support of the proposed Joint Settlement. 

I agree with the Joint Parties that the rate increase as proposed by the Joint Settlement mitigates what was originally proposed by the City.  While the mitigation of the rate increase is important the Joint Settlement provides other benefits to all parties concerned.


The Joint Settlement terms include: the stay out provision for a minimum of 18 months yielding rate stability, the City’s modifications in rate design and structure, the City monitoring and evaluating its lost and unaccounted for water, mitigation of the increase in the customer charge, are just a few highlighted as beneficial to the public interest by the active participants to the proceeding.  Further, considerable savings are achieved by not litigating the case fully.  It is compelling that there is no opposition to the Joint Settlement.
C.
Recommendation


The undersigned ALJ has weighed the benefits of the Joint Settlement. It is my opinion considering the totality of the evidence and testimony provided in this proceeding that the Joint Settlement is fair, just, reasonable and in the public interest.  Accordingly, I recommend that the Joint Petition for Settlement of Rate Investigation be approved.


For the above reasons cited by the Joint Parties I find that the Joint Settlement is in the public interest and recommend its adoption in its present form without amendment.  Consequently, I recommend that the Commission’s investigation at Docket No. R-2014-2418872 be marked closed once the Joint Settlement is approved and the appropriate documents have been filed in compliance with Commission regulations.  I also recommend that the formal complaints by the OCA at Docket No. C-2014-2426000 and the OSBA at Docket No. C-2014-2433724 be deemed satisfied because these two parties are signed the proposed Joint Settlement and as such are satisfied with the Joint Settlement as an outcome to the requested rate increase.
I also recommend that the Complaint by Mr. Kitzmiller at Docket No. C-2014-2435548 be deemed satisfied.  Although Mr. Kitzmiller was not a signatory party to the Joint Settlement, Mr. Kitzmiller requested that the Joint Settlement be adopted by the Commission in its entirety.  Since I recommend the adoption of the Joint Settlement without any modification, I am granting Mr. Kitzmiller’s request; and thus, the Joint Settlement satisfies his reasoning for filing his Complaint. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.



2.
The Joint Settlement submitted by the City, I&E, Kellogg, OCA, and OSBA is in the public interest.
ORDER



THEREFORE,



IT IS RECOMMENDED:

1. That the City of Lancaster—Bureau of Water shall not place into effect the rates, rules, and regulations contained in Supplement No. 43 to Tariff Water-Pa. P.U.C. No. 6 regarding its cost recovery base rate for water service revenues outside the city of Lancaster, the same having been found to be unjust, unreasonable, and therefore, unlawful.

2. That the rates, terms and conditions contained in the Joint Settlement submitted by the City of Lancaster—Bureau of Water, the Bureau of Investigations and Enforcement of the Pennsylvania Public Utility Commission, the Kellogg Company, the Office of Consumer Advocate and the Office of Small Business Advocate are approved and adopted without modification.

3. That upon the Commission’s approval of this Joint Settlement, the City of Lancaster—Bureau of Water will be permitted to charge the rates for water service set forth in the proposed Supplement No. 45 to Tariff Water – Pa. P.U.C. No. 6, which is attached to the Joint Petition for Settlement of Rate Investigation in Appendix A designed to produce annual revenues not in excess of $4,200,047, as shown on the proof of revenues attached to the Joint  Petition for Settlement of Rate Investigation in Appendix B.

4. That the City of Lancaster – Bureau of Water shall be permitted to file tariff supplements incorporating the terms of the settlement and changes to its rates, rules and regulations as set forth in Appendix A of the Joint Petition for Settlement of Rate Investigation, to become effective on at least one day’s notice after entry of the Commission’s order approving the settlement, for service rendered on and after March 5, 2015.
5. That the Joint Stipulation for Admission of Testimony and Exhibits into the Evidentiary Record submitted by the City of Lancaster—Bureau of Water, the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission, the Office of Consumer Advocate and the Office of Small Business Advocate is accepted and adopted consistent with the listing in Appendix A which is attached to the Joint Stipulation.
6. That upon acceptance of the appropriate compliance filing, the investigation at Docket No. R-2014-2418872 is terminated and the record be marked closed.

7. That the formal complaint of the Office of Consumer Advocate at Docket No. C-2014-2426000 be deemed satisfied and marked closed.

8. That the formal complaint of the Office of Small Business Advocate at Docket No. C-2014-2433724 be deemed satisfied and marked closed.
9. That the formal complaint of Frank Kitzmiller at Docket No. C-2014-2435548 be deemed satisfied and marked closed.
Dated:
December 4, 2014




/s/











Angela T. Jones








Administrative Law Judge
� 	The undersigned ALJ did not become aware of the Complaint until she received an email inquiring about the status of the Complaint from the Secretary on October 1, 2014.


� 	While the Petition was served on all the parties and Mr. Kitzmiller it was not served on the undersigned ALJ.  The undersigned received service of the Petition on October 1, 2014.


� 	Kellogg did not provide pre-served testimony or exhibits.


� 	In contrast, in the last rate case proceeding at Docket No. R-2010-2179103, there were 23 pro se formal complaints and two additional formal complaints by St. Philip the Apostle Church at Docket No. C-2010-2206226 and Glass House Inc. at Docket No. C-2010-2215377 in addition to the Office of Trial Staff (I&E’s predecessor), Kellogg, OCA and OSBA.
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