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:
INITIAL DECISION
SUSTAINING PRELIMINARY OBJECTIONS

AND DISMISSING COMPLAINT
Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
A customer filed a complaint against her electric utility alleging that the utility was improperly attempting to install a smart meter at her residence even though she did not want a smart meter installed at her residence.  The complainant further alleged that the utility was improperly threatening to terminate her electric service for her refusal to allow the smart meter installation.  This decision dismisses the complaint because the utility is complying with relevant Commission statutes, regulations and orders by attempting to install the smart meter at the customer’s residence.

On October 30, 2014, Louise Francis (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed “x” marks in the boxes indicating “the utility is threatening to shut off my service or has already shut off my service” and “I am having a reliability, safety or quality problem with my utility service.”  The complainant also provided the following typed statement regarding her complaint:
There are well documented fire safety and health risks associated with the smart meter PECO wants to install.  Throughout the world there have been thousands of fires caused by smart meters.  In 2012 PECO had to stop installation of the meters because of the fires they caused.  PECO’s letter dated October 21, 2014 indicates they will shut off my electricity on November 4, 2014 for not permitting installation of the unsafe meters that pose a health risk to me.  

Under the “requested relief” section, the complainant stated the following:

The utility, PECO, sent a 10-day shut-off notice to my residence.  My bills are fully paid and up to date.  The reason given by PECO for the shut-off is not granting access to the electric meter at my residence.  I dispute this claim.
I have informed them that I permit access to my meter, for purposes such as performing a meter reading.  However I have informed PECO that I do not grant them permission to install a smart meter on my property.  There is abundant evidence that the meters:

· Cause health problems.
· Thousands of studies document biological effects from radiation exposure similar to that emitted by them

· Many people have become ill after having the meters installed

· Are associated with serious privacy issues

· Cause fires and the utility denies liability for the fires that their technology has caused

· Make the grid more vulnerable to failure from such events as hacking

I hereby request that the PUC support my request to stop PECO from discontinuing my service.  I believe that PECO has abused the shut-off regulations in Pennsylvania that allows the utility to shut-off electricity for customer (sic) who are significantly in arrears in their payment or who do not allow reasonable access for reading the meter.  The regulations should not be used to bully customers who have always paid their bill into accepting into their homes a serious health and safety hazard.

PECO threat to impose a $1700 reconnect fee is egregious and bullying.  The shutoff notice says they will charge what it takes to restore my service, so I’m wondering if they’ll try to charge me for the smart meter that I don’t want.  I should not be charged for the health hazard for the very reason that I do not give them permission to install it.  

On November 12, 2014, the Respondent filed an Answer with New Matter and Preliminary Objections.  In the Answer, respondent maintained that it is required to install AMI meters (smart meters) for the company’s electric distribution customers pursuant to the requirements of Act 129.  Respondent acknowledged that, in order to comply with Act 129 and deployment plans filed with the Commission, it is terminating service to customers who, after repeated requests, do not give the company access to install the meter.  Respondent further indicated that the complainant has refused to allow it to install an AMI meter at her residence on multiple occasions out of health and safety concerns.
  Respondent asserted that the complainant may not opt out of having a smart meter installed at her residence.  

As New Matter, respondent asserted that Act 129 of 2008 directed PECO and other electric distribution companies (EDCs) to file smart meter procurement and installation plans with the Commission.  Respondent filed a smart meter procurement and installation plan with the Commission.  By Order entered May 6, 2010 at M-2009-2123944, the Commission approved PECO’s smart meter procurement and installation plan.  Respondent contends in its New Matter that the respondent is required to install smart meters throughout its service territory pursuant to the Commission’s Order.  Respondent asserted that PECO’s Commission-approved Smart Meter/Grid Plan does not provide customers the ability to “opt out” of having a smart meter installed in their homes or businesses.  The Answer and New Matter request that the Commission dismiss the complaint.  Respondent endorsed its New Matter with a Notice to Plead.  Complainant’s response to respondent’s new matter was due no later than December 2, 2014.
Complainant did not file a response to respondent’s New Matter.

Respondent, in its Preliminary Objections, maintained that the Complaint is legally insufficient, pursuant to 52 Pa.Code § 5.101(a)(4).  Respondent reiterated the assertions made in its New Matter regarding Act 129 of 2008, the steps that it has taken to comply with Act 129 of 2008 and the Commission’s Order approving the respondent’s smart meter procurement and installation plan.  Respondent contended that the complainant’s Complaint fails to state a claim that PECO has violated a provision of the Public Utility Code, Commission regulation, Commission order or any provision in its tariff.  Respondent asserted that there are no genuine issues of fact and that it is entitled to judgment as a matter of law with respect to all allegations in the Complaint.  Accordingly, respondent requested that the Commission dismiss the Complaint.  Respondent endorsed its Preliminary Objections with a Notice to Plead.  Complainant’s response to respondent’s Preliminary Objections was due no later than November 22, 2014.
Complainant did not file a response to respondent’s Preliminary Objections.

By notice dated January 12, 2015, the Commission notified the parties that it had assigned the case to me as motion judge.  The Preliminary Objections are ready for decision.  For the reasons set forth below, I will sustain the Preliminary Objections and dismiss the Complaint.

FINDINGS OF FACT

1. The complainant in this case is Louise Francis.

2. The respondent in this proceeding is PECO Energy Company.
3. On October 30, 2014, the complainant filed a Complaint with the Commission against PECO.  In the Complaint, complainant requested that the Commission prevent PECO from installing a smart meter on her house.  Complainant further requested that the Commission prevent PECO from terminating her electric service for her refusal to allow PECO to install a smart meter on her home.  

4. On November 12, 2014, PECO filed an Answer with New Matter.

5. Also on November 12, 2014, PECO filed Preliminary Objections.

6. The complainant did not file answers to PECO’s New Matter or Preliminary Objections.  

7. PECO’s Smart Meter/Smart Grid Plan does not provide customers the ability to opt-out of having a smart meter installed in their homes or businesses.
DISCUSSION


The filing of preliminary objections is permitted under Commission regulations.  52 Pa.Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.


(7) 
Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

Here, PECO’s Preliminary Objections assert that the Complaint is legally insufficient pursuant to 52 Pa.Code § 5.101(a)(4), in that the Complaint fails to allege that PECO violated the Public Utility Code, Commission regulations or orders or its tariff provisions.  I agree.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the preliminary objection all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the complainant and should dismiss the complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa.Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa.Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

The regulation at 52 Pa.Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa.Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S.A. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa. Super. 1954).

Viewing the Complaint in this case in the light most favorable to the complainant, the complainant does not want a smart meter installed at her residence.  The complainant wants to opt out of having a smart meter installed at her residence.  Moreover, the complainant wants the Commission to order PECO to cease any attempts to terminate her service for her refusal to allow PECO to install a smart meter.  Accepting the facts alleged in the Complaint as true for purposes of disposing of PECO’s preliminary objection, PECO contends that the Complaint fails to allege that the respondent has violated the Public Utility Code, Commission regulations or orders.  PECO concludes that the complaint is legally insufficient.  I agree.

In order to be legally sufficient, a complaint must set forth “an act done or omitted to be done by a person subject to the jurisdiction of the Commission, in violation, or claimed violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.21(a).  Here, PECO has not violated any statute, regulation or order which the Commission has jurisdiction to administer by installing the smart meter at the Complainant’s residence.  Rather, PECO is complying with relevant statutes, regulations and orders.

As set forth in great detail in PECO’s Answer and New Matter, Act 129 of 2008 directed the Respondent and other EDCs to file smart meter procurement and installation plans with the Commission.  PECO filed a smart meter procurement and installation plan with the Commission.  By order entered May 6, 2010, at M-2009-2123944, the Commission approved PECO’s smart meter procurement and installation plan.  PECO is complying with the Commission’s directives by installing the smart meter at the complainant’s residence.  The Commission has previously addressed complaints opposing smart meter installation and charges.

In her Initial Decision in Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305 (Initial Decision issued January 3, 2011), Administrative Law Judge (ALJ) Susan D. Colwell dismissed a complaint opposing installation of smart meters for legal insufficiency.  ALJ Colwell concluded that Act 129 of 2008 authorized the installation of smart meters by EDCs.  ALJ Colwell held that the Commission’s orders approving the EDC’s smart meter plans did not exempt any customers from the smart meter plans or from paying the charges associated with the smart meter plans.  In addition, she held that Act 129 of 2008 did not empower the Commission to allow customers to opt out of having smart meters installed at their residences.  By Commission Final Order entered March 3, 2011, ALJ Colwell’s Initial Decision became final without further Commission action.

In Lutherschmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353 (Initial Decision issued January 31, 2011), ALJ Wayne L. Weismandel dismissed a complaint opposing installation of smart meters for legal insufficiency, adopting ALJ Colwell’s reasoning.  By Commission Final Order entered March 25, 2011, ALJ Weismandel’s Initial Decision became final without further Commission action.  The Commission has continued to uphold installation of smart meters and imposition of smart meter charges on customers’ bills by dismissing complaints opposing installation of smart meters and imposition of smart meter charges on the basis of legal insufficiency.  Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Order entered May 27, 2011); Jones v. Metropolitan Edison Company, Docket No. C-2011-2224380 (Order entered June 28, 2011); Griffin v. Metropolitan Edison Company, Docket No. C-2012-2300172 (Order entered July 31, 2012); Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413771 (Order entered June 12, 2014); Efaw v West Penn Power Company, Docket No. C-2014-2413744 (Order entered June 12, 2014).

The Commission’s decisions cited above are controlling on the outcome of this case.  Because Act 129 of 2008 and the Commission’s Orders authorize PECO to develop and implement a smart meter procurement and installation plan, and impose a smart meter charge on its customers to pay for that development, implementation, procurement and installation and do not allow a customer to opt out of having a smart meter installed, the complainant has not set forth in her complaint any act done by PECO in this instance that violates a Commission regulation, statute or order.  PECO is authorized to install smart meters and impose a charge on its customers to develop and implement a smart meter procurement and installation plan that will lead to the installation of smart meters throughout its service territory.  Moreover, Commission regulations allow PECO to notify a customer that it will terminate their service if the customer will not permit access to a meter for the purpose of replacement.

Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).  The public interest does not require a hearing in this case as there are no disputed facts.  As a result, PECO’s right to prevail at hearing is so clear that having a hearing would be a fruitless exercise.  Therefore, PECO’s Preliminary Objections shall be granted.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S.A. § 701.


2.
Commission regulations provide for the filing of preliminary objections.  52 Pa.Code § 5.101.


3.
The Complaint should be dismissed as legally insufficient pursuant to 52 Pa.Code § 5.101(a)(4).
4. 
The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objections filed by PECO Energy Company at Docket No. C-2014-2451351 are sustained;
2. That the complaint of Louise Francis at Docket No. C-2014-2451351 against PECO Energy Company is dismissed with prejudice; and


3.
That the case at Docket No. C-2014-2451351 be marked closed.

Date:
  February 13, 2015   

/s/







Christopher P. Pell


Administrative Law Judge
� 	PECO indicated that it sent correspondence to the complainant or made telephone calls to the complainant requesting access to install an AMI meter at her residence on the following dates:  August 27, 2013, August 31, 2013, September 3, 2013, September 6, 2013, September 20, 2013, October 10, 2013, October 16, 2013, October 23, 2013, October 28, 2013, November 6, 2013, October 7, 2014, October 8, 2014, October 9, 2014, October 14, 2014, October 22, 2014, October 27, 2014, October 29, 2014, and October 31, 2014.


� 	52 Pa.Code § 56.81(3) provides that a public utility may notify a customer and terminate service provided to a customer after notice . . .  for . . . [f]ailure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading.





PAGE  
10

