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:
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:

PECO Energy Company
:

INITIAL DECISION

Before

Marta Guhl

Administrative Law Judge

INTRODUCTION



This initial decision denies the Complainant’s formal Complaint (Complaint) and dismisses the Complainant’s request for a payment arrangement under Section 1405(c) of the Public Utility Code.  

HISTORY OF THE PROCEEDING

On December 2, 2014, Lakecia Leak (Complainant) filed a Complaint against PECO Energy Company (PECO or Company or Respondent).  Complainant alleged that the Company had shut off her utility service and indicated that she needed an affordable payment arrangement.   

This Complaint was the appeal of a decision issued by the Bureau of Consumer Services (BCS) on October 21, 2014 at Case No. 3296692.  The BCS decision indicated that the Complainant had to comply with the Company’s request for $3,533.34 to restore service.  The BCS decision also indicated that the Complainant had defaulted on two payment arrangements and the Company was entitled to request the full amount for the restoration of service citing 52 Pa.Code § 56.191(c)(2)(I).  The BCS also dismissed the informal complaint because the Complainant’s balance contains Customer Assistant Program (CAP) arrears under 66 Pa.C.S. § 1405(c).  
On December 16, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer admitting that it had shut off the Complainant’s service.  PECO indicated that the Complainant has broken several company issued payment arrangements.  PECO also indicated that the Complainant’s balance contains CAP arrears and therefore, is not entitled to a Commission issued payment arrangement.   

On March 5, 2015, a Hearing Notice was sent scheduling an Initial Hearing on Thursday, April 16, 2015 at 1:30 p.m., as part of a call of the docket, and the case was assigned to Administrative Law Judge Christopher P. Pell.  By Prehearing Order dated March 10, 2015, Judge Pell gave the proper procedure for this matter.

Via a March 10, 2015 Hearing Notice, the matter was rescheduled for Thursday, March 12, 2015 at 9:30 a.m., as part of a call of the docket, and reassigned to me.   


On March 12, 2015, the Initial Hearing convened as scheduled.  Complainant was present and represented herself.  Shawane Lee, Esquire, was present as counsel for PECO and presented one witness, Ms. Dana McCollum.  Complainant presented six exhibits during the evidentiary hearing, which was admitted into the record.  PECO presented seven exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  Before the close of the hearing, I requested additional documents from the parties.  I requested any information regarding the second LIHEAP
 grant from the Complainant which was tentatively marked as Complainant Late-Filed Exhibit 7.  I also requested that PECO provide a copy of the Company’s policy and portion of its three-year plan regarding LIHEAP grants which was tentatively marked as PECO Late-Filed Exhibit 8.  Both parties were to submit the documents by April 13, 2015, and any objections were due by April 27, 2015.  



On March 16, 2015, PECO sent its Late-Filed Exhibit Nos. 8 and 9 which were PECO’s three year Universal Services Plan for 2013-2015 and LIHEAP Job Aid 2014-2015, respectively.  As of this date, the Complainant has not filed any objections to the Company’s Late-Filed Exhibits.
  



On March 23, 2015, I received a facsimile from the Complainant containing LIHEAP documentation from the Pennsylvania Department of Public Welfare.  



On March 24, 2015, PECO filed a Motion objecting to the Complainant’s Late-Filed Exhibit on the basis that it was not relevant to the proceedings.  The Complainant did not file any answer to the Company’s Motion.



The evidentiary hearing generated 42 pages of testimony in transcript.  The record closed on April 27, 2015, the last day to file objections to the late-filed exhibits.  

FINDINGS OF FACT

1. The Complainant is Lakecia Leak who resides at 424 Cypress Street, Lansdowne, Pennsylvania 19050 (Service Address) where she received electric service from PECO.  Tr. 7.

2. The Respondent is PECO Energy Company, a public utility in Pennsylvania.  

3. The Complainant resides at the Service Address with her two children, ages 7 and 11.  Tr. 12.

4. The Complainant does not work and has income from Social Security Disability in the amount of $733.00 per month.  Tr. 12.

5. The Complainant also receives $323.00 per month in food stamps.  Tr. 12.  

6. The Complainant also receives $158.00 biweekly in welfare payments for her children.  Tr. 12.

7. The Complainant’s current household income with three household members places the household below 100% of the Federal Poverty guidelines.
  

8. The Complainant has had five Company-issued payment arrangements and has not satisfied the requirements of any.  Tr. 26; PGW Exh. 3.  

9. The Complainant has had three medical certificates from PECO:  August 14, 2013, April 30, 2014 and September 2, 2014.  Tr. 28-29; PECO Exh. 4.  

10. The Complainant’s service was terminated on October 16, 2014, for nonpayment.  Tr. 28; PECO Exh. 4.  
11. There is no dispute that the Company properly followed procedures to terminate the Complainant’s utility service.  

12. The Company accepted a LIHEAP cash grant in the amount of $131.00 on December 12, 2014.  Tr. 29; PECO Exh. 2.  

13. There were no other LIHEAP grants given to the Complainant.  Tr. 29.  

14. On January 13, 2015, PECO discovered that the Complainant’s service was illegally activated and was shut off and assessed a tampering fee of $920.00.  Tr. 30-31.  
15. The Complainant’s current outstanding balance is $4,437.54.  Tr. 35; PECO Exhs. 1 & 2.  

16. Of the outstanding balance, $3,205.80 is CAP arrears.  Tr. 31; PECO Exh. 3.  

17. The Complainant does not dispute the amount of the balance.  

18. The Company’s position is that the Complainant must pay her full balance plus restoration fees in order to have her service restored.  Tr. 35.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Motion Objecting to the Late-Filed Exhibit
The Complainant submitted a late-filed exhibit on March 23, 2015 which included paper work from the Department of Public Welfare regarding a LIHEAP grant request.  The document was dated March 16, 2015 and indicated that the Complainant was denied a grant because it would not resolve her heating crisis.  

On March 24, 2015, PECO filed a Motion objecting to the Complainant’s Late-Filed Exhibit on the basis that it was not relevant to the proceedings.  Specifically, the Company contends that the documentation the Complainant provided in her Late-Filed Exhibit was not relevant to the proceedings because it was from a time period after the hearing for this case had already taken place.  The Company indicated that the Complainant’s allegation was that she had received another LIHEAP crisis grant in December 2014. 

I find that the Complainant’s Late-Filed Exhibit is not admissible.  Under 52 Pa.Code § 1005.141, regarding the admissibility of evidence, indicates that all relevant evidence should be admitted into the record unless the probative value of the evidence is outweighed by “the danger of unfair prejudice” or the “confusion of issues”.  The Complainant’s Late-Filed Exhibit is clearly not from the time period that was at issue.  Complainant indicated in her testimony that she received two LIHEAP grants in December 2014, but the second one was turned down.  Tr. 9, 19.  The documentation the Complainant sent as her Late-Filed Exhibit indicates the date of March 16, 2015, which was after the hearing had already taken place.  None of the information on the paperwork indicates that this grant was requested or denied in December 2014.  I do not believe that this Late-Filed Exhibit is relevant to this proceeding and may have the effect of confusing the issues in this case.  As such, I will grant the Respondent’s Motion Objecting to the Late-Filed Exhibit and the Complainant’s Late-Filed Exhibit No. 7 is not entered into the record in this matter.    
Termination/Restoration of Service

The Complainant had her service terminated on October 16, 2014.  The Company discovered that the Complainant had unauthorized usage and discontinued service again on January 13, 2015.  The Complainant was unsatisfied with the terms of restoration that the Company provided.   
Under the Commission’s regulations, the Company may terminate a customer’s utility service for failure to make payment on an undisputed, delinquent account.  52 Pa.Code § 56.81(1).  The Company may also immediately terminate service for a customer if it has found there is unauthorized usage at the service address or evidence of meter tampering.  52 Pa.Code § 56.98(a)(1) and (3).
In order to restore service, the public utility may require “[f]ull payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant . . .  has defaulted on two or more payment agreements.”  52 Pa.Code § 56.191(c)(2)(i).
In instances when a customer has not met the obligation to make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day medical certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate.  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.  See 52 Pa.Code § 56.114(2).

The Complainant indicated that her service was terminated on October 16, 2014, and then again on January 13, 2015, after unauthorized usage was found.  There was no dispute that the Company followed proper procedure in terminating service.  The Complainant does not dispute the outstanding balance.  The Complainant is unsatisfied with the terms that the Company provided in order for her to restore service.  She indicated that she is unable to pay the full amount of the outstanding balance.  
The Complainant’s service was terminated on October 16, 2014, for nonpayment.  Tr. 28; PECO Exh. 4.  On January 13, 2015, PECO discovered that the Complainant’s service was illegally activated and was shut off and assessed a tampering fee of $920.00.  Tr. 30-31.  

Ms. McCollum, PECO’s witness, testified that the Complainant has had five Company-issued payment arrangements and has not satisfied the requirements of any.  Tr. 26; PGW Exh. 3.  The Complainant has had three medical certificates from PECO:  August 14, 2013, April 30, 2014 and September 2, 2014.  Tr. 28-29; PECO Exh. 4.  The Complainant’s current outstanding balance is $4,437.54.  Tr. 35; PECO Exhs. 1 & 2.  The Company’s position is that the Complainant must pay her full balance plus restoration fees in order to have her service restored.  Tr. 35.

I find that the Complainant must pay the full amount in order to have service restored because she has broken more than two payment arrangements.  Pursuant to 52 Pa.Code § 56.191(c)(2)(i), once it is established that the Complainant defaulted on two or more payment arrangements, the public utility may require full payment of any outstanding balance plus any reconnection fees.  There is also no indication that the Complainant is entitled to another medical certification because she has not eliminated the outstanding balance since her last medical certification in September 2014.  Where it is determined that a customer has used the utility service supplied by utility provider, then the provider is entitled to be paid for the utility used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27 (Final Order entered April 15, 2004).  The Company is complying with the Commission’s regulations in this matter and may require the Complainant to pay the full amount of the outstanding balance in order to have service restored.  
Payment Agreement


The Complainant requests a payment arrangement with more favorable terms.  Ms. Leak was dissatisfied with the terms from the Company in order to have her service restored.  She requested a payment arrangement in order to be able to clear the outstanding balance.    

The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Sections 1405(a) of the Public Utility Code read as follows: 

§ 1405.  Payment arrangements.
(a)
GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

66 Pa.C.S. §§ 1405(a).  

The Commission may not grant a payment arrangement on any customer assistance program arrears.  66 Pa.C.S. § 1405(c).

The Complainant’s current outstanding balance is $4,437.54.  Tr. 35; PECO Exhs. 1 & 2.  Of the outstanding balance, $3,205.80 is CAP arrears.  Tr. 31; PECO Exh. 3.  Since the Commission cannot grant a payment arrangement on any CAP arrears, only $1,231.74
 would be eligible for a payment arrangement in this matter.  See 66 Pa.C.S. § 1405(c).  

Where, as in this matter, there is a mixed arrearage, the Commission has held that it retains authority to issue a payment arrangement for the non-customer assistance portion of a mixed arrearage.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013) (Hewitt).  The Commission also emphasized in Hewitt that the issuance of a payment arrangement was a matter within the Commission’s discretion.  In Hewitt, the Commission determined that the complainant, a former Customer Assistance Program (CAP) customer, was not entitled to a payment arrangement for her non-CAP arrearages because of her poor payment history and her inability to keep prior payment agreements.  
In this matter, the Complainant has had a number of payment arrangements from the Company, none of which she has satisfied.  The Complainant’s balance has consistently risen over the last few years.  Consistent with Hewitt, the Complainant is not entitled to a Commission issued payment arrangement on her non-CAP arrears.  Therefore, the Complaint in this matter must be dismissed.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

3. The Company may terminate a customer’s utility service for failure to make payment on an undisputed, delinquent account.  52 Pa.Code § 56.81(1).  
4.  In order to restore service, the public utility may require “[f]ull payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant . . .  has defaulted on two or more payment agreements.”  52 Pa.Code § 56.191(c)(2)(i).
5. The number of renewals for the customer’s household is limited to two 30-day medical certifications filed for the same set of arrearages.  52 Pa.Code § 56.114(2).
 

6.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq., applies to this proceeding.

7.
The Commission may not grant a payment arrangement on any customer assistance program arrears.  66 Pa.C.S. § 1405(c).

8.
 Where there is a mixed arrearage, the Commission has held that it retains authority to issue a payment arrangement for the non-customer assistance portion of a mixed arrearage.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).
ORDER



THEREFORE,



IT IS ORDERED:

1. That PECO Energy Company’s Late-Filed Exhibit Nos. 8 and 9 are admitted into the record at Docket No. F-2014-2456217.

2. That PECO Energy Company’s Motion Objecting to the Complainant’s Late-Filed Exhibit is granted.  

3. That the Complainant’s Late-Filed Exhibit No. 7 is not admitted into the record at Docket No. F-2014-2456217.  

4. That the formal complaint filed by Lakecia Leak against PECO Energy Company at Docket No. F-2014-2456217 is denied and dismissed.

5. That the case at Docket No. F-2014-2456217 is marked closed.

Date:  July 14, 2015





/s/












Marta Guhl








Administrative Law Judge

� 	Low Income Home Energy Assistance Program


� 	As there is no objection to the documents from PECO, PECO Late-Filed Exhibit Nos. 8 and 9 are entered into the record through this initial decision.  





� 	Based on the Late-Filed Exhibit and the information presented in the Motion, Complainant’s Late-Filed Exhibit is not entered into the record.  See Discussion below.  


� 	Federal Register, Vol. 80, No. 15, January 22, 2015, pp. 3236-3237.  Also see � HYPERLINK "http://aspe.hhs.gov/poverty" �http://aspe.hhs.gov/poverty�.


� 	$4,437.54 - $3,205.80 = $1,231.74
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