BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ena Blackwood
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:


v.
:
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:

PECO Energy Company
:

INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

INTRODUCTION



This Initial Decision denies the Complaint of Ena Blackwood for her failure to demonstrate that there are incorrect charges on her bill, and also for her failure to demonstrate that PECO improperly terminated her gas and electric service.
HISTORY OF THE PROCEEDING
On November 17, 2014, Ena Blackwood (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed check-marks in the boxes indicating that “[t]he utility is threatening to shut off my service or has already shut off my service” and “[i]ncorrect charges are on my bill.”  

On December 14, 2014, respondent filed an Answer denying all material allegations of fact and conclusions of law in the Complaint.  PECO indicated that the complainant’s current balance is $2,712.27.  PECO maintained that the complainant is carrying this balance because she does not pay the full amount billed, nor does she pay her bills on time.  



By Hearing Notice dated February 23, 2015, a hearing was scheduled for April 9, 2015 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on February 24, 2015.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



On March 16, 2015, respondent filed a Motion for Continuance of the April 9, 2015, hearing.  I granted the respondent’s request.



By Hearing Cancellation/Reschedule Notice dated March 16, 2015, the hearing was rescheduled for April 13, 2015 at 10:00 a.m.



The hearing convened as scheduled on April 13, 2015.  Complainant appeared pro se and testified.  Complainant offered eleven exhibits (Complainant Exhs. 1 through 11) which were all admitted into evidence.  Respondent appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Renee Tarpley, a Senior Regulatory Assessor.  Respondent offered nine exhibits (PECO Exhs. 1 through 7, 9 and 10) which were all admitted into evidence.  



The record in this case consists of a 140-page transcript and twenty exhibits.  The record closed on May 5, 2015, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Ena Blackwood.  Complainant resides at 24 New Street, Upper Darby, PA  19082 (service address).  Tr. 24.  

2. The respondent in this proceeding is PECO Energy Company.

3. The complainant receives gas residential heating and electric services from PECO.  Tr. 24, 62.

4. The complainant’s gas and electric services are currently off.  Tr. 63.

Supplier Charges

5. Between December 2012 and December 2013, PECO was the complainant’s gas supplier.  Tr. 83; PECO Exhs. 1 & 3.

6. Subsequent to December 2013, Titan Gas and Power was the complainant’s gas supplier.  Tr. 83; PECO Exhs. 1 & 3.

7. Between December 2012 and April 2014, Great American Power was the complainant’s electric supplier.  Tr. 83; PECO Exhs. 1 & 3.

8. Subsequent to April 2014, Park Power was the complainant’s electric supplier.  Tr. 83; PECO Exhs. 1 & 3.

9. PECO provides the complainant’s gas and electric suppliers with her monthly usage data.  Tr. 83.

10. Complainant’s gas and electric suppliers apply their rates to the usage data provided by PECO, determine the amount the complainant owes during a given billing period, and provide that information to PECO for billing purposes.  Tr. 83.

11. PECO issues the complainant a consolidated bill that charges the complainant for gas supplier and distribution charges as well as electric supplier and distribution charges.  Tr. 83-84, 110-111; PECO Exh. 1.

12. On March 11, 2014, PECO issued a consolidated bill to the complainant for current gas and electric charges in the amount of $490.81, $346.90 of which was solely for electric supplier charges assessed by the complainant’s electric supplier, Great American Power.  Tr. 70-71, 85, 106; PECO Exhs. 1 & 2.
Incorrect Charges

13. On July 6, 2012, the complainant filed a formal Complaint against PECO alleging that there were incorrect charges on her bill, and also that PECO lost some of her payments.  The Complaint was docketed at F-2012-2315920.  Tr. 63-64; PECO Exh. 6. 

14. By Initial Decision dated March 14, 2013, Administrative Law Judge (ALJ) Cynthia Williams Fordham dismissed the Complaint and determined that the complainant was responsible to pay her then outstanding balance of $607.50 within sixty days of the Commission’s Final Order in that proceeding.  Tr. 64; PECO Exh. 6.

15. By Final Order entered May 22, 2013, ALJ Fordham’s March 14, 2013 Initial Decision became final without further Commission action.  Tr. 82; PECO Exh. 7.

16. The complainant did not pay $607.50 to PECO within sixty days of the Commission’s Final Order as directed by ALJ Fordham.  Tr. 82; PECO Exh. 1.

17. Between May 22, 2013 and July 21, 2013 (the 60 day period following the May 22, 2013 Final Order), the complainant paid only $473.30 to PECO, $100.00 of which was a LIHEAP cash grant.  Tr. 82; PECO Exh. 1.

18. Beginning in December 2012, the complainant had the following billing and payment history with PECO:

	Total Current Gas & Electric Bill
	Due Date
	Payment Date & Payment Amount
	Balance Forward (including late charges)

	12/10/12   $286.91
	  1/02/2013
	                $    0 
	$887.68 

	  1/11/13   $317.31
	  2/04/2013
	  1/22/13   $140.00
	$1,070.57 

	  2/12/13   $279.20
	  3/06/2013
	  2/28/13   $  54.95
	$1,303.76 

	  3/13/13   $265.16
	  4/04/2013
	  3/20/13   $200.00
	$1,374.62 

	  4/11/13   $218.65
	  5/03/2013
	  4/24/13   $180.00
	$1,493.27 

	  5/10/13   $120.55
	  6/03/2013
	  6/07/13   $125.00
	$1,500.46 

	  6/11/13   $  97.64
	  7/03/2013
	  6/18/13   $  90.60 
	$1,301.55 

	  7/11/13   $117.85
	  8/02/2013
	  7/11/13   $157.50
	$1,419.40 

	  8/09/13   $132.95
	  9/03/2013
	                 $     0 
	$1,552.35 

	  9/10/13   $136.74
	10/02/2013
	  9/16/13   $136.00
	$1,575.73 

	10/09/13   $  91.80
	10/31/2013
	10/21/13   $136.74
	$1,552.75 

	11/05/13   $111.42
	11/27/2013
	12/02/13   $111.00
	$1,575.22 

	12/10/13   $192.59
	  1/02/2014
	12/20/13   $120.00
	$1,670.95 

	  1/09/14   $285.87
	  1/31/2014
	  1/15/14   $130.00
	$1,852.43 

	  2/10/14   $300.75
	  3/04/2014
	  2/24/14   $140.00
	$2,013.18 

	  3/11/14   $490.81
	  4/02/2014
	  3/31/14   $330.00
	$2,173.99 

	  4/10/14   $263.21
	  5/02/2014
	                 $     0
	$2,471.68 

	  5/08/14   $128.93
	  5/30/2014
	  6/05/14   $163.00
	$2,439.54 

	  6/09/14   $104.36
	  7/01/2014
	  7/09/14   $105.00
	$2,440.47 

	  7/09/14   $154.55
	  7/31/2014
	  7/31/14   $130.00
	$2,465.02 

	  8/07/14   $  90.99
	  8/29/2014
	  9/02/14   $  65.00   9/05/14   $  40.00
	$2,485.74 

	  9/08/14   $132.42
	  9/30/2014
	                 $     0 
	$2,618.16 

	10/07/14   $  60.56
	10/29/2014
	                 $     0 
	$2,678.72 

	10/17/14   $    1.19
	11/10/2014
	                 $     0 
	$2,679.91 

	11/05/14   $  32.36
	12/01/2014
	11/07/14   $  60.56
	$2,619.35 


Tr. 28, 64-65, 67-71, 75, 78, 97-108, 123-124; PECO Exhs. 1 & 2; Comp Exhs. 1, 9 & 10.

19. Complainant has not made any payments towards her balance since November 7, 2014.  PECO Exh. 1.

20. Although complainant’s gas and electric are both currently off, the complainant continues to incur customer charges for the gas and electric meters located at her residence.  Tr. 94. 

21. As of the date of the hearing, the complainant’s total unpaid balance, inclusive of late charges, totaled $2,678.33.  Tr. 80-81.

Termination of Electric and Gas Service

22. On July 2, 2014, PECO issued the complainant a termination notice for her electric service for non-payment of her outstanding balance.  Tr. 73; PECO Exh. 4.

23. On July 8, 2014, PECO issued a 72-hour shut-off notice to the complainant.  Tr. 73; PECO Exh. 4.

24. July 9, 2014, PECO issued a second 72-hour shut-off notice to the complainant.  Tr. 73; PECO Exh. 4.

25. On July 16, 2014, PECO terminated the complainant’s electric service for non-payment of her past-due bill.  Tr. 73; PECO Exh. 4; Comp. Exh. 7.

26. On July 30, 2014, the complainant paid the reduced requirements of $130.00 to have her electric service restored.  Tr. 74; PECO Exhs. 1 & 4.

27. On July 30, 2014, PECO restored the complainant’s electric service.  Tr. 75.

28. Complainant declined an offered payment arrangement because she was disputing her outstanding balance.  Tr. 74.

29. PECO closed out the complainant’s billing dispute after it investigated her outstanding balance and determined that there were no lost payments and that her balance was correct.  Tr. 74-75; PECO Exh. 4. 

30. Once PECO closed out the complainant’s billing dispute, her balance became due for collection.  Tr. 74-75; PECO Exh. 4.  

31. On August 22, 2014, PECO issued the complainant a termination notice for her electric service for non-payment of her outstanding balance.  Tr. 76; PECO Exh. 4.

32. On August 27, 2014, PECO issued a 72-hour shut-off notice to the complainant.  Tr. 76; PECO Exh. 4. 

33. On August 29, 2014, PECO issued a second 72-hour shut-off notice to the complainant.  Tr. 76; PECO Exh. 4.

34. On September 10, 2014, PECO terminated the complainant’s electric service for non-payment.  Tr. 79; PECO Exh. 4.

35. After PECO terminated the complainant’s electric service on September 10, 2014, she filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  Tr. 76-77; PECO Exh. 9.

36. PECO halted the termination process for the complainant’s gas service after she filed her informal complaint.  Tr. 76; PECO Exh. 4.

37. On October 7, 2014, BCS issued a decision dismissing the complainant’s informal complaint.  Tr. 77.

38. On October 17, 2014, PECO issued the complainant a termination notice for her gas service for non-payment of her outstanding balance.  Tr. 80; PECO Exh. 4.

39. On October 22, 2014, PECO issued a 72-hour shut-off notice to the complainant.  Tr. 80; PECO Exh. 4.

40. On October 24, 2014, PECO issued a second 72-hour shut-off notice to the complainant.  Tr. 80; PECO Exh. 4.

41. On November 7, 2014, PECO terminated the complainant’s gas service for non-payment.  Tr. 77-78, 80; PECO Exh. 4.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Incorrect Charges

In her Complaint, the complainant placed check-marks in the boxes indicating that “the utility is threatening to shut off my service or has already shut off my service” and “incorrect charges are on my bill.”  Specifically, the complainant alleged that there were incorrect charges on her March 2014 bill.  The complainant further alleged that her July 2014 payment of $160.00 was not credited to her account.  However, at the time of the hearing, the complainant alleged for the first time that there are incorrect charges on her bill as far back as 2012.  Complainant further alleged that her gas and electric service were improperly terminated.  

The complainant also indicated at the time of the hearing that she wanted to address the March 14, 2013 Initial Decision issued by Administrative Law Judge (ALJ) Cynthia Williams Fordham at Docket No. F-2012-2315920.  In that decision, ALJ Fordham determined that the complainant was responsible to pay her then outstanding balance of $607.50 within sixty days of the Commission’s Final Order in that proceeding.  I informed the complainant that, since ALJ Fordham’s decision became final by Final Order entered on May 22, 2013, any issues addressed in that proceeding could not be addressed in this proceeding.
 

Regarding the remainder of the complainant’s $2,678.33 unpaid balance that accrued after ALJ Fordham issued her decision, as well as the March 2014 bill referenced by the complainant in her Complaint, the complainant could not offer a clear explanation as to why she believes there are incorrect charges on her bill, or why her balance is incorrect.  I explained to the complainant at the outset of the hearing that it is her burden in this matter to show that there are incorrect charges on her bill.  However, after I asked her numerous times for an explanation, it became clear that she cannot substantiate her claim that there are incorrect charges on her bill:

ALJ:


I’m still trying to understand why you’re saying there are incorrect charges on your bill.  But all I’m getting is ---.

Ms. Blackwood:
$2,000, sir.

ALJ:


Yeah, but I don’t know where.  What months are you saying they billed you incorrectly?

Ms. Blackwood:
Maybe they have to show you when that money’s owed because I can’t.

ALJ:


You can’t show me where it was wrong?

Ms. Blackwood:
No, because there’s $2,000 on my bill and I’m outside a house.  And they have to prove to you where the $2,000 come from.  I don’t think we need to prove it.  They need to prove it because they’re the one who keep saying I owe it.  And they can’t give me a date and they can’t give me nothing.  They only say I owe it.  

Tr. 44-45.  Nevertheless, I asked several more times in an effort to afford the complainant a full opportunity to explain why she believes there are incorrect charges on her bill.  Eventually the complainant offered as an explanation that although she may have occasionally been late with her payments, she always paid her bills in full.  Moreover, the complainant testified that she never missed a payment on her PECO bills.

Contrary to the testimony offered by the complainant, respondent’s witness testified and offered evidence to demonstrate that every payment submitted by the complainant to PECO has been properly credited to her account.  Moreover, each money order receipt supplied by the complainant (complainant’s exhibits 9 and 10) appeared on her PECO Account Activity Statement (PECO exhibit 1) and were clearly credited against her balance.
  Also, regarding the March 2014 bill challenged by the complainant, respondent’s witness demonstrated that the charges the complainant complained about were actually electric supplier charges assessed by her former electric supplier, Great American Power.  These were not charges assessed by PECO.  Lastly, PECO’s witness demonstrated that the complainant’s continually growing balance was the direct result of her repeated failure to pay her bills on time, in full, or sometimes even at all.  

Since the complainant was not able to demonstrate that there are incorrect charges on her bill or that her unpaid balance is incorrect, and also because PECO demonstrated that the complainant’s balance was the direct result of her repeated failure to pay her bills on time, in full, or sometimes at all, this portion of the complainant’s Complaint is denied.

Termination of Service



Regarding authorized termination of service, a public utility is authorized to terminate service for nonpayment of an undisputed delinquent account.  66 Pa.C.S.A. § 1406(a)(1).  The public utility must provide notice of the termination of service in the form of a written notice provided ten days prior to the shut off and also attempt to contact the costumer in person or via telephone at least twice prior to the termination.  66 Pa.C.S.A. § 1406(b)(1)(i & ii). 



In the present case, the complainant testified that PECO never should have terminated her gas or electric service because she always paid the billing amount that was requested of her.  Moreover, complainant testified that PECO did not send her notices when they terminated her services.  



In response, respondent’s witness testified that prior to PECO terminating the complainant’s electric service in September 2014; the complainant advised PECO that she was disputing her outstanding balance.  PECO’s witness explained that PECO investigated the complainant’s balance and determined that there were no lost payments, and that her balance was correct as rendered.  Upon completion of the investigation, PECO closed out the complainant’s dispute and her balance then became due for payment.  The complainant’s failure to pay her balance prompted PECO to again start the process to terminate her electric service for non-payment.    



Similarly, PECO halted the process to terminate the complainant’s gas service for non-payment after she filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on September 10, 2014.  Once BCS dismissed the complainant’s informal complaint on October 7, 2014, PECO resumed the process to terminate her gas service for non-payment.



Regarding the termination process and the notices PECO provided to the complainant, PECO’s witness testified and offered evidence to demonstrate that PECO issued a ten day notice to the complainant prior to the termination of her electric service in July 2014 and again in September 2014.  (Tr. 73, 76; PECO Exh. 4).  Moreover, PECO’s witness demonstrated that PECO issued two separate 72-hour notices to the complainant prior to each termination.  (Tr. 73, 76; PECO Exh. 4).  Regarding the termination of the complainant’s gas service in November 2014, PECO issued the required ten day notice as well as two separate 72-hour notices.  (Tr. 80; PECO Exh. 4).  Moreover, respondent’s witness demonstrated that it terminated the complainant’s services on all three occasions for non-payment of her outstanding balance.  



The complainant clearly failed to meet her burden of demonstrating that PECO incorrectly or improperly terminated her electric and gas services.  Accordingly, the complainant’s Complaint is denied in its entirety. 
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.  66 Pa.C.S.A. § 332(a).

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.
4. Complainant failed to sustain her burden of demonstrating that there are incorrect charges on her bill.

5. A public utility is authorized to terminate service for nonpayment of an undisputed delinquent account.  66 Pa.C.S.A. § 1406(a)(1).  The public utility must provide notice of the termination of service in the form of a written notice provided ten days prior to the shut off and also attempt to contact the costumer in person or via telephone at least twice prior to the termination.  66 Pa.C.S.A. § 1406(b)(1)(i & ii).

6. Complainant failed to sustain her burden of demonstrating that respondent improperly terminate her gas and electric service.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Ena Blackwood against PECO Energy Company at Docket No. F-2014-2455548 is denied; and
2. That the record at Docket No. F-2014-2455548 is marked closed.

Date:
July 16, 2015

/s/







Christopher P. Pell 



Administrative Law Judge

� 	I subsequently issued an Order Granting Respondent’s Motion for Continuance on March 18, 2015.


� 	The Public Utility Code provides in pertinent part that “[a]fter an order has been made by the commission, any party to the proceedings may, within 15 days after the service of the order, apply for a rehearing in respect of any matters determined in such proceedings and specified in the application for rehearing. . . ”  66 Pa.C.S.A. § 703(f).  Clearly, the complainant has missed the deadline to seek rehearing on any issues addressed in her prior Complaint.





� 	As part of Complainant’s Exhibit 9 the complainant submitted ten separate money order receipts for my consideration.  Nine of the money order receipts submitted by the complainant referenced a PECO account number ending in “0809” while one money order receipt for a payment of $70.00 referenced a PECO account number ending in “7026.”  PECO Exhibit 1 clearly identifies the complainant’s account number as ending in“00809.”  Although PECO did not object to the admission of Complainant’s Exhibit 9, the complainant did not explain this account number discrepancy or why this particular receipt was offered for consideration.  
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