BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Safety First Ambulance LLC for the
:

right to begin to transport, as a common carrier,
:

by motor vehicle, persons in paratransit service,
:

A-2015-2472256

utilizing wheelchair vans, between points in 

:

Montgomery, Delaware and Bucks counties

:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge



The undersigned dismissed the Application for the following reasons:  the Applicant failed to comply with the presiding officer’s Order directing the Applicant to have counsel enter an appearance by July 27, 2015; the Applicant failed to comply with the presiding officer’s Order directing the Applicant to respond to the Joint Protestants’ First Set of Interrogatories and Document Requests by July 27, 2015; and it is appropriate to grant the Respondent’s Motion for Sanctions. 

HISTORY OF THE PROCEEDING



On March 16, 2015, Irina Kourinnoi, the Secretary of Safety First Ambulance LLC, (“Safety First Ambulance” or “Applicant”) filed an application with the Pennsylvania Public Utility Commission (“Commission”) for the right to begin to transport, as a common carrier, by motor vehicle, persons in paratransit service in wheelchair vans between points in Montgomery, Delaware and Bucks counties. 


Notice of the application was published in the April 11, 2015 Pennsylvania Bulletin.  Protests were due on or before April 27, 2015.


On April 17, 2015, Barnett Satinsky, Esquire, filed protests on behalf of Suburban Transit Network, Inc. t/a Transnet (“Transnet”), Willow Grove Yellow Cab Co., Inc. t/d/b/a Bux-mont Yellow Cab and t/d/b/a Bux-mont Transportation Services Co. (“Bux-Mont”), Easton Coach Company, t/a Norristown Transportation Company (“ECC”), Tri County Transit Services, Inc. (“Tri County”) and Bucks County Transport, Inc. (“BCI”) (“Joint Protestants”).


On April 20, 2015, the Joint Protestants, through their counsel, mailed their First Set of Interrogatories to the Applicant by certified mail, return receipt requested.  



The Applicant’s response to the Joint Protestants’ First Set of Interrogatories was due on May 11, 2015, within twenty (20) days of service of the request.  52 Pa.Code § 342(d).



The Applicant failed to object to any of the Interrogatories and failed to provide answers to the Protestants’ First Set of Interrogatories.  52 Pa.Code § 342(c)-(e).



On May 20, 2015, the Joint Protestants, through their counsel, filed a Motion to Compel Applicant Safety First Ambulance LLC to Answer Joint Protestants’ First Set of Interrogatories.  52 Pa.Code § 5.371.



The response to the Motion was due within five days of service.  52 Pa.Code 

§ 5.371 (b).  No response was filed.


By hearing notice dated June 29, 2015, the case was assigned to Administrative Law Judge Cynthia Williams Fordham and an in-person hearing was scheduled for August 27, 2015, at 10:00 a.m.


In the Prehearing Order and Order Granting Motion to Compel, dated July 16, 2015, the undersigned stated that the Commission’s rules require corporations to be represented by counsel.  The Applicant was instructed to have counsel file a notice of appearance by July 27, 2015, pursuant to 52 Pa.Code §§ 1.24(b) and 1.25.  The parties were notified that the application would be dismissed if the Applicant did not have counsel by July 27, 2015.


To date there is no record of an attorney filing a notice of appearance on behalf of the Applicant.


Furthermore, in the July 16, 2015 Order, the undersigned granted the Joint Protestants’ Motion to Compel Applicant Safety First Ambulance LLC to Answer Joint Protestants’ First Set of Interrogatories pursuant to 52 Pa.Code §§ 5.342, 5.371 and 5.372.  The Applicant was ordered to respond to the Joint Protestants’ First Set of Interrogatories and Document Requests on or before July 27, 2015.



The Applicant did not respond to the discovery requests.



On July 28, 2015, counsel for the Joint Protestants filed a Motion for Sanctions to Dismiss the Application.



The response to the Motion was due within five days of service.  52 Pa.Code 

§ 5.371 (b).  No response was filed.



The record in this case consists of the pleadings and the Prehearing Order.  The record closed on August 6, 2015.
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Applicant is the proponent of a rule or order and, therefore, bears the burden of proof.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Non individuals Must Be Represented by Counsel/Failure to Comply With Presiding Officer’s Order



The Applicant in this case is a limited liability company that is not represented by counsel.  The application was filed by the Secretary of the company.  Several corporations filed protests, through their counsel.  Since the protests were not withdrawn, a hearing date was scheduled.  Thus, it is clear that this is an adversarial proceeding.  The Commission’s regulations concerning representation and notice of appearance are set forth in 52 Pa.Code §§ 1.21-1.24.  The Commission’s regulations require partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities to be represented by attorneys in adversarial proceedings before the Commission.  52 Pa.Code §§ 1.21-1.23.  



The Commission’s regulations at 52 Pa.Code §§ 1.21-1.24 provide in pertinent part:

§ 1.21. Appearance

(a)  Individuals may represent themselves. 

(b)  Except as provided in subsection (a), persons in adversarial proceedings shall be represented in accordance with §1.22 (relating to appearance by attorneys and legal intern). For purposes of this section, any request for a general rate increase under § 1307(f) or
§ 1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding. 

(c)  In nonadversarial proceedings, persons may be represented in the following manner: 
   (1)  A partner may represent the partnership. 
   (2)  A bona fide officer of a corporation, trust or association may represent the corporation, trust or association. 
   (3)  An officer or employee of an agency, political subdivision or government entity may represent the agency, political subdivision or government entity. 

§ 1.22. Appearance by attorney or certified legal intern.

(a)  Subject to § 1.21(a) (relating to appearance), an attorney at law admitted to practice before the Supreme Court of Pennsylvania shall represent persons in Commission proceedings. 

(b)  An attorney not licensed in this Commonwealth may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules. 
(c)  A law student meeting the requirements of Pa.B.A.R. No. 321 (relating to requirements for formal participation in legal matters by law students) may appear in a Commission proceeding consistent with Pa.B.A.R. No. 322 (relating to authorized activities of certified legal interns). 

§ 1.23. Other representation prohibited at hearings.

(a)  Persons may not be represented at a hearing before the Commission or a presiding officer except as stated in § 1.21 or 
§ 1.22 (relating to appearance; and appearance by attorney or certified legal intern). 

§ 1.24. Notice of appearance or withdrawal.

…
(b)  Attorneys. 

   (1)  Appearance by initial pleading. An attorney who signs an initial pleading in a representative capacity shall be considered to have entered an appearance in that proceeding.
   (2)  Appearance in all other instances. An attorney shall file with the Secretary a written notice of appearance. 

…
     (ii)  Filing. 

       (A)  Appearance. The notice of appearance shall be served on the parties to the proceeding, and a certificate of service shall be filed with the Secretary. 



In 52 Pa.Code § 1.8, the term “person” is defined as “individuals, corporations, partnerships, associations, joint ventures, other business organizations, trusts, trustees, legal representatives, receivers, agencies, governmental entities, municipalities or other political subdivisions”.



In addition to the Commission’s regulations, it is well established that corporations must be represented by an attorney in adversarial proceedings, including those before the Commission.  Walacavage v. Excell 2000, Inc., 331 Pa. Super. 137, 480 A.2d 281 (1984), The Spirit of the Avenger Ministries v. Commonwealth, 767 A.2d 1130 (Pa. Cmwlth. 2001), James and Judith Simon v. Franklin Water Company, Docket No. C-00956589 (Opinion and Order entered January 29, 1996), Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Myers Transportation Services, Inc., Docket No. A-00114905 (Opinion and Order entered April 10, 2003). Application of UniCare Ambulance LLC, Docket No. A-2014-2407753 (Initial Decision dated July 28, 2014, Final Order entered September 16, 2014),  Application of Constance Love Connection Van Service LLC., Docket No. A-2014-2428260 (Initial Decision dated November 20, 2014, Final Order entered January 26, 2015).



The Applicant was informed of the requirement that it must have counsel by hearing notice dated June 29, 2015, and in the Prehearing Order and Order Granting Motion for Sanctions dated July 16, 2015.  In the Prehearing Order, the Applicant was instructed to have counsel file a notice of appearance on or before July 27, 2015.  To date no notice has been filed.  The evidence in the record indicates that the U.S. Postal Service did not return the hearing notice or the Prehearing Order to the Commission.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994). 



The Applicant in this matter is not represented by counsel.  In the Prehearing Order and Order Granting Motion to Compel, dated July 16, 2015, the Applicant was informed that the hearing would be cancelled and the application would be dismissed if a notice of appearance was not filed by July 27, 2015.  No attorney has filed a notice of appearance on behalf of the Applicant.  


The Commission has dismissed a complaint without a hearing when the complainant who was not an individual failed to comply with the presiding officer’s order to have counsel file a notice of appearance by a date certain.  Failure to comply with an order issued by a presiding officer warrants dismissal of the complaint.  New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076 (Opinion and Order entered June 24, 2009); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, 2006 Pa PUC LEXIS 64 (Opinion and Order entered July 31, 2006).  In Snyderville, supra, the Commission stated that “An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa.PUC LEXIS 3 (Opinion and Order entered March 3, 2003).  Furthermore, the Commission has dismissed an application without hearing when the applicant who was not an individual failed to comply with the presiding officer’s order to have counsel file a notice of appearance by a date certain.  Application of Rescue Tech, Inc., Docket No. A-00123170 (Initial Decision dated February 22, 2007, Final Order entered April 9, 2007), Application of UniCare Ambulance LLC, Docket No. A-2014-2407753 (Initial Decision dated July 28, 2014, Final Order entered September 16, 2014).


Since the Applicant failed to comply with the order to have counsel file a notice of appearance by July 27, 2015, the application is dismissed.
Failure to Comply With Presiding Officer’s Order/Failure to Respond to Discovery Requests


In addition, in the Prehearing Order and Order Granting Motion to Compel, dated July 16, 2015, the undersigned granted the Joint Protestants’ Motion to Compel Applicant Safety First Ambulance LLC to Answer Joint Protestants’ First Set of Interrogatories pursuant to 
52 Pa.Code §§ 5.342, 5.371 and 5.372.  The Applicant was ordered to respond to the Joint Protestants’ First Set of Interrogatories and Document Requests on or before July 27, 2015.



The Applicant did not respond to the discovery requests.


The Commission has dismissed a complaint without a hearing when the complainant corporation failed to comply with the presiding officer’s order.  Failure to comply with an order issued by a presiding officer warrants dismissal of the complaint.  New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, 2006 Pa PUC LEXIS 64 (Opinion and Order entered July 31, 2006).  Furthermore, the Commission has dismissed an application without hearing when the applicant corporation failed to comply with the presiding officer’s order granting a Motion to Compel discovery.  Application of UniCare Ambulance LLC, Docket No. A-2014-2407753 (Initial Decision dated July 28, 2014, Final Order entered September 16, 2014).



Accordingly, it is appropriate to dismiss the Application in light of the Applicant’s failure to comply with the Prehearing Order and Order Granting Motion to Compel, dated July 16, 2015.
Motion for Sanctions to Dismiss the Application.



On July 28, 2015, counsel for the Joint Protestants filed a Motion for Sanctions to Dismiss the Application.  The Joint Protestants stated that they could not prepare for the hearing without the answers to the discovery requests and that the Applicant could not proceed to the hearing without counsel.


The response to the Motion was due within five days of service.  52 Pa.Code 

§ 5.371 (b).  No response was filed.



The Commission regulations at 52 Pa.Code §§ 5.371 and 5.372 govern sanctions. Those sections read as follows:  

5.371. Sanctions—general.

(a)  The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs: 

   (1)  A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter. 
   (2)  A party deponent or an officer or managing agent of a party refuses to obey or induces another to refuse to obey an order of a presiding officer respecting discovery, or induces another not to appear. 

(b)  A motion for sanctions may be answered within 5 days of service or, in the alternative, the motion may be answered orally at a hearing if a timely hearing has been scheduled within the same 5-day period. 

(c)  The presiding officer will rule on the motion as soon as practicable. The motion should be decided within 20 days of its presentation. 

(d)  A failure to act described in subsection (a) may not be excused on the ground that the discovery sought is objectionable unless the party failing to act has filed an appropriate objection or has applied for a protective order. 

§ 5.372. Sanctions—types.

(a)  The presiding officer, when acting under § 5.371 (relating to sanctions—general) may make one of the following: 

…
   (3)  An order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, or entering a judgment against the disobedient party or individual advising the disobedience. 



In the instant case, the Joint Protestants requested that the Application of Safety First Ambulance be dismissed.  The following is undisputed: that the Applicant did not file objections to the discovery requests within the time set forth in the Commission regulations; and that, after the Motion to Compel was granted, the Applicant did not submit Answers to the Interrogatories and Document Requests.  The Applicant failed to comply with the Prehearing Order dated July 16, 2015, granting the Motion to Compel the Applicant to submit full and complete answers to the Joint Protestants First Set of Interrogatories and Document Requests by July 27, 2015.  The Applicant did not file a response to the Applicant’s Motion for Sanctions.  Therefore, no explanation has been provided.  



Since the Applicant failed to answer, file objections, or otherwise respond to discovery requests and the Applicant refused to obey an order of a presiding officer regarding discovery, the hearing scheduled for August 27, 2015, is cancelled and the Application is dismissed in accordance with 52 Pa.Code §§ 5.371(a)  and 5.372 (a)(3). 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 1103.


2.
That the Applicant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
Mail sent to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).



4.
The Commission’s regulations require partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities to be represented by attorneys in adversarial proceedings before the Commission.  52 Pa.Code §§ 1.21-1.23.  



5.
It is well established that parties that are not individuals must be represented by an attorney in adversarial proceedings, including those before the Commission.  Walacavage v. Excell 2000, Inc., 331 Pa. Super. 137, 480 A.2d 281 (1984), The Spirit of the Avenger Ministries v. Commonwealth, 767 A.2d 1130 (Pa. Cmwlth. 2001), James and Judith Simon v. Franklin Water Company, Docket No. C-00956589, (Order entered January 29, 1996), Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Myers Transportation Services, Inc., Docket No. A-00114905, (Order entered April 10, 2003), Application of UniCare Ambulance LLC, Docket No. A-2014-2407753 (Initial Decision dated July 28, 2014, Final Order entered September 16, 2014),  Application of Constance Love Connection Van Service LLC., Docket No. A-2014-2428260 (Initial Decision dated November 20, 2014, Final Order entered January 26, 2015).

.



6.
A party’s failure to answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required may not be excused on the ground that the discovery sought is objectionable unless the party failing to act has filed an appropriate objection or has applied for a protective order.  52 Pa.Code § 5.371.


7.
The presiding officer, when acting under 52 Pa.Code § 5.371, may enter a judgment against the disobedient party or individual advising the disobedience.  52 Pa.Code 

§ 5.372(a)(3).  



8.
The Commission can dismiss a complaint or application without a hearing when the party fails to comply with the presiding officer’s order.  Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa. PUC LEXIS 3 (Opinion and Order entered March 3, 2003), Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032, 2006 Pa PUC LEXIS 64, (Opinion and Order entered July 31, 2006), Application of Rescue Tech, Inc., Docket No. A-00123170 (Initial Decision dated February 22, 2007, Final Order entered April 9, 2007), Application of UniCare Ambulance LLC, Docket No. A-2014-2407753 (Initial Decision dated July 28, 2014, Final Order entered September 16, 2014). 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Application of Safety First Ambulance LLC at Docket No. A-2015-2472256 is dismissed.


2.
That the Joint Protestants’ Motion for Sanctions is granted.



3.
That the hearing in this matter is cancelled.


4.
That this case be marked closed. 

Date:
August 20, 2015




/s/












Cynthia Williams Fordham








Administrative Law Judge 
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