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ORDER

BY THE COMMISSION:

On March 18, 2015, pursuant to Chapter 11 of the Public Utility Code, 66 Pa. C.S. §§ 1101–1103, Aqua Pennsylvania, Inc. (Aqua PA) and Superior Water Company, Inc. (SWC) (collectively, the Joint Applicants) jointly filed the above-captioned application seeking approval of a transfer, by merger, of all stock and rights of SWC to Aqua PA.
Pursuant to 52 Pa. Code § 5.14, relating to applications requiring notice, a notice of the proposed transfer of control by merger, was published in the Pennsylvania Bulletin on March 25, 2015, in Volume 45 (45 Pa.B. 1592), with a protest period ending April 13, 2015.  A notice was also published in the Reading Eagle, the Daily Local News and The Times Herald, periodicals of general circulation in the counties of Berks, Chester and Montgomery, Pennsylvania, on March 25 and April 1, 2015.  Copies of the joint application were served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement, and surrounding municipalities and municipal authorities.  Further notice was not required.  
On April 13, 2015, pursuant to 52 Pa. Code § 5.51, the North Coventry Water Authority (NCWA) protested the joint application.  NCWA operates public water facilities within one mile of the Suburbia System currently owned and operated by SWC.  NCWA claimed that the joint application failed to address the following issues:

1.
To demonstrate Aqua PA’s intent, willingness or capability to improve the water quality with SWC’s Suburbia System.  

2.
To insure that the affected public will receive access to safe and reliable water supplies.  

3.
To demonstrate that the acquisition will benefit the public interest and further the benefits of regionalization and economies of scale. 

4.
To account for the close proximity (well within one mile) of NCWA’s public water system to SWC’s Suburbia System.  

5.
To provide maps detailing the specific boundaries of the Suburbia System as understood and agreed to by the Joint Applicants.  It cannot be confirmed whether or not the proposed transaction overlaps with NCWA’s existing service territory.  

6.
To confirm that the proposed transaction would not adversely affect NCWA’s current water operations.  

On April 14, 2015, the Office of Consumer Advocate (OCA) filed a Notice of Intervention, pursuant to 52 Pa. Code Section 5.71(a) and 71 P.S. Code § 309-4 to protect the interests of SWC and Aqua PA’s current customers.  

On April 30, 2015, Aqua PA filed a Preliminary Objection to NCWA’s participation in this matter on the basis that NCWA lacks standing to protest the joint application proceeding because it has no direct, immediate or substantial interest in the subject matter.  

On May 11, 2015, NCWA filed an Answer to Aqua PA’s Prelminary Objection.

On June 17, 2015, an Order was issued denying Aqua PA’s Prelminary Objection.

On July 1, 2015, Aqua PA filed Notices of Deposition for Dennis B. Hullman, P.E., and Stephen P. Duning, the Chairman and Manager of NCWA, respectively.

On July 13, 2015, NCWA filed Objections to the Notices of Depositions.

On July 14, 2015, an Order was issued denying the Objections to the Notices of Depositions, and Orders authorizing the deposition of Dennis B. Hullman, P.E., and Stephen P. Dunning, the Chairman and Manager of NCWA, were issued.

On July 14, 2015, a Notice of Hearing for an In-person Prehearing Conference to be held July 24, 2015, was issued.  Also on July 14, 2015, an unopposed request for the issuance of a Protective Order was filed.  That request was granted, and a Protective Order subsequently issued on July 17, 2015.  

On July 24, 2015, at 10:00 a.m., before ALJ Dennis Buckely of the Commission in Harrisburg, Pennsylvania, an In-person Prehearing Conference took place.  
At the Prehearing Conference, the Petition to Intervene filed by the OCA on April 14, 2015, being unopposed, was granted.  The OCA also stated in both its prehearing memorandum and at the prehearing conference that no public input hearing had been requested.  The parties agreed to use their best efforts to move the process forward.
On August 4, 2015, NCWA filed a Notice of Withdrawal of its Protests in these proceedings.  In its Notice, NCWA stated that based on the results of informal discovery and bilateral discussion, NCWA had determined that participation in this proceeding was no longer necessary to guard its interest.  

On August 10, 2015, a conference call was held which included representatives of the remaining active parties in these cases, the Joint Applicants and the OCA.  The OCA confirmed that it has no outstanding issues to litigate in these cases.  

On August 11, 2015, an Order was issued by the ALJ Dennis J. Buckley to refer the joint application to the Commission’s Bureau of Technical Utility Services for disposition.
The Applicants
Aqua PA, utility code 210104, is a regulated public utility duly organized and existing under the laws of the Commonwealth of Pennsylvania with its principal office located at 762 W. Lancaster Avenue, Bryn Mawr, Pennsylvania 19010.  Aqua PA is a wholly-owned subsidiary of Aqua America, Inc. (Aqua America), a Pennsylvania corporation that provides drinking water and wastewater treatment infrastructure and services in Pennsylvania, Ohio, North Carolina, Illinois, Texas, New Jersey, Indiana and Virginia.   
Aqua PA presently serves greater than 420,000 connections, representing a population of approximately 1.4 million, throughout thirty-one counties in the Commonwealth of Pennsylvania, including Berks, Chester and Montgomery counties.  It has been in the water supply business, in its own name and through its predecessors, for over 125 years.  

SWC, utility code 212955, is a regulated public utility duly organized and existing under the laws of the Commonwealth of Pennsylvania with its principal office located at 1885 Swamp Pike, Suite 109, Gilbertsville, Pennsylvania 19525.  SWC has been in the water delivery business for over 25 years, and presently serves 3,500 customers, through five systems:  Center Point Farm, Ivy Ridge, Meadowbrook, Suburbia, and Main, within portions of Berks, Chester and Montgomery Counties, Pennsylvania.  
The Merger Transaction
SWC Acquisition Corp. (Merger Sub) is a wholly-owned subsidiary of Aqua America that was incorporated for the purpose of consummating the proposed merger transaction.  On February 13, 2015, Aqua America, Inc., Aqua PA, SWC and Merger Sub entered into an Agreement and Plan of Merger (Merger Agreement) whereby Merger Sub will merge with and into SWC.  SWC will be the surviving corporation and become a direct, wholly-owned subsidiary of Aqua PA.  
Under the terms of the Merger Agreement, all of the issued and outstanding shares of stock of SWC will be converted into the right-to-receive stock of Aqua PA, on the terms and conditions set forth in the Merger Agreement.   
Public Interest Considerations

The Joint Applicants claim that the proposed transfer of control is in the public interest for the following reasons:

· Economies of scale created by Aqua PA’s acquisition of SWC will benefit the SWC customers that might not be present absent the proposed transaction;
· Aqua PA has existing water systems in Berks, Chester and Montgomery Counties.  The expansion of Aqua PA’s service territory will therefore enhance the regionalization of water service in those counties and the surrounding area; 
· Aqua PA possesses the technical expertise, professional staff  and the financial resources to operate the SWC system and finance improvements to the system;
· Aqua PA and SWC’s existing customers will not be adversely affected by the merger; 

· Aqua PA is fully capable of consummating this merger while continuing the provision of efficient, reasonable and adequate service throughout its various systems in Pennsylvania; 

· There is a continued need for water service in the areas of Berks, Chester and Montgomery Counties where SWC serves, and Aqua PA is fit to provide service;

· No competitive advantage will be created either as a result of the merger or by Commission approval of this joint application; 

· The Merger Agreement is executed by the majority of current SWC stockholders and executive officers who desire to retire from and exit the water utility business; 
· The transfer of control will be transparent to customers, i.e., customers will continue to receive service under the same rates, terms and conditions as they do today; and 

· No tariff changes of either SWC or Aqua PA are being proposed as part of the merger transaction.

The proposed transfer of control by merger of SWC to Aqua PA will enhance the services provided by SWC by giving the company greater access to the financial and technical resources of Aqua PA.  Additionally, the transfer of control by merger of SWC to Aqua PA will allow for a smooth transition of ownership from owners who desire to exit the water utility business, to an organization with a proven record of providing quality service, while doing so without any changes in SWC’s rates, or terms and conditions of service.  For the reasons advanced by the Joint Applicants, we conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed transaction under City of York v. Pa. PUC, 295 A.2d 825 (Pa. 1972) and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007).
The Commission has determined that the Joint Applicants are current with their annual financial and Security Planning and Readiness Self Certification Form report filing requirements, and there are no outstanding Commission fines or assessments against the Applicants.

Having reviewed the instant application, we conclude that the proposed transfer of control of SWC to Aqua PA is necessary or proper for the service, accommodation, convenience, or safety of the public, and that the joint application should be approved; 
THEREFORE,

IT IS ORDERED:
1. That the joint application for the approval of the transfer, by merger, of all stock and rights of Superior Water Company, Inc. to Aqua Pennsylvania, Inc. is hereby approved and that a certificate of public convenience to be issued to the Joint Applicants evidencing our approval.
2. That within 30 days following consummation of the transaction approved by Ordering Paragraph No. 1, above, Aqua Pennsylvania, Inc. shall notify this Commission of the effective date of the merger.

3. That within 120 days following consummation of the transaction approved by Ordering Paragraph No. 1, above, Aqua Pennsylvania, Inc. shall file with this Commission such new affiliated interest agreements as may be necessary to govern transactions between Superior Water Company and Aqua Pennsylvania, Inc. 
4. That within 30 days following consummation of the transaction approved by Ordering Paragraph No. 1, the parties shall file a copy of the Articles of Merger with the Department of State, Bureau of Corporations and Charitable Organizations, to prove the merger was consummated. 
5. That if the Joint Applicants come to determine that the instant transaction will not occur, they shall promptly file with this Commission notice of such determination.
6. That upon filing of the notice required in Ordering Paragraphs No. 2 or 5, above, this case be marked closed.
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BY THE COMMISSION,






Rosemary Chiavetta






Secretary

 (SEAL)

ORDER ADOPTED:  September 17, 2015
ORDER ENTERED:  September 17, 2015
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