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ORDER 
BY THE COMMISSION:


This matter comes before the Commission a Petition for Waiver (Petition) filed by Gegen, LLC (Gegen) of our regulations at 52 Pa. Code § 29.334.  The Petition was published in the Pennsylvania Bulletin on May 16, 2015.  45 Pa.B. 2443.  Comments in response to the Petition were filed by Airport Limousine Service, Inc., t/d/b/a Embassy Coach (Embassy) and Germantown Cab Company (Germantown).
  Gegen filed responses to these comments.

Background

Gegen holds authority from the Commission to provide limousine service in designated areas in Pennsylvania.  Additionally, Gegen holds a brokerage license from the Commission.
In our order granting Gegen brokerage authority, we noted that requests for service are received by Gegen “via proprietary dispatch software….Carriers contracted with Gegen will be supplied the software and equipment to access all trip information.”  Application of Gegen, LLC for Brokerage License, Docket No. A-2012-2317300 (Order entered January 24, 2013).  Additionally, in our Order granting Gegen limousine authority, we noted that “all calls for service shall be taken from the dedicated phone number maintained at [Gegen’s] office, as will fax and internet calls for service.  All owners and drivers maintain company cell phones from which [Gegen’s] manager shall have direct connection service.  Dispatch of transportation is made via use of the software application developed by Uber Technologies, Inc.  Drivers for each of the vehicles accept the requests for transportation and provide transportation service, as demand requires.”   Application of Gegen, LLC for Limousine Authority, Docket No. A-2012-2339043 (Order entered August 15, 2013).

Commission regulations governing limousine service are found at 52 Pa. Code §§ 29.331-29.336.  Those regulations govern, inter alia, the tariff requirements for limousine carriers.  Specifically, 52 Pa. Code § 29.334 provides:
§ 29.334. Tariff requirements.

Limousine rates shall be based solely on time, and shall be contained in a tariff filed, posted and published under statute and this title.  The use of meters is prohibited.  The initial time period and each subsequent increment must be at least 30 minutes.

Gegen requests waiver of this regulation, eliminating the requirement that rates be based solely on time with 30 minute minimum increments.  Additionally, Gegen seeks permission to file a tariff that would not contain rates for trips arranged through the app and would not provide any notice of changes to the unspecified rates.  Finally, Gegen seeks a declaration that other certificated limousine carriers who use Gegen’s brokerage services may likewise amend their tariffs.
In support of its Petition, Gegen asserts that the current limousine tariff regulations are antiquated and preclude it from setting rates reflecting market forces and from adjusting those rates continuously.  Gegen alleges that consumers are able to obtain quotes for service, via the app, therefore negating any need for rate regulation.  In support of its Petition, Gegen cites our recent treatment of transportation network companies and the market-determined rates allowed that industry.  Gegen agrees not to violate the Pennsylvania Price Gouging Act, 73 P.S. §§ 232.1 et seq., in the event of a natural disaster or emergency.
Embassy’s response to Gegen’s Petition alleges that under Gegen’s proposal, there is no true discernable tariff that would be filed.  Embassy alleges that “there is no transparency to the public because the public has no idea, minute to minute, what it is likely to be charged by Uber operated limousine businesses.  The suggestion by Uber that there be ‘no specific rate schedule (and that it) can be changed without advance notice of change’ puts the public at risk of price gouging.”  Embassy argues that permitting unregulated and uncontrolled limousine charges, as proposed by Uber, would not only be contrary to the public’s best interest, but would also run contrary to a broker’s obligation to its customers to secure transportation that best meets the pricing needs of the passenger.  
Embassy suggests that, in the same manner as the tariff that applies to Yellow Z, there must be a cap to what the public can reasonably be charged.
  According to Embassy, unrestrained surge pricing and pricing that changes on a whim leave the public helpless to know what the outside limit of their fare might be at any given time.  Embassy argues that advanced reservation limousine service needs to be maintained as a separate and different service from call or demand taxi or TNC service, since they serve different segments of the riding public and are differentiated by the advanced reservation requirement for limousine service, as well as the type and kind of vehicles required for such service.  Embassy alleges that while the “app technology” used by more and more ground transportation entities is a formidable and useful dispatching tool, its use is not a justification for making wholesale changes to the basic tenets of regulating the transportation industry for the safety and benefit of the public.
Germantown alleges in its response to Gegen’s Petition that Gegen is currently violating Commission limousine tariff regulations and its request should be denied on that basis.  Germantown alleges that Gegen’s vehicles operate like taxicabs, responding to immediate demands for service and charging rates based on mileage and time, in violation of the Commission’s regulations. Germantown also alleges that 66 Pa. C.S. §§ 1301 and 1307 preclude the Commission from granting Gegen’s Petition.  Germantown argues that sliding scale rates are prohibited per § 1307, and simply citing “increased demand for its service” does not comport with the just and reasonable requirement of § 1301.  
Germantown argues that complete rate flexibility is not necessary for the limousine industry since limousines operate on an advance reservation basis and therefore can anticipate changes in demand.  Germantown alleges that the waiver would undermine the distinction between taxicab and limousine service and would fail to comply with basic tariff requirements, since it would not provide rates or rules.  Finally, Germantown alleges it has standing to intervene since granting Gegen’s Petition would effectively grant Gegen authorization to provide call or demand service, adversely affecting Germantown’s operations.
In response to Germantown’s Petition, Gegen alleges that it has no standing to intervene since Germantown is a call or demand carrier, not a limousine carrier.  Gegen alleges that Germantown’s concerns are “red herrings” and should be rejected.  Alternatively, Gegen proposes a two-year pilot program limited to Allegheny County.  Gegen also responded to Embassy’s comments, challenging the allgations contained therein.
Disposition

Germantown’s Intervention

At the outset, we note that this is a non-adversarial proceeding at this juncture.  Gegen’s Petition was published for comment.  Therefore, we will not treat Germantown’s Petition as a request for intervention, but rather as a comment to Gegen’s Petition, as permitted to be filed by any interested party.  We find that Germantown’s status as a call or demand carrier, whose operations may be affected by granting Gegen’s Petition, provides more than sufficient basis for Germantown to file comments.    
Gegen’s Petition 
Gegen’s Petition seeks a significant departure from established regulatory norms governing limousine tariffs.  As a starting point, we cite our August 11, 2015 Order establishing the relevant regulation, wherein we held:

§ 29.334. Tariff requirements.
We proposed amending this section to prohibit the use of meters. We believe that meters are unique to taxi service and should not be utilized in luxury limousine service. Further, we propose restricting limousines from basing tariffs on mileage. We believe that a mileage based rate is more akin to taxicab service. Limousine service is a luxury service, and should not be viewed as a substitute for taxicab service. The industries serve different transportation needs. A time based tariff is more consistent with the nature of limousine service.
Commentators generally agreed with our proposals. However, they argue that the regulations should also include a minimum initial time period. Further, commentators suggest that carriers be permitted to charge flat rates for select destinations.
We agree that setting a minimum initial time period is consistent with our intent. A limousine charging by the minute would be more akin to taxi service. Therefore, we adopt this comment and incorporate a 30 minute minimum initial charge. Additionally, we will also require minimum 30 minute increments for the same reasons justifying the minimum initial charge. Finally, we will not permit flat rate pricing. While we recognize the need for exact quotes in certain circumstances, we believe that a carrier will be able to provide that certainty within the tariff structure adopted. We note that this modifies our prior Order permitting flexible ratemaking. Investigation into Flexible Ratemaking for the Bus and Limousine Industries, Docket No. I-00960063 (Order entered October 16, 1997.).

Gegen requests that we reject our regulation and the premise upon which it is based.  For the reasons cited below, we are not persuaded that this is appropriate at this point.
As noted in our 2005 Order, a minimum initial charge and a tariff based on time is consistent with the attributes attendant to limousine service.  Limousine service is a luxury service, and should not be viewed as a substitute for ordinary taxicab service.  We also explained that a limousine charging by the minute or distance travelled would be more akin to taxi service.
  We believe that there is and remains a fundamental distinction between limousine service and taxi service, and this distinction is partially reflected in the tariff structure for each industry.  We agree with Germantown and Embassy that to allow Gegen complete tariff freedom to charge based on time, mileage and other factors would blur the lines of distinction between those industries, as well as the TNC industry, establishing an uneven playing field for these industries that would now be more prone to direct competition between industries.
  
Significantly, entry into the taxi industry remains subject to the establishment of public demand or need proof element, whereas we have dispensed with this requirement, and attendant geographic territorial limitations, for the limousine industry.  52 Pa. Code § 41.14(d).   While we are not inclined to dismiss the competitive market’s ability to ensure just and reasonable rates, we do have a responsibility to ensure the proper structure of that market for the safety and benefit of the public.  The rationale proffered in our order promulgating 52 Pa. Code §29.334, remains sound.  Under these circumstances, we are not persuaded that a waiver of our tariff regulations is appropriate.  Additionally, we are not inclined to approve the initiation of a pilot program for the reasons stated herein; THEREFORE,

IT IS ORDERED:

1. That Gegen’s Petition for Waiver is denied.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  September 17, 2015
ORDER ENTERED:  September 17, 2015
� Germantown filed a Petition to Intervene, to which Gegen filed an Answer.  In its Petition to Intervene, Germantown raises various substantive arguments concerning Gegen’s Petition.


� In our order approving Yellow Z’s application to provide transportation network service, we approved yellow Z’s proposal to include a 300% price cap on its rates.  


� We note that there is no evidentiary basis to support Germantown’s allegations that Gegen is currently utilizing an inappropriate tariff.   


� We note that Germantown is correct in its observation that limousine is service provided solely on advance reservation, unlike the taxicab industry.
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