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Docket No. M-2009-2092655 

ANSWER OF METROPOLITAN EDISON COMPANY, PENNSYLVANIA 
ELECTRIC COMPANY, PENNSYLVANIA POWER COMPANY AND 

WEST PENN POWER COMPANY TO THE PETITION FOR 
CLARIFICATION AND/OR RECONSIDERATION 

OF NRG RETAIL AFFILIATES 

TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION: 

Pursuant lo 52 Pa. Code § 5.572(e), Metropolitan Edison Company ("Met-Ed"), 

Pennsylvania Electric Company ("Penelec"). Pennsylvania Power Company ("Penn Power") and 

West Penn Power Company ("West Penn",) (collectively, the "Companies'") hereby submit this 

Answer to the Petition for Clarification and/or Reconsideration ("Petition") of NRG Retail 

Affiliates ("NRG") in the above-captioned proceeding. 

I. INTRODUCTION 

On April 23, 2015, the Pennsylvania Public Utility Commission ("Commission") 

issued a Tentative Order at the above-captioned docket ("Tentative Order") outlining a proposal 

for the development of an electric distribution company ("EDC") -provided standardized solution 

for the acquisition of historical interval usage and billing quality interval usage ("BQIU") data 

through a secure web portal. The Tentative Order sought comments from interested parlies on the 

proposal, which comments were submitted on May 26,2015 by a variety of EDCs, industry groups, 

customer groups, and electric generation suppliers ("EGSs"). Following consideration of those 

comments, the Commission issued a Final Order on the proposal on September 3. 2015 ("Final 



Order"). The Final Order prescribed the development of this web portal solution to take place in 

two phases, with a Single User - Multiple Request ("SU-MR") version to be implemented no later 

than eight months from the entry of the Final Order, and System-to-System (::StS") functionality 

lo be implemented no later than twelve monlhs following the entry of the Final Order. The Final 

Order also directed that the specifics of the SlS model are to be developed by reconvening the Web 

Portal Working Group for further discussion and subsequent recommendations to the Commission. 

On September 18, 2015, NRG filed its Petition seeking a Commission grant of 

reconsideralion and/or clarification and, more specifically, a directive thai EDCs be required to 

implement an interim solution referred to as the "Rolling EGS 10-day" solution in order to 

facilitate Ihe transfer of BQ1U data, to be available no later than December 31. 2015. NRG went 

on to argue that the Commission should find merit in this request on the basis that absent this data 

being provided. EGSs are disadvantaged against the EDCs' current provision of offerings under 

Act 129-mandated energy efficiency and conservation ("EE&C") programs, which NRG has 

construed to be in contradiction to requirements under the Electricity Generation Competition and 

Deregulation Act ("Competition Act"). 

Nol only does NRG fail to demonstrate any reasonable basis upon which it meets the 

established standard for reconsideralion. but this argument, if accepted, would fly in the face of 

both legislative intent and construct as well as the Commission's slated vision of EE&C offerings 

under today's statutory design. The Companies are committed to providing access to customer 

usage data as technologies are deployed and it becomes available, consistent with all statutory and 

Commission directives. However, NRG's Petition raises both a question of reasonableness of 

timelines in light of the current limited availability of this data, as well as concerns with respect to 

NRG's characterization of programs tied to statutory mandates and penalties to EDCs as 



"competitive" offerings from which EDCs presumably derive value - an argument that should be 

flatly rejected. 

II. ARGUMENT 

NRG's Petition Kails To Meet The Legal Standard For Reconsideration And Ignores 
Significant Timing Considerations 

In its Petition, NRG asserts that it has met the legal standard for reconsideration, noting 

that "[pjarties cannot be permitted by a second motion to review and reconsider, to raise the same 

questions which were specifically decided against them." Petition at 8. NRG acknowledges this, 

despite the fact that NRG and several of its EGS counterparts raised this very same proposal in 

their comments filed on May 26, 2015, which proposal was explicitly rejected. For NRG to now 

complain that the Commission did not consider this option, which the Commission clearly not only 

considered but also rejected, as evidenced by its discussion on pp. 9 and 15-19 of its Final Order, 

is simply incorrect. NRG goes on to note that, under the standards established by DulickJ a 

petition for reconsideration must plead newly discovered evidence, allege errors of law, or a 

change in circumslances. However, nowhere in NRG's petition is there a citation of how any of 

these three criteria have been met in this instance. 

Instead. NRG attempts to distinguish its request from those issues squarely decided within 

the confines of the comment process resolved by the Final Order. Specifically. NRG asserts that 

because the Commission does not provide direction as to the development of an "Active EGS 

rolling lO-day" solution, which differs from thai of cither the SU-MR or StS models that were 

ultimately directed by the Commission in its Final Order, reconsideration is warranted. As 

discussed above, the Commission specifically rejected the request made by certain of the EGSs, 

including NRG, lo mandate the "Active EGS 10-day" solution, and has instead established a 

Dulick v. Penmylvunia Cas ami Water Co., 56 Pa. i'.U.C. 553 (1982). 



procedure through which the solution lo provide the very data sought by NRG will be determined. 

The simple facl that NRG is not satisfied with the timeline directed for this solution, or the 

particular form it will take, does not constitute having met the standard for reconsideration. 

Furthermore, responses to NRG's Petition are due on or before Monday, September 28, 

2015. Even if reconsideration were granted on October 1, 2015, substantive directives modifying 

the Final Order would not likely be issued prior to the Commission's next scheduled meeting of 

October 22, 2015. This would effectively provide two months, once any additional directives are 

received, for EDCs to design, program, test and implement an entirely new data access solution. 

This is simply not possible, regardless of the number or cost of resources that an EDC could 

dedicate to such a project. Furthermore, most of the EDCs in Pennsylvania, including the 

Companies, will not themselves have access to the data to be provided through such a solution by 

the deadline requested. In fact, the Companies do not expect to have this data become available 

until the start of 2019, a fact recognized by NRG in its Petition. Therefore, to require EDCs to 

implement such a solution outside the timeframe required by the Commission, even if possible, 

would demand postponement other planned projects and diversion of resources all to create a data 

transfer model that will sit dormant for several years to come. 

NRG's Contentions That EGSs Must Be Empowered To Compete Against 
Statutorily Mandated EE&C Programs Is Wrong As A Matter Of Law And 
Raises An Issue That Is Outside The Scope Of This Proceeding 

NRG also contends that the Commission "may not have considered" that the "Rolling 

Option" it endorses is necessary to address a purported "'unfair competitive advantage" that EDCs 

obtain the way they use billing data to implement their Commission-approved Act 129 EE&C 

programs. As with other arguments in the Petition, however. NRG does not acknowledge that it 

raised the same issue in Comments to the Tentative Order, where it argued that "EGSs are the 

entities best suited to deliver the value-added products and services to consumers that are enabled 



with the deployment of smart meter technology," and recommended that the Commission redefine 

the role of EDCs such that "EDCs should not be encouraged or permitted to develop and offer 

value-added products and services that leverage smart meter technology." In light of NRG's prior 

comment - which the Commission considered and obviously rejected - NRG's claim that EDCs 

get an alleged "competitive advantage" with respect to Commission-approved Act 129 EE&C 

programs is neither "new" nor "novel" and, therefore, does not provide any valid basis for the 

Commission to grant reconsideralion of its final Order. Moreover, the Commission should reject 

these arguments because they reflect NRG's conception of the EE&C process and EDCs' role in 

it that are wrong as a matter of law. 

At the outset, it must be emphasized that EDCs do not offer Act 129 EE&C programs to 

"compete" with EGSs. as NRG erroneously asserts. Although NRG cites selective provisions of 

the Competition Act as alleged support for its arguments, it ignores a fact of overriding legal 

significance. The Pennsylvania legislature passed Act 129. and the Governor signed it, well after 

the passage and implementation of the Competition Act. 

Section 2806.1, which Act 129 added to the Public Utility Code, does not prohibit EGSs 

from offering "value added products and services," including EE&C measures. However, as NRG 

simply ignores, Section 2806.1 places a significant statutory mandate on EDCs, from which EGSs 

are totally absolved. Specifically, Section 2806.1 imposes directly on EDCs, and requires the 

Commission to continue to impose, specific targets for EDCs to reduce electric consumption and 

peak demand. Section 2806.1 also requires that EDCs Hie detailed plans identifying with 

specificity the measures they will impose to achieve targeted customer usage reductions. It also 

requires the Commission to review those plans in detail and approve them before they become 

effective - or dictate modifications as the Commission concludes may be necessary to achieve the 

goals of Act 129. 



Finally, and most importantly, Section 2806.1(g) requires EDCs to achieve their targeted 

usage reductions within a statutorily imposed cost cap and, at the same time, Section 2806.1(h) 

imposes substantial penalties, up to $20 million, for not achieving their required reductions by 

specific deadlines. In other words, while limiting how much EDCs may expend to achieve 

mandated usage reductions, Section 2806.1 subjects them to significant penalties if they do not 

reach their mandated reductions by specific points in time. 

As the foregoing summary of key Section 2806.1 provisions makes clear, EDCs did not 

adopt EE&C programs in an attempt to "[exploit] their monopoly positions to offer EDC branded 

value-added products and services.'* EDCs do nol "brand" anything. They notify customers of 

the availability of EE&C measures in the manner required under Commission-approved plans for 

implementing those measures. Moreover. EDCs are restricted to recovering only their actual costs 

to implement mandated EE&C programs - unless they spend above their cosl cap. which would 

leave them at risk of being in a nel loss position. Therefore, EDCs do not earn any profit on their 

efforts. In short, Section 2806.1 imposes significant burdens on EDCs, subjects them to risks of 

loss and substantial (up to $20 million) penalties, and provides no rewards of any kind; if EDCs 

do everything right, the best they can achieve is avoidance of a penalty and recovery of most - but 

not necessarily all - of the costs of implementing statutorily mandated EE&C programs. 

In light of the usage reductions imposed by Section 2806.1 and the risk of substantial 

penalties for failing to achieve those mandated usage reductions, there is no basis for NRG's 

contentions that EDCs are providing EE&C measures to augment their bottom line or that they are 

"exploiting their monopoly positions'" by simply doing what Act 129 contemplates and requires. 

Similarly, NRG is simply wrong in asserting that EE&C plans, which are developed and 

implemented with comprehensive Commission oversight and approval, are legally flawed unless 

those plans place EGSs on exactly the same footing as Conservation Service Providers ("CSP"). 



While NRG made those claims in the context ofits request lor specific forms of access to customer 

usage data, its argument appears to extend beyond data access to other matters that lie at the core 

of EDCs' Commission-approved EE&C plans. In that light. NRG's claim that EGSs are entitled 

to "a fair and equal opportunity to develop and offer competing value-added products and services" 

is both fundamentally incorrect and deeply troubling in several respects, particularly given NRG's 

misperception of what constitutes "fair and equal" under the circumstances present here. 

First, it is hardly a ''fair and equal opportunity" for EGSs to offer "competing value-added 

products and services" if they, unlike EDCs, have no obligation to achieve specific usage 

reductions by prescribed deadlines; are not restricted by mandated cost caps; and are not subjected 

to penalties if they miss their usage reduction targets. EGSs are free lo "cherry pick" the usage 

reduction opportunities that provide the greatest reductions al the leasl effort and lowest cost. This 

not only maximizes the business opportunities and profits for EGSs. it does so at the expense of 

EDCs. It makes EDCs' targeted reductions much harder to achieve, while keeping the same cost 

caps in place and continuing to subject EDCs to penalties for failing to achieve those reductions. 

Under these circumstances, what NRG characterizes as "fair and equal" treatment for itself would 

create the very real potential for confiscatory treatment of EDCs by requiring them to hit targets 

that have become unachievable and subjecting them to penalties when they fall short. 

Second, and in stark contrast to NRG's claims, Section 2806.1 creates and defines the role 

of CSPs as the primary providers of services needed to implement Act 129-mandaled EE&C 

measures. Section 2806.1 is silent with regard to EGSs providing such services. But, at the same 

time, there is nothing in that section that prohibits EGSs from obtaining Commission certification 

as CSPs in order to participate in EDCs' Commission approved EE&C plans. 

Third, Section 2806.1 creates a separate, self-contained, competitively-neutral process that 

gives any company wanting to provide EE&C measures a "fair and equal opportunity" to compete 
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to do so. Section 2806.1(a)(6) requires all EDCs to "competitively bid all contracts with 

conservation service providers," and that requirement is repeated in Section 2806.1(b)(l)(i)(E). 

Additionally, Section 2806.1 (a)(8) requires Commission review of "all proposed contracts prior to 

the execution of the contract with conservation service providers." Section 2806. l(m) requires 

that CSPs have "no direct or indirect ownership, partnership or other affiliated interest with an 

electric distribution company." Consequently, existing, Commission-approved EE&C plans 

provide fair, competitively-neutral means for those wishing to offer energy efficiency and 

conservation measures within the context of EDCs' EE&C plans to be able to do so. 

NRG's contentions, viewed in their broader context, claim a right for EGSs to compete not 

against CSPs - who were selected on the basis of statutorily imposed, Commission supervised, 

competitively neutral bidding processes - but against the entire EE&C concept as envisioned and 

carefully delineated in Act 129. Thus. NRG is promoting an entirely new vision for providing 

EE&C measures to customers that would, in effect, displace EDCs as the principal administrators 

of Act 129-compliant EE&C plans in their respective service areas. NRG's vision for providing 

EE&C measures would render meaningless the multiple provisions of Section 2806.1 that define 

the special role of CSPs in implementing EE&C plans, establish a competitively neutral process 

for CSP selection, and give the Commission authority to review and approve contracts with CSPs. 

That simply cannot be done without a legislative change that radically restructures Section 2806.1. 

In fact, the Commission already concluded as much in its Final Order in Investigation of 

Pennsylvania's Retail Electricity Market End Stale of Default Service. In that case. NRG argued 

that "EGSs are well-equipped at competitively offering such programs and services and, as such, 

should be the sole parties offering such programs." The Commission rejected NRG's position, 

stating: 



The Commission maintains its position that the provision of EE&C programs be 
retained by the EDCs. As staled in its Tentative Order, the Commission believes 
that the EDC-provision of EE&C programs allows for widespread oulreach to the 
majority of Pennsylvania's retail electric cuslomers. 

Even more importantly, NRG's contentions are totally inconsistent with the penalty provisions of 

Section 2806.1. NRG cannot claim a right to become the principal provider of EE&C measures -

thereby effectively displacing the current stalulory role of CSPs - while EDCs remain subject to 

significant penalties if they do not achieve mandated usage reductions that, under those 

circumstances, would be a function of factors outside their control. Making EDCs the guarantors 

of mandated usage reductions while, at the same time, removing from them the full authority to 

implement plans and measures that could achieve those reductions, is a "Catch-22" that violates 

due process, subjects EDCs to confiscatory rcgulalory requirements and. therefore, would not 

wilhstand legal scrutiny. Thus, the comprehensive re-interpretation of EDCs' role in the EE&C 

process that NRG envisions could not possibly be implemented without statutory changes that, at 

a minimum, eliminate the penalty provisions currently embedded in Section 2806.1. 

In addition lo the legal obstacles discussed above, NRG's atlempi io raise, in this case, 

issues about the fundamental nature of the EE&C process is procedurally flawed and should be 

rejected for thai reason as well. The FirstEnergy companies have now submitted two phases of 

EE&C plans thai were reviewed and approved by ihe Commission. The broader issues, like those 

necessarily implicated by that NRG's proposals, about ihe role of EDCs and CSPs in implementing 

Act 129-inandated EE&C plans, the compeiitive nature of the CSP selection process, Ihe duties 

and responsibilities of EDCs and the extent to which they can or should be held responsible for 

achieving targeted usage reductions while taking away the means for them to do so, are all issues 

thai could have been raised in prior Act 129 implementation or EE&C plan approval proceedings. 

They certainly do not belong here. This proceeding has a narrowly-defined goal related to 



technical data access issues and, therefore, has employed a streamlined procedural process to 

achieve lhal goal in a timely and expeditious fashion. Fundamental issues about the nature of the 

EE&C process are not, and were never intended to be, part of this case. Moreover, the process 

under which this case has proceeded is ill-equipped to tackle those issues. Accordingly, NRG's 

attempt to interject in this case, by means of a Petition for Reconsideration no less, broad issues 

about the nature of the EE&C process and EDCs and CSP role in that process should be rejected 

on that basis as well. 

WHEREFORE, for the reasons stated above, the Companies respectfully request that the 

Commission deny the Petition for Clarification and/or Reconsideration of the NRG Affiliates 

consistent with the reasons outlined in this Answer. Alternatively, the Companies request that it 

be made clear that to the extent the Petition is granted, any directives stemming therefrom do not 

apply to those companies whose smart meter data will not be available in advance of the deadlines 

established by the Commission's September 3, 2015 Final Order. 

Respectfully submitted. 

Dated: September 28, 2015 
Tori L. Giesler 
Attorney No. 207742 
FirstEnergy Service Company 
2800 Pottsville Pike 
P.O. Box 16001 
Reading, Pennsylvania 19612-6001 
(610) 921-6658 
tuieslerf??).firsteneî vcorD.com 

Counsel for Metropolitan Edison Company. 
Pennsylvania Electric Company, Pennsylvania 
Power Company and West Penn Power Company 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a true copy of the Answer of Metropolitan 
Edison Company. Pennsylvania Electric Company. Pennsylvania Power Company and West Penn 
Power Company to the Petition for Clarification of NRG Retail Affiliates upon the individuals 
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participant). 

Service by first class mail and/or electronic mail, as follows: 

Tanya J. McCloskey, Esq. 
Office of Consumer Advocate 
555 Walnut Street, 5111 Floor, Forum Place 
Harrisburg, PA 17101-1293 
imccloskeyfajpa.uov 

John R. Evans, Esq. 
Office of Small Business Advocate 
Commerce Building, Suite 202 
300 North Second Street 
Harrisburg, PA 17101 
joevanfgiDa.uov 

Johnnie E. Simms 
Bureau of Investigation and Enforcement 
Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 
i os i m m sffistatc. oa. us 

Terrance J. Fitzpatrick 
Donna M. .1. Clark 
Energy Association of Pennsylvania 
800 North Third Street., Suite 205 
Harrisburg, PA 17102 
ifilzpairickf^cneruypa-om 
dclarkfgleneruvDa.ort) 

Paul E. Russell. Esq. 
PPL Services Corporation 
Office of General Counsel 
Two North Ninth Street 
Allentown. PA I8I0I 
perussell6f),ppl wcb.com 

Romulo L. Diaz. Jr., Esq. 
Jack R. Garfinklc, Esq. 
W. Craig Williams, Esq. 
PECO Energy Company 
2301 Market Street 
P.O. Box 8699 
Philadelphia, PA 19101-8699 
Romulo.diazf^cxcloncorn.com 
.lack.uaiTuikle@cxeloncorp.com 
Ci'am.williams(a),exeloncoracom 

Tishekia E. Williams, Esq. 
Senior Counsel, Regulatory 
Duquesne Light Company 
411 Seventh Avenue, 16-1 
Pittsburgh, PA 15219 
lwilliamsfgldimliuht.com 
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Jim Hawley 
Michael Murray 
The Missiomdata Coalition 
1020 16Ul Street. Suite 20 
Sacramento. CA 95814 
ihawley(^)missionclala.oru 
mmurrayffimissiondata.ora 

Dick Munson 
Environmental Defense Fund 
18 S. Michigan Avenue. 12lh 1 
Chicago. IL 60603 
dmunsonf^edf.oru 

Pamela C. Polacek. Esq. 
Adeolu A. Bakare, Esq. 
Elizabeth P. Trinkle. Esq. 
McNees Wallace & Nurick LLC 
100 Pine Street 
P.O. Box 1166 
Harrisburg, PA 17108 
pDolacekfgimwn.com 
abakare@mwn.com 
etrinklefffimwn.com 

Bern ice K. Mclntyre 
WGL Energy Services Inc. 
13865 Sunrise Valley Drive., Suite 200 
Herndon. VA 20171 

Dated: September 28, 2015 
Tori L. Giesler 
FirstEnergy Service Company 
2800 Pottsville Pike 
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(610) 921-6658 
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Page 2 of 2 



MAIL ftOOM 
(610) 921-6633 

2£JIJG Moi rsviui- t : P IK I£ 
REflDffjG PA 19605-2159 

LTR 1 OF 1 

SHIP TO: 
ROSEMARY cmfiVErrn, SECRETORY 
Pfi PUBLIC UTILITY COMMISSION 
2ND FLOOR 
COMMONWEALTH KEYSTONE BUILDING 
400 NORTH STREET 

HARRISBURG Pfi 17120-0079 

PA 171 9-20 

UPS NEXT DAY AIR 
TRACKING «: 12 AE1 440 01 5752 3037 1 

B I L L I N G : P/P 

REF 1 : 5 0 3 0 0 3 
REF 2 : T O R I GIESLER-REAP-37 

LfiB-l-l 6B. OH 07/2015 

ptf P W 1 P i -par lHl lutm U * Ir t . i M p p t i i ^ l i r i n U i i l C EAVTVJJlXA. iKhdAHq i W l o R ^ n * -HtFf t i p V l n l Ii mn I f n IA Vi tuorddnc * v>iVi I '1*0*1 AduumtErJIIWI 

* * p j U & ^ v D l ^ » i i i r t j » i l * l # - n ( * * « a » d 'WD • D i l i 


