BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Amigo Cab, LLC


:

for Approval to provide taxi service between

:

points in the counties of Berks and Lancaster

:

A-2015-2475776

to points in Pennsylvania and
return


:

ORDER

This case concerns an 
Application for call or demand authority filed by Amigo Cab, LLC, for approval to provide taxicab service between points in Berks and Lancaster Counties to points in Pennsylvania and return.  There are presently two parties to this litigation: Amigo Cab, LLC, the Applicant, and the sole remaining Protestant, Autocab, Inc.  
Over the past few months, there have been multiple filings by the parties in quick succession.  Two hearing dates have, of necessity, been cancelled in order to comply with the dictates of due process and the Commission’s procedural rules.  The response period having run on the last of these filings, an Order is required to resolve outstanding issues and to re-direct litigation.  

For reasons that will be set forth in this Order, the Applicant’s Motion to Bifurcate this Application proceeding is denied; the Applicant’s Preliminary Objection seeking dismissal of Autocab’s protest on the basis of lack of standing is denied; Autocab’s Motion for a General Continuance is denied; and, the Applicant’s Motion to Withdraw a Restrictive Amendment is granted.  This case will be re-listed for an evidentiary hearing.
HISTORY

The Application in this case was originally filed by Amigo Cab, LLC (Applicant), on March 17, 2015.

The Application was duly published in the Pennsylvania Bulletin on May 23, 2015.
  Subsequently, timely protests were filed by Michael Richard Grab (d/b/a Grab a Cab), Reading Checker Cab, Reading Yellow Cab, Reading Metro Cab, and Autocab, Inc. (Autocab).  I note that Autocab filed its protest on June 3, 2015.
On July 9, 2015, a hearing notice issued which established September 9, 2015 as the day for a hearing in this matter.

On July 30, 2015, Reading Checker Cab, Reading Yellow Cab and Reading Metro Cab filed a Joint Petition to Withdraw their Protests.  As these were protests and not formal complaints, the notice of withdrawal of the protests was sufficient to discontinue their participation.
On July 31, 2015, Michael Richard Grab (d/b/a Grab a Cab), filed a Notice of Withdrawal of his Protest, and so effective that date the protest was withdrawn.
On August 19, 2015, Applicant filed for the issuance of subpoenas.  

On August 26, 2015, Applicant filed for the issuance of a subpoena duces tecum.
   
On August 27, 2015, Applicant filed a Motion for Bifurcation of his Application for purposes of hearing or referral to the Commission’s Bureau of Technical and Utility Services (TUS).  
On August 27, 2015, Applicant filed a Motion for Judgment on the Pleadings with respect to the Protest of Autocab.  That Motion is, in fact, a Preliminary Objection/Motion to Dismiss the Protest based on lack of standing on the part of Autocab.  Thus, the Motion was considered as filed pursuant to 52 Pa. Code § 5.101, and Autocab had until September 8, 2015, to file an Answer to that Motion.
On August 31, 2015, I necessarily continued the hearing scheduled for September 9, 2015, to allow Autocab an opportunity to file an Answer to the Applicant’s Preliminary Objection/Motion to Dismiss the Protest and to allow time for my due consideration of the same.  The September 9, 2015 hearing was subsequently rescheduled by hearing notice for October 14, 2015.

On September 4, 2015, Autocab filed an Answer to Applicant’s Preliminary Objection/Motion, asserting in part that as a call or demand carrier in Lancaster County, Autocab has the requisite standing to take part in this case as a party litigant. 
Also on September 4, 2015, Autocab filed a Motion for a General Continuance, arguing that identical issues with respect to the Application were being argued in a similar application proceeding, Application of Express Taxi, LLC, Docket No. A-2015-2475767 (Initial Decision issued November 3, 2015) (Express Taxi).  

However, on September 18, 2015, before either Applicant’s Preliminary Objection or Autocab’s Motion for a General Continuance were ruled on, Applicant and Autocab entered into a restrictive amendment limiting the applied for service territory to Berks County, Pennsylvania.  That restrictive amendment was ultimately filed by Applicant with the Secretary of the Commission on October 22, 2015.

On November 6, 2015, Applicant filed a Motion to Withdraw the Restrictive Amendment, stating that the amendment required Commission approval, and as the Commission had not approved the restrictive amendment, Applicant wished to withdraw the amendment.

On November 24, 2015, Autocab filed an Answer to Applicant’s Motion to Withdraw the Restrictive Amendment, arguing that the restrictive amendment is not the Applicant’s to withdraw, but is a bilateral agreement between the parties.  Further, Autocab argues that Applicant offers no substantive reason to withdraw the restrictive amendment, and that the restrictive amendment should stand.  Autocab’s position is that if Applicant now desires to apply for authority in Lancaster County, Applicant should file a new Application for that authority.
DISCUSSION


Under the provisions of 52 Pa. Code § 5.483, a presiding officer has the authority to impose reasonable limitations on discovery and to otherwise regulate the course of a proceeding.  The various Motions of the parties will be considered seriatim, below.
Applicant’s Motion to Bifurcate the Application



The Applicant’s Motion to Bifurcate the Application Proceeding was filed so that the Commission’s Bureau of Technical Utility Services could consider the Application for authority in Berks County.  However, what Applicant intends is that Autocab, which only has authority to provide taxi service in Lancaster County, has no standing to object to that portion of the application pertaining to authority to provide taxi service between points in the County of Berks to points in Pennsylvania and return.  


In an Order issued August 20, 2015, the Honorable Elizabeth Barnes,  Administrative Law Judge, considered and denied the same Motion to Bifurcate in Express Taxi, finding that Autocab had standing to challenge Applicant’s financial and technical fitness, which pertains to operations in Berks and Lancaster Counties even though the company has no specific authority to operate in Berks County.  I agree.  I would also add that bifurcation is not appropriate here because a determination has not yet been made as to Applicant’s fitness under the Commission’s regulations at 52 Pa. Code § 41.14 in this litigated proceeding.  Transferring part of this case to TUS might result in contradictory findings on the core issue of the Applicant’s fitness between an ALJ and TUS.  In this sense, the Application needs to be treated a “whole.”
  The Motion to Bifurcate the Application is denied.
Applicant’s Preliminary Objection to Autocab’s Protest on the Basis of Lack of Standing



The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa Code 

§ 5.101(a) as follows: 

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)  Insufficient specificity of a pleading.
(4)  Legal insufficiency of a pleading.
(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.


Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).


Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).


The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  



With respect to standing, “standing” to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pa. National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991).  Generally, in order to have standing, a party must have an interest which is substantial, direct, and immediate:

A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statutes or the constitutional guarantee in question.  George v. Pa. Publ. Util. Comm’n, 735 A.2d 1282, 1286 (Pa. Cmwlth. Ct. 1999).



Does Autocab have an interest which is substantial, direct, and immediate as set forth in the George case?
  Applicant argues that Autocab does not, because “Autocab” does not operate cabs in Lancaster County in that Autocab does business as “Yellow Cab” not as “Autocab.”  Applicant also points out that there exists in the Commission’s records a January 14, 2014, notice of suspension apparently related to insurance coverage.  In its Answer, Autocab avers that it does operate in Lancaster County, doing business as “Yellow Cab,” and Autocab flatly denies that its operating authority is suspended.  To support its claims, Autocab attached four exhibits to its Answer: the original Commission Order entered March 9, 2005 at Docket No. A-00119919 F.2, granting Autocab, Inc., authority from the Commission; a color photograph of cab in “Yellow Cab” livery displaying the “A” number associated with Autocab’s authority; a letter to the Commission dated January 28, 2008, from John A. Swartz, Jr., Vice President of Autocab, with the term, “Autocab, Inc. (d/b/a Yellow cab of Lancaster);” and a valid and current Pennsylvania Insurance Identification Card listing “Autocab, Inc. dba Yellow Cab of Lancaster,” as the insured.


Care should always be exercised before taking up any court’s time with spurious and unfounded pleadings.  Likewise, it is important to know the law and applicable standards of consideration in the court before which one is practicing.  The fact that an entity is using a “doing business as” designation does not amount to the non-existence of the parent concern.  The fact that a potentially prejudicial document from the past exists in governmental records does not mean that an entity is currently non-compliant with the law.  The issue of standing is based on an interest that is substantial, direct and immediate.  


In deciding standing in this case, Autocab’s use of a business or trade name is irrelevant.  Autocab does have current authority from the Commission as a call or demand operator in Lancaster County.  Autocab does have a substantial, direct and immediate interest in any potential change in the competitive landscape, as the Commission’s regulation at 52 Pa. Code § 41.14(c) expressly recognizes.  The Preliminary Objections are denied.
Autocab’s Motion for a General Continuance

The Commission’s Rule of Administrative Practice and Procedure at 52 Pa. Code § 1.15(b) states that, “Only for good cause shown will requests for continuance be considered.”   Autocab filed its Motion during the pendency of the Express Taxi proceeding and argues that given the unity of ownership between Express Taxi and Autocab, a determination in Express Taxi is arguably applicable to and potentially controlling, here.
  There is also the strong implication that much of the evidence presented in the former case may be relevant to and presented in this case if the case is litigated.  While I do appreciate Autocab’s effort to aid judicial economy and to preserve the time and resources of all concerned, I cannot unilaterally accept that the cases are identical, nor should I await the outcome of Express Taxi.  It is possible that these two cases may have different outcomes.  That being said, it is my expectation that if the present case does proceed to litigation, then the parties will work effectively together to present whatever stipulations may be appropriate.  Further, this Order does not preclude appropriate reference to or pleadings based upon any final decision in Express Taxi.  However, the Motion for General Continuance is denied.
Applicant’s Motion to Withdraw the Restrictive Amendment
Restrictive Amendments, which are proffered to dispose of a protest, may be binding on the relevant parties but not on the Commission if it is determined that they are not in the public interest. See 52 Pa. Code § 5.235(b). 
§ 5.235. Restrictive amendments to applications for motor carrier of passenger authority.

 (a)  Parties to motor carrier applications for passenger authority may stipulate as to restrictions or modifications to proposed motor carrier rights. Stipulations in the form of restrictive amendments or modifications must: 

   (1)  Be in writing. 

   (2)  Explain why the stipulation is in the public interest. 

   (3)  Be signed by each party to the stipulation. 

   (4)  Be submitted to the Secretary for insertion into the document folder. 

 (b)  Restrictive amendments shall be binding on the parties but not on the Commission if it is determined they are not in the public interest. If a restrictive amendment is not accepted by the Commission, it may remand the matter for appropriate proceedings.

The Public Utility Code dictates that public need is the relevant factor in determining the public interest and that the protection of private economic interests, and competitive positions are not.  See Application of Sean McDonough, t/d/b/a Northstar Executive Transportation, Docket No. A-00118757 (November 21, 2002); see also Application of Yvonne Victoria Kulp, t/d/b/a YV Kulp Transportation, Docket No. A-00119913 (March 18, 2004); see also Application of Restaurant Valet, LLC, Docket No. A-00118512, F.1, Am-A (March 18, 2004).
Though parties may agree to a restrictive amendment in order to resolve a matter, if the restrictive amendment is not accepted by the Commission, it may remand the matter for appropriate proceedings. 52 Pa. Code § 5.235(b).  Autocab is correct when it contends that the restrictive amendment is a bilateral agreement between the parties, but it is more than that.  It is, effectively, a pleading in a litigated proceeding filed with the Secretary of the Commission.  Thus 52 Pa. Code § 5.94, Withdrawal of pleadings in a contested proceeding, applies:
Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition within 10 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.
52 Pa. Code § 5.94(a)

There is no set time within which the Commission must determine whether a restrictive amendment is in the public interest.  Applicant did not file the restrictive amendment for well over a month, but cites as the basis for withdrawal the fact that the Commission did not act in two weeks.  Applicant’s contention that it should be allowed to withdraw the restrictive amendment because the Commission failed to consider the restrictive amendment by November 6, 2015, is without merit.  Indeed, it is unreasonable.
  Further, the fact that the restrictive amendment had not been addressed in a two week window was not tantamount to rejection of the amendment by the Commission.  Finally, I note the coincidence that the Motion for Withdrawal was filed immediately after the Initial Decision was rendered in Express Taxi.
These musings aside, what is determinative here is that the restrictive amendment has not been accepted by the Commission.  The “consideration” given for the restrictive amendment would have been withdrawal of some or all of the protest.  Autocab was prepared to do that.  However, and for whatever reason, Applicant has effectively said to Autocab, “We no longer agree to the restrictive amendment and will not be bound by it.”  This is a litigation position.  Autocab seeks to bind the Applicant by asking me to hold Applicant, unwillingly, to its bargain.  Although I understand that Autocab wishes to see Applicant re-file and re-litigate its request for authority in Lancaster County, I do not see that as appropriate.  To do so would be merely to prolong this controversy and to further expend resources as Applicant has clearly signaled that it wishes to litigate for the authority it originally applied for.  Restarting litigation when that litigation is already ongoing makes little sense.

However, in granting the withdrawal, I am not unmindful of Autocab’s understandable concern:

Applicant Amigo Cab and Protestant Autocab made a decision to forego litigation and proceed with a mutually acceptable Restrictive Amendment. Applicant offers no substantive basis for its request to withdraw it. Allowing Applicant to withdraw the Restrictive Amendment because it has changed its mind would be contrary to and disruptive of accepted practice.
Answer at 3.

Applicant should carefully consider future restrictive amendments before entering into them, and both parties are advised that the resolution of this case is not predicated upon the outcome in Express Taxi.
The Motion to Withdraw the restrictive amendment is granted.
Reinstitution of the Procedural Schedule


This case will be re-listed for an evidentiary hearing.  A further Prehearing Order in that respect will be forthcoming.  The parties are at liberty to renew any relevant pleadings not as yet ruled on.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That Amigo Cab, LLC’s Motion to Bifurcate this Application proceeding is denied.
2.
That Amigo Cab, LLC’s Preliminary Objection seeking dismissal of Autocab Inc.’s protest on the basis of lack of standing is denied.

3.
That Autocab Inc.’s Motion for a General Continuance is denied.

4.
That Amigo Cab, LLC’s Motion to Withdraw the Restrictive Amendment filed in this proceeding is granted.  
5.
That this case be re-listed for an evidentiary hearing.
Date:
November 30, 2015
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� 	45 Pa.B. 2566.





� 	Applicant’s requests for the issuance of subpoenas were objected to by Autocab, but the August 27, 2015, Motion for Bifurcation of the Application and subsequent pleadings affecting litigation effectively delayed resolution of those requests.





� 	Though I search the Commission records in vain for a Notice cancelling the hearing of October 14, 2015, I am certain that I requested that such a Notice be issued.  Indeed, no hearing was held on that date. 





� 	Bifurcation is a doctrine of primary jurisdiction (or primary exclusive jurisdiction). Essentially, the doctrine creates a workable relationship between the courts and administrative agencies wherein, in appropriate circumstances, the courts can have the benefit of the agency's views on issues within the agency's competency.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980)(emphasis added).


� 	“Substantial, direct, and immediate,” interest is the standard for determination, here, not whether a Protestant has “valid operating authority,” though it is difficult to imagine such an interest that is not rooted in such authority.


� 	Express Taxi is in the Exceptions/Reply Exceptions phase as of the date of this Order.


� 	It would be ironic that had the Commission acted with the promptness expected by the Applicant, that party might now be looking at having to file for authority in Lancaster County de novo, the very result Applicant seeks to avoid through its Motion.
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