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David Wyim 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In rc: 

VIVARO CORPORATION, el al.. 

Debton. 

THE OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF VIVARO CORPORATION, rr o i . 

PlamtifT, 

GUSTAVOM DE LA GARZA ORTEGA.rro/., 
DcfcndanU. 

THE OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF VIVARO CORPORATION, <r ai. 

PlaintilT, 

MARGATEL COM S.A. de CV, . t t al.. 
Ddcnduus. 

COZEN O'CONNOR 
Frederick E, Schmidt, Jr. 
277 Park Avenue 
New York. NY 10172 
Phone: (212) HSJ-WH 

Counselfor ihe Debtors 

Chapter 11 

CoieNo 12.13810 (MG> 

(Jointly Administered) 

Adversary Proceeding No 15-
111124 (MG) 

Adversary Proceeding No. 15-
01125 (MG) 

.NOTICE OF JOINT MOTION OF THE OFFICIAL 
COMMITTEE OF UNSECURED CREDITORS AND THE DEBTORS 

FOR AN ORDER APPROVING THE SETTLEMENT AGREEMENT WITH 
THE DEFENDANTS I N THE ABOVE-CAPTIONED ADVERSARY PROCEEDINGS 
UNDER RULE 9019 OF THE FEWER A l . RULES OF BANKRUPTCY' PROCEDURE 

PLEASE TAKE NOTICE Ihnt the OFTicial Committee of Unsecured Creditors (the 

"Commitlee" or "Plnimifl") of the above-captioned debton and debton in possession. Vivaro 

Corporation ("Vivaro"), STi Prepaid, LLC ("STi Prepaid"), Kare Distribution. Inc. ("Karc"), STi 

Telecom, Inc.. TNW Corporation. STi CC 1 LLC, and STi CC 2 LLC (colleclively, the 

"Debton"), and the Debton, through their respective undersigned counicl, have Tiled a joint 

motion (the "ScUlemcnl Motion") for an order (the "Order Approving Settlement"), annexed to 

the Settlement Motion as Exhibit b, under Rule 9019 of the Federal Rules of Bankruptcy 

Proceduici (the "Bankmptcy Rule(i)"), approving the Settlement Agreement (the "Settlement 

Agreement"), annexed lolhe Settlement Motion as Exhibit A.ithicb provides a global settlement 

between the Committee and the Defendants of Advcrtary Proceeding No. U-Ol 124 (MG)(the 

"DAO Action"), Adversary Proceeding No. 13-0112J (MG) (the "Preference Action"), and of all 

disputes concerning the claims scheduled or assened by or on behalf of the Debton' iniidera 

against these cilates 

PLEASE TAKE FURTHER NOTICE that a hearing to consider the Settlement Motion 

will be held before the Honorable Martin Glenn, United States Bankruptcy Judge for the 

Southern District of New York at the United Stales Bankmpicy Court. Alexander Hamilton 

Custom House. One Bowling Green. Courtroom 501. New York, NY 10004, on January 27, 

2016 at 10.00am. 

PLEASE T A K E FURTHER NOTICE thai otiieeuoni, i f any, to the Settlemenl Motion 

and the proposed Order Approving Settlement Agreement must be ia writing, must conform to 

the Bankruptcy Rules and the Local Rules of the Bankmpicy Court for the Southern District o f 

New York, must set forth the name of the objecting party, must Date ui lh particularity the basis 

M T J O C S ' I I T W ) ! 

for the objection md the specific grounds therefor, and must be filed with the Clerk of the 

Bankruptcy Coun (w ith a courtesy copy delivered to Judge Glenn's Chambers) and served upon 

(a)ceiunseltot!iePlamtilT.ArentFoxLLP. 167i Broadway. New York, New York 10019 (Ann: 

George P. Angclich, Esq.); (b) counsel fot the Debtors, Co*en O'Connor, 277 Park Avenue. New 

York, NY 10172 {Attn.: Frederick E. Schmidt, Jr.. Esq ); (c) counsel to the Dcfendtnu. Tarter 

Krinsky & Drogin LLP, 13J0 Broadway. 1 Ith Floor, Ncw York, New Yort. 10018 (Attn: Rocco 

A, Cavalicre, Esq ); (d) the Office of the United Stales Trustee, 201 Varick Street, Room 1006, 

New York, NY 10014 (Attn: Andy Velei- Rivera. Esq.); and (e) all partici w ho hav e timely filed 

requests for notice under Rule 2002 of the Bankruptcy Rules, so as to be filed and actually 

receiv ed not later than January 20, 2016 at 4:00 p.m. 

PLEASE T A K E FURTHER NOTICE that i f no objections to the Settlement Motion 

are timely filed, served and received in accordance with this Notice, the Bankruptcy Coun may 

grant the relief requested in the Setllemenl Motion and enter the proposed Order Approving 

Settlement Agreement wilhoul further notice or hearing. 

Dated: December 28,201J 

ARENT FOX LLP 

By: h/CeoryeP.Amehch 
George P. Angclich 
David WJTOI 
Eric Reman 
George V. UUik 
1673 Broadwav 
New York, NY 10019.J874 
Phone: ( I I I ) 484.3900 
Facsimile: (212) 484.3990 

Counsel for tht Official Commlllte o/Unsenrtd Crtdston 

COZEN O'CONNOR 

B j i islFrrdertcli E. Schmltll. Jr. 
Frederick E. Schmidt, Jr. 
277 Park Avenue 
New YoA.NY 10172 
Phone: (212) 883-1948 
Facsimile: (646) i88.1J52 

Counsel for the Ikbtors 
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ARENT FOX LLP 
Gcatgc P, Anjjelieh 
David Wynn 
Eric Roman 
George V. Ullik 
1675 Brosdway 
New York. NY 10019 
(212)4 84-3900 

Counsel for the Official 
Cominlttee of Unsecured Creditors 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In rc: 

VIVARO CORPORATION, et a l . 

Debtors. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, t l a l . 

PlainlifT, 

GUSTAVO M. DE LA GARZA ORTEGA, el al.. 

DcftndoiUs. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, etai. 

Plaintiff, 

MARGATEL COM S A. de C.V., t t a l . 

Defend anil. 

COZEN O'CONNOR 
Frederick E. Schmidt, Jr. 
2J7 Park Avenue 
New York, NY 11)172 
Phone:(212)H83.494H 

Counsel for the Debtors 

Chapter 11 

Case No. 12-13810 (MG) 

(Jointly Administered) 

Adveraary Proeecding No. li-01124 
(MG) 

AdversarvProcecdinBNo. IS-0112S 
(MG) 

The Ofiicial Committee of Unsecured Creditors (the "Committee" or "PlainlifT')1 of 

debtors and debtors in possession Vivaro Corporation ("Vivaro"), STi Prepaid, LLC C'STi 

Prepaid"), Kare Diiuibulion. Inc. ("Kare"), STi Telecom. Inc., TNW Corporalion, STi CC 1 

LLC, and STi CC 2 LLC (collectively, the "Debtors" or, loijclher with the Committee, the 

"Movants"), and the Debtors, through their respective undenigned counsel, hereby file a joint 

motion (the "Settlement Motion"), as supported by (i) Declaration of William K. Lenhartln 

Support of Joint Motion for Approval oflhc Settlemenl ABreemcnt Under Rule 9019 of the 

Federal Rules of Bankruptcy Procedure andfi!) Deeliralion of Philip Gund In Support of Joint 

Motion for Approval o f the Scitlemcnt Agreement Under Rule 9019 of Ihe Federal Rules of 

Bankruptcy Procedure, which are being Tiled contemporaneously with the Settlemenl Motion, 

under Rule 9019 of ihe Federal Rules of Bankruptcy Procedure for an order (the "Order 

Appros ing Sclllcment Agreement"), annexed hereto as Exhibit B, approv ing the sctllcmcnt 

agreement annexed hereto as Exhibit A (the "Settlement Agreement"), which provides a global 

settlement between the Commitlee and the Defendants1 of Adversmy Proceeding No. 15-01124 

(MG) (ihe "D&O Action"), Adversary Proceeding No. 15-01125 (MG) (the "Preference 

Action"), and of oil disputes concerning the dainu scheduled or asserted by or on behalf of ihe 

Debtors' insiders against these cslatcs. 

In support this motion, the Committee and the Debton respectfully slalc as follows: 

JOINT MOTION FOR APPROVAL OF THE SETTLEMENT AGREEMENT 
UfrPER RULE 9019 OF THE FEDERAL RULES OF BANKRIIPTCV PROCEDURE 

1 Cipiuliral lermi not olherwiv defined herein ihall bate lln mcmnmgi umtxd to than in Ihe Setlsml 
Agreemoit. 
1 TV u m " tMinl iUi" icfcn coUectivtl; lo (i) Ihe Jefendmli in the D&O K U O . namdy Don OusUva M De U 
Oiru Of l t j i {"Don OuBivo"), Oumra De U OBT« FTI™ (TTcra"), Rohcno X. Mirgun CMusun'T. Hoben 
K IJicy { " I J C O Victor E. Hobfci Conju (-RobleO. •al Pedro Silmu Ammbidc (be The D40 
•ndfii) IheikfendanliinlhePrefaaictAcUDii.niuKh'MiruldCaDi.SA deC.V.("MBUlen,Oisiiii»cion 
Radv HOT SA de C.V. sAlt Umfm Ccmlact Mcdu S A de CV. ("Uiufiu''). m l Propria InunBtioaa] LLC 
(Oie "Preiamce DtfcndHiu") 

AnxJCsimiWI J AJDOQ'ltJMWJ 

I . PRELIMINARY STATEMENT 

1. The Movants respectfully submit thnl the Settlement Agreement, which is the 

product of extensive settlement discussions and hard work, falls well above the lowest point in 

the range of reasonableness, is in the best inlerestiof the Debtors' estates, and should be 

approved. On October 20, 2013. the Commitlee, ihe Debton and the Dcfendanli conducted a 

mediation before the Honorable Robert D. Drain of the U.S. Bankruptcy Court for the Southern 

District of New York (the "Mediation"). The Commitlee and the Defendants each submitted 

confidential medialion statements to Judge Drain setting forth their respective positions 

regarding the disputed issues and suggestions on reaching a global settlement. 

2. The Medialion concluded after a full day of discussions and several follow up 

days with icrms that were approved by Judge Drain and mcmoriali/nd in the Settlement 

Agreement atlached as Exhibit A herclo. The Seltlcmcnt Agreement provides, among other 

things, for: 

• pajmcnl to the Debton of S4.033,OUO; 

• waiver of SI 37.791,30 in administrative expense claims; 

• reclassification of £5,1135.00 in administrative expense claims lo general 

unsecured claims; 

• reduction of 12,931.00 in priority unsecured claims; and 

• waiver and release by Ihe Defendants oTtheir general unsecured claims against 

the Debton and the Debton' csletes with a face amount of over SI3 million 1. 

3. The benefits that the proposed settlemenl would provide to ihe Debton' estates 

and their creditors are subslanlial The £4,035,000 settlement payment, combined with the 

Defendants' waiver o f claims, wil l provide these estates with suflicicnt Tunds with which to 

propose a confirmablc plan which should allow for a distribution lo unsecured creditors.' 

4. The benefits provided by the proposed sclllcment substanlially outweigh the costs 

and litigation risks the Committee would have lo face in pursuing the D £ 0 Action md the 

Preference Action against the Defendants. Many oflhc Defendants are foreign nationals located 

in Mexico and would thus require that service of process be cflectualed under the Hague 

Convention. Once served with the complaint in the D&O Action (the "D&O Complaint"), the 

Defendants in the D&O Action would likely {as they have threatened to do) file a motion to 

dismiss the D&O Complaint. Assuming the Commitlee overcame ihe Defendants' motion to 

dismiss. Ihe Committee would be faced with the prospect of significant document discovery and 

depositions of parties and non-ponies located in Mexico, at least some of whom would require 

that the discovery demands be served in accordance wilh ihe Hague Convention. Each stage of 

this process is likely to be heavily litigolcd, given that the Dcfendanli' legal costs are covered by 

a S10 million D&O insurance policy. 

5. Even i f the Committee were eventually able lo obtain through discover}' the 

evidence it would need lo successfully prosecute the D&O and Preference Actions, there remains 

the substamial risk thai the Commitlee would encounter difficulty in collecting on anyjudgmenl 

rendered against the foreign Dcfendanls. As such, the S10 million "wasting"' D&O insurance 

1 Punmu lo Oie Smlcmail Agrtraienl, Rnbot K. Lacy ihall law an allowed gencnl umccuml claim in Ihe 
imoum of 1196,35(100 ond nn illonu! tmonlj imKrimddmki in Un •numnl of M,7M Oil Victor E. Rnhla 
Conha shall hnvean allowed tilniminriitivcexpeiuc cUini 0(11(1,614.76 and nnnliDWnl gcnHol unsecme.! claim 
mlfKimmmlorSi.SRS.M Tht allniwJ claimi ol M a n [*v tnil KohlaBiin: nut oftlidr lapeclife 
emplnyiuenl agretmenu uithtbcDcMors 

' The mnpiiuule of uy dittnbutiemi lo uencriil imnKiuot ncdilon under i plan will depend upon the final tmo unl 
ol nllnwd (cnerel uniecunid tlnitiu trnl other lac Ion Unl lull br raord fully txplaiiieJ in o joint plan of liquidaUon 
uid disdonje iisicmenl 

' The RAO Folic i t i are "wulmg" [oliciei»that cvay do Uur paid lo the DAO Ddenknti md their counu! for 
payment of legu] fees and cxpcnvi incuned in cDimcction with the D&O Action irducci Ur unount of coverage 
•viilable for pnymenl ot Ihe cklmi uiefled ip in i l Ihe D&O Defaulmti in Ihe DAO Anion. 
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policy represents the most likely source of settlement Tunds Given this Tact, the proposed 

54,035,000 iettlemcnl piymem represents - without uking into account defense costs - at least 

40%' oflhc total amount of money that the Committee could safely expect lo recover should il 

win at trial, 

6. The Committee and the Debtors respectfully submit thai the proposed Setllemenl 

Agreement is fair and equitable, in the best tntercsl of these Debtors' estates and their creditors, 

and docs not fall below the lowest point in the range of reasonableness, and therefore 

respectfully request that the Coun enter the proposed Order Approving the Setdement 

Agreement under Bankruptcy Rule 9019. 

11. JL'MSDICTION AND VF.NUF. 

7. This Court has jurisdiction over this Setllemenl Motion under IB US C, )[ 157 

and 1334(b) because the claims asserted in the D&O Action and Preference Action arose in the 

Debton' Chapter 11 Cases (defined below). This proceeding is a "core proceeding" w iihin the 

meaning of 28 U.S.C. { 157(bH2KA). Venue is proper in this Judicial District under 28 U.S.C. 

} } 14011 and 1409 because the Debton' Chapter 11 Cases are being administered in this Coun. 

8. The bases for the relief requested in this Settlement Motion are section 105(a) of 

lille 11 of Ihe United Slates Code (the "Bankruptcy Code"), Bankruptcy Rule 9019, and the 

Standing Stipulation and Order that authori/cs the Committee lo hat e ihe "sole and exclusive 

right and standing to assert, prosecute, and settle, by liligation or otherwise, as an independent 

representative of the Debtors' estates and for the benefit oflhc Debtors' estates and their 

creditors" the Adversary Proceedings (See Standing Stipulation and Order IBankr. Case No 12-

l3KlO.ECFNo.5S2]at«1l.) 

' 40H ii U nulkon of the 110 million 

i l l . BACKfiBfil'SB 

9. The Background section contains ol legations that the Defendanti dispute and 

therefcre many of the contentions herein would be the subject of trial in the absence of a 

mediated resolution. The Defendants expressly dispute each and every allegation contained in 

the Complaints and do nol agree wilh many of Ihe statements or characterizations below, In fact, 

certain named Defendanti, namely Victor Robles Ccncha and Pedro Salinas Arrambidc. have 

disputed that they were ever on the board ofdirecton of the Debtors. However, counsel for the 

Defendants (on behalf of the DeTcndanU and the D&O insurance carriers) has been involved in 

the drading of this motion and has been permitted to vet this motion to on exceptional degree. 

As such, there should be no dispute aboul the contents of this motion. This fact should be taken 

into account in evaluating any objection to this Motion by the Defendants or the D&O carrien. 

A. Thr DAOAclinn 

10. Don Gustavo is the Chairman of the Boardof Directonof Vivaro. He is also the 

indirect 100% owner of Marcatcl, a Mexican telccommunicauoRS corporation that provides voice 

and data ten ices primarily in Mexico. The D&O Complainl alleges that in 2010, prompted by a 

desire lo increase U.S. call traffic to Marcatel's networks, Don Gustavo began acquiring 

financially distressed US. inlemalional prepaid calling card companies because they were a 

ready source of call traffic for Marcatel. 

11. Vivaro was the first of the calling card companies acquired by Don Gustavo in 

June 2010. Vivaro produced, marketed, and sold prepaid international calling eards for 

consumer end-usert, primarily in the Hispanic community. Vivaro was acquired through one of 

Don Gustavo's U.S. holding companies. Progress. Progress purchased Vivaro, which is the 

holding company of an operating company, Epana Networks LLCnJV/aSTi Telecom, Inc. 

C'Epana"), from Sienna Limited Partnenhip III. LP ("Sienna") for approximately S10.67 million. 

AlHOCS'llTWOI-l 

plus a promise ta pay 30% of the appraised valuation of Unidos, another company acquired in 

the transaction. Progress financed the acquisition by borrowing the money from Sienna, 

pledging all ils bank accounls as collateral on a note,' Upon information and belief, neither Don 

Gustavo nor Marcatcl paid any money to acquire Vivaro and Epana. 

12. In October 2010, Vivaro acquired the second inlemalional prepaid calling cord 

company, STi Prepaid, from Lcucadia National Corporation ("Lcucodia") for S20 million. To 

finance the acquisition, the D&O Complaint alleges that Don Gustavo caused Ihe allegedly 

insolvent Vivaro to pay S600,000 in cash to Leucadia and to borrow Irom Lcucadia the 

remaining S19.4 million of the S20 million purchase price (the "Lcucadia Note"), and obligated 

STi Prepaid to be the guarantor oflhc Lcucadia Note, 

13. The repayment oflhc Leucadia Note was based on what the Committee believes 

waa an aggressive 26-monlh schedule, which required Vivaro to make an initial payment of 

S6O0,O0O in October 2010, followed by monthly payments of S400,000 from November 2010 to 

March 2011; $600,000 Tram April 2011 lo September 2011; S«00,000 Trom October 2011 to 

Marth 2012; and SI million Trom April 2012 to December 2012. 

14. When Progress purchased Vivaro and Epana. the Committee has alleged thai such 

companies were insolvent and experienced decreasing revenues, but were still operational, 

servicing customen and paying iheir bills. Similarly, according to the Commitlee, w hen Vivaro 

acquired STi Prepaid, both Vivaro and STi Prepaid were insolvent As wilh the acquisition of 

Vivaro and Epana, the D&O Complainl alleges that neither Don Gustavo nor Marcatel paid any 

money to acquire STi Prepaid, Moreover, iherc are disputed quesiions as lo the level or lock of 

due diligence conducted in connection with Ihe acquisition. 
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15. Following the acquisition. Ihe D&O Complainl alleges thai Vivaro had limited to 

no ability lo sen-ice or repay the Lcucadia Note. Wiihin just a few monlhs after Vivaro acquired 

STi Prepaid, il is also alleged thai Vivaro was unable to keep up with the original repayment 

schedule under the Leucadia Note. 

16. Asa mult of the acquisitions, the Complaint alleges that Don Gustavo owned 

(through iheir parent. Progress) and controlled the Debton by installing certain directors and 

ofDcers STi Prepaid was made 0 subsidiary of Vivoro. Epona'snomc woschanged to STi 

Telecom, Inc. and its business was merged w ith STi Prepaid's business, 

17. By 2011, Vivaro and its subsidiaries (collectively, the "Company") was 

considered one oflhc largest providers in the international prepaid calling card market. Hie 

Company, however, according lo the D&O Complaint, w as insolvent, wilh liabilities exceeding 

assets by almost S40 million. 

18. Facing a default under the Leucadia Note, the D&O Complainl alleges Don 

Gustavo and the other D&O Dcfendanls caused Vivaro to enter into multiple amendments lo the 

repayment schedule with Lcucadia, culminating with the final amendment requiring a $7 million 

lump sum payment that drained Vivaro ofliquidity and mueh needed operating cash. 

19. To raise the $7 million payment, the Committee has alleged that Vivaro auctioned 

off its most valuable receivables on The Receivables Exchange (the "TRE"). The Committee 

has alleged (hit the decision of Don Gustavo and the other D&O Defendants to auction off 

Vivoro's valuable receivables on the TRE to satisfy the Lcucadia Note left Ihe Company starved 

forworkingcapital, 

20. Al the end, Vivaro and STi Prepaid were only able to repay SI 1.8 million of the 

SI9.4 million originally owed under the Lcucadia Noic, with the rest of the debt retired by 

AITlOCS'llTM*!! 1 



Lcucadia. ll is alleged thai ihe snlislnction of the Lcucadia Note allowed Don Gustavo to retain 

control of the Company and to conduct business with, and make payments to, Marcatcl for ihe 

purchase orcall minutes, ihcreby increasing Marcaicl's revenues and call lioffic, but further 

exacerbating Ihe Company's deepening insolvency and lending to the Company's bankruptcy 

filing. 

21, As a result of the D&O Defendants' alleged desire lo keep the Company 

operating as Marcatel's "captive" customer, by September 2012, the Committee alleges that 

Vivaro found itself with S93 million in total liabilities and only S4T million in assets (nearly 30% 

of which were intangible assets and much of the rest consisting of uncollectable receivables). 

22, Based on these events and transactions, the Commitlee identified certain claims 

against the D&O Defendants by August 2014. Unable to consensually resolve the claims against 

the D&O Defendants w ithoul litigation, the Committee commenced the D&O Action by filing a 

eomplaim on July 10,2013, 

23, Under the complaint, the Committee sought to recover damages in an amount to 

be determined at trial but in no event less than S25 million for mismanagement and self-dealing 

in violation oflhc fiduciary duties of due care, loyally', and good faith that the D&O Defendants 

owed to the Debtors and iheir creditors, as well es disallowance of the claims asserted by the 

D&O Defendants againsl these estates [Bankr, Case No. 12-131110, ECF No.762] 

24, In the D&O Action, the Commitlee sought lo recover damages sufTercd as a result 

of the D&O Defendants' alleged breach of fiduciary duties, including SI 1,8 million inpaymcnls 

under the Leucadia Note, as well as the Debtors' deepening insolvency and substantial increase 

in the Debtors' liabilities while under the D&O Defendants' management. 

25. On August 12, 2013, alter the parties agreed to mediate the D&O Action, the 

Court entered an order governing mediation procedures and appointing ihe Honorable Robert D. 

Dramosthemediniorinthe D&O Action |Adv. Pro. No. 15-01124, ECF No. 10|. 

26. Vivaro has two D&O insurance policies: one issued ihrough Hiscox Insurance 

Company ("Hiscox"), wilh S5 million in traditional D&O coverage, and onolher excess policy 

through State Notional Insuranec Company afl</a Torus ("Torus") wilh an additionol SS million 

in traditional D&O Coverage (the "D&O Policies").' The claims reporting period under the 

D&O Policies was extended Ihrough June 18.2015. 

17. The D&O Policies arc "wasting" policies so that every dollar paid to ihe D&O 

Dcfendanls and their counsel for payment of legal fees and expenses incurred in connection with 

the D&O Action reduces the amount of coverage available for payment of the claims asserted 

against the D&O Defendants in Ihe D&O Action. Thus for, S250.000 has been aulhoriied on an 

inlerim basis, and upon information and belief, was or w ill be paid to counsel for the D&O 

Defendants under the Court's interim order granting the D&O Defendants' Motion for Payment 

[Adv. Pro. No. 15-0] 124, ECF No. 18). reducing the tolol amount of coverage available under 

ihe D&O Policies 10 S9,7SO,000., 

28. All alleged prc-bankruptcy mismonagcmenl acts by Don Gustavo and the other 

D&O Defendants, as discussed above and as contended in the complainl filed in the D&O 

Action, fall wiihin the claims reporting period. The D&O insurers did nol contest that they 

•TheDrtO Actiini also nmnci eâ i ol Uie tv? D&O imurnnce urricrt u addiuona] dcfculanli. Since Ihe Uling of 
Ihe Complaim. however. Hncax ant Torut have aclcnowledged Ihu the claim for coverage under Iheir rerpecUve 
D&O polkin mu luncly filed. Ai i reiult, the Conuiutux igrad 1° dinmii the DAO unicn from Uii> action 
without prejudice. 
1 The ComnullB i% id vised Uul cauwcl lo Ihe D&O Dcfendanls will seek additional defcrue com under Ihe DAO 
Polkicsinn fiaul order lo beconvdered al ihe vune hearing ihai ia tchedulol an this SctUcmait Motion 
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received timely notice of the claims made by the Committee, The D&O insurers also agreed to 

participate in the mediation before the Honorable Robert D. Drain. 

B. The Freferenct Action 

29. As was previously explained, by December 2011, the Company was having 

trouble paying ils vendors, and many carriers were refusing to extend credit lo Vivaro. At the 

some lime, 11 is alleged that Marcatcl began offering to carry call iratlic through Marcatel's 

networks and granting forbearance on payments to Marcatel. 

30. The Committee alleged that Marcatel's provision of services to the Company 

served to benefit Don Gustavo and the entities he owned and controiled, including Marcatcl, 

Specifically, within one year before the Petition Date (defined below), the Debtors made 

preferenlial transfers in the tolal amount of no less lhan S50.5 million lolhe following three 

companies owned and comrollcd by Don Gustavo: (a) $40,517,428.58 to Marcatcl; 

(b) S2,206,997,16 lo Organiiacion Radio Beep S.A. de C.V. n/k/n Unifico Contact Media S:A. 

de CV. ("Unifico"); and (c) 17,781,997.23 lo Progress, as particularly identiricd in the complainl 

and related exhibits filed in the Preference Action. 

31. In connection with the claims identified in the Preference Action, the Commitlee 

and the Preference Defendants exchanged analyses of the claims and appli c aii on of potential 

defenses, including the "new \ alue" and "ordinary course of business" defenses under section 

547(cX2) and (4) oflhc Bonkruptcy Code, in an attempt to delerminc the Preference Defendanls" 

net preference exposure. 

32. In response lo the Committee's demand for the return of approximately 

S50.5 million in prepctition preferential trunsfcrs mode by the Debtors to the Preference 

Defendants, Ihe Preference Defendants, through iheir counsel, asserted multiple defenses, 

including the "new value" and "ordinary course of business" defenses under seclion 347(c) of ihe 

Bankruptcy Code. 

33. Taking into considerotion the defenses oflhc Preference Defendants, and on 

analysis performed by these estates' professionals, the Preference Defendants' preference 

exposure was not less than $3.2 million, based on die Committee's professionals' analysis. The 

Preference Dcfendanls, on the other hand, countered that Iheir preference exposure was 

approximately $2.2 million, after application of the "new value" defense. The Preference 

Defendants also argued for the application of the "ordinary course of business" defense to further 

reduce or eliminate the Preference Dcfendanls' liability. The Committee's professionals 

disputed that the "ordinary course of business defense" reduced or eliminated the potential 

recovery. However, if Ihe Preference Dcfendanls were correct in iheir position, iherc would be 

no recovery in Ihe Preference Action, while the Preference Dcfendonls could continue to assert 

Iheir own significant adminisirativc and unsecured claims against the estates. 

34. The Preference Action complaint against the Preference Defendants seeks (a) ihe 

avoidance and recovery of various preferential transfers thai were mode by the Debtors to the 

defendants during Ihe one-year preference period; (b) the avoidance and recovery' of various 

construe lively (raudulent transfers that were mode by the Debtors lo the defendants during the 

two-year fraudulent conveyance period; (c) disallowance oflhc Preference Defendants' claims 

against these estates; and (d) the equitable subordination and rechoroclcriiolion oflhc alleged 

claims ofdefendonl Morcalel against these estates [Bonkr. CoseJJo. 12-13810. ECF No.763], 

35. Although ihe Preference Action was filed, the Committee continued to have 

global settlement discussions with the D&O Defendants and the Preference Dcfendanls who 

were all represenlcd by Ihe same altomcys In the meantime, and subject to a global resolution 
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of the D&O Action, md in recognition of the costs nnd risks ofliugation, the Preference Action 

was conditionolly settled for n $3S,000 payment by the Preference Defendants to these estates, 

plus a waiver of oil of the Preference Defendants' claims against these estates with a face emounl 

ofoverS13 million. 

36. The conditional settlement of the Preference Action against the Preference 

Defendants was a requirement of the D&O Defendants before agreeing to the medialion of the 

D&O Action. The parties thus agreed thai if mediation oflhc D&O Action was successful, ihe 

Committee's claims againsl the Preference Defendants would be settled. 

37. The Defendanls and certain of their affiliates filed elaims against ihese Debtors' 

estates or had claims scheduled in the Debtors' schedules of asseti and liabilities (together, the 

"Prepctition Claims"), including the fallowing claims' 

Gai m i n i Name Claim Priority Claim Amount Claim .Numbcr(s) 

Marcatel Unsecured Claim S12,306,097 Claim No. 3R9 

Unidca Unsecured Claim $23,311 Claim No. 3X6 

Unifies Unsecured Claim «S0,193 Claim No. 387 

Unifica Unsecured Claim $138,208 Claim No. 388 

Gusma Properties, LP . Unsecured Claim $27,880 Claim No. 394, as amended 
by Claim No. 370 

Gmma Inveslmcnti, L P. Unsecured Claim $128,062 Claim No 385 as amended 
by Claim No. 569 

Don Gustavo Unsecured Claim $30,000 Claim No. 393 

Don Gustavo Unsecured Claim Unliquidated Claim Nos 390-392,400. 
671-67S 

Flores Unsecured Claim Unliquidated Claim Nos. 380-384 and 
676-680 

Margain Unsecured Claim Unliquidated Claim Nos. 395-399 and 
743-747 

Lacy Unsecured Claim Unliquidated Claim Nos 429-435 

Lacy Unsecured Claim 
(including Priority 
claim for w ages) 

$205,150 
(including 

$11,725 priority) 

Claim No 155 

Lacy Unsecured Claim $19,800 Claim No 428 

38 In addition, the Defendants and certain of their afiilialcs assert unpaid 

odminiltralivc expense claims against the Debtors (the "Administrative Expense Claims"), 

including the following: 

Claimant Name Claim Priority Claim Amount Claim Numbcrfs) 

Unifica Administrative $102,453 Claim Nos. 666, 667 and 
66S 

Gusma Properties, L.P. Administrative $469.22 Claim No. 669 

Gusma Investments, L P. Administrative $19,998.64 Claim No. 670 

Progress Administrative $34,870.44 Claim No 665 

Roblei AdministMive $5,769.23 Claim Nos. 461-467 
(Unsecured Priority Claim 
for wages), amended by 
Claim Nos. 688 - 694 

Robles Adminisirativc S4.855.53 Claim Nos. 454 - 460 
(Unsecured Priority Claim 
for wages), amended by 
Claim Nos. 681-687 

Roblei Administrative S5.S55.0O Claim Nos 468-474 
(Unsecured Priority Claim 
for w ages), amended by 
Claim Nos. 695 - 701 

Robles Administralive Unliquidated Claim Nos.314-320 
(Unsecured Claim), 
amended bv Claim Nos. 

702 - 708 

C. Medialion Before Judw Drain 

39. Pursuant to on order entered on Augusl 14,2013. o mediation wo* scheduled 

[Adv. Pro No. 15-01124, ECF No. 4], On October 20.2015. the panics mediated the D&O 

Action before the Honorable Robert D. Drain [irr Notice of Mediation. Adv. Pro. No 13-0H24. 

ECF No 101, tnattendanccat the mediation were rcprcsenlalivcs and attorneys for the Debtors, 

the Committee, the Commiltec's financial advisors, the Committee's expert wimess. the 

Defendants, the primary D&O carrier, and the excess D&O carrier. In addition to the 

Committee's professionals, the mediation was attended by a member of the Commitlee who had 

the requisite setllemenl outhoriiy. 

40. Al the mediation, following a full day of extensive settlement ncgotialions, the 

Honorable Robert D. Drain mode his recommendation thai the D&O Action should be settled for 

$4 million and allowed the parties an additional three (3) days lo consider and respond lo the 

Honorable Robert D. Drain whether they accept the recommended setllcmem. 

41. Ultimately, on Oclober 23, 2015. Judge Drain informed counsel for the 

Committee thai based on the parties' responses, ihe D&O Action was settled for $4 million and 

waiver of the Defendants' claims against these Debtors' estates, and a resolution of the 

Preference Action as previously contemplated as further set forth in ihe Settlement Agreement, 

D, T r rm i of the Proposed Globi l Sttllcmtnt 

42. Subject lo the Court's approval, the Parties entered into the Settlement 

Agreement.18 As protided under the attached Settlement Agreement, the proposed global 

letllemenl resolves three ijpcs of claims: (a) ihe D&O Action; (b) Preference Action; and (c) the 

various claims scheduled or assened by or cn behalf of the Insiders on the terms as set forth 

below, As a result of the global settlement, these Debtors' estates will receive $4,035,000 on 

oeeounlof the D&O Action and Preference Action and the Insiders will (I) waive their general 

unsecured claims against these estates with a face amount of over $13 million; (2) waive 

administrative expense claims with a face amount of $157,791,30; and (3) reduce assened 

priority unsecured claims by $2,931,00. 

43. The following ilo brief summary of the terms contained in ihe Seltlcmcnt 

Agreement:" 

SUMMARY OF TERMS 

(a) Sf ItkBl'l" Pl'TH"111 Defendants shall moke or cause lo be made a 
seltlement payment to ihe Deblors' estates in the amount of 14,035.000 
wiihin twenty-five (25) doys of ihe entry' by the Bankruptcy Coun of a 
final non-appealable order approving the Settlement Agreement. 

(b) All claims that were or could have been scheduled or asserted by or on 
behalf of the Defendants and iheir current or former aHillatcs, subsidiaries. 

The Setllonnil Agitanenl hit been cxesuleil S> Mi, Philip Omul in hii cajwiiy u The Dcbttm' Cdicf 
Resniclurint OITlccr an behalf of ihe Debton. Bid by Mr. John J- Rm in hii capacity u Member of Ihe Official 
Committee of Umeeuroil CrediiDiK by Oernrdo A Msltllin u Omni Cmnuel for, ini on behalf of. Maiutrl 
Coni.SA.deC,V',tivO™iJoA Medellm ai GHOTI Comucl for. and on Wudf of. Orjinimcion R îo Beep 
SA.deC.V.nfr/aUnilka Contact MediaSA deC,V.;b) OuBaviiM Oc La GUM Onejn. u mill mmja of, 
iudonb*iilfof,auBnaPropeniet,LP.; by Oiutavo M. Uc LaGorraOrtegî oi •olemaMjerof,anionhehalf of, 
OuEiia invewnenu, L!'.; by Ouiuvo M DcLa Cwu Onejm, u tain mitn«|er of. nol on behalf of. Proptu 
Intcmaliomd. LLC. by Ounavo M DeUOm Ofleja, on hii own behalf, by Guiuto M De U Girra Hera, by 
Nobcrto X. Mjisain. b> Hoben K. Ucy. and b) Victor IL Roblei CDOCIU Due to holiday uiveL Poire Salinu 
Amunbide hat nel yet provided Ihe Comminee and Ihe Debton vtlth v CXCCUUd copy oflheSclllcnmit Agteonent. 
HDUCYD. Mr, Sal IMI' counsel, Rocco Covalietc, Eiq, hi) represented that Mr. Salmu has tgfted lo Ihe lams of 
Ihe Sculemcnl Agrpcmait and will be providmg EI execulal copy u uon u poisjhle, end in any event, well before 
Ihe hearing dale. 
M Thialajnila numnaiy. Iflheie iiany incoiuiilaicy betvLtcn Ihe SeldemenL Agrcemem and Ihli Summary of 
Termi, the provinom of Ihe Seulemenl Agrecmenl aholl conunl 
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employees, agenls, successors end assigns, including, without limitation, 
Gusma Properties. LP and Gusma Investments, LP (collectively, the 
"Claimants"), againsl ihe Debtors and their estates, the Committee and ils 
members, and each of their respective altomcys, financial advisors, 
processionals, agents, rcprcscnlsuvcs. alliliates, successors and assigns, 
pre unconditionally and irrevocably released, waived, forever discharged 
and withdrawn under the Seltlcmcnt AgrecmcnL 

(c) The Defendants and the Claimants further agreed lo waiv e. Io the fullest 
extern permitted by applicable law, any and all rights they may have to file 
any documents or pleadings whatsoever in these Chapter 11 Cases, 
including, withoul limilalion, any motions, objections, limited objections, 
letters, statements, or any other type of document that would otherwise be 
submitted lo, or filed on the docket of, the Bankruptcy Court; provided, 
however, the Defendants reserve the right lo file any document they deem 
necessary in response to, and lo the extent that, any party in inieresl 
submits to, or files on the docket of, the Bankruptcy Court a document 
asserting a position direcll)' adverse lo the Defendanls in these Chapter 11 
Cases 

(d) As of the Effective Date, the Defendants further agreed to waive any right 
to vote on. or object lo, any plan thai ma)' be proposed and filed by the 
Debtors or the Committee in these Bankruptcy Cases, and if any of the 
Defendanls or Cloimanls do vole, they agreed lo hav e their votes 
designated in favor ofany plan thai may be proposed and filed by the 
Comminee. As of Ihe Effective Date, the Defendanti and Claimants 
agreed lo irrevocably waive any and all rights lo assert any claim in the 
Chapter 11 Cases under section 562(h) of the Bankruptcy Code. 

(e) Nolwilhstanding the waivers under the Settlement Agreement ofany and 
all elaims assened by Lacy and Robles. (A) Lacy shall be deemed to have 
the following (and no other) allowed claims against the Debtors' {i)a 
general unsecured claim in the amount of 5196,356.00; and (ii) a priority 
unsecured claim under 11 U.S.C. 507(aX4) in the amount of S8,794.00; 
and (B) Robles shall be deemed lo have the following (and no other) 
allowed claimi against the Debtors: (i) an administrative expense claim in 
the amount of510,624,76; and (ii) a general unsecured claim in the 
amounlofS5,885.00. 

(f) Tlic Claimants further agreed to irrevocably waive, to the fullest extern 
permitted by applicable law. any and all rights so file or otherwise assert 
any other claim that arises or arose prior to the Effective Date, in the 
Bankruptcy Coun or any other forum, whether within or outside the 
United Slates. 

(g) Within tes en (7) calendar days from the dale the Deblors receive the full 
amount of ihe Settlement Payment, the Committee will file a Final Order 

in each of ihe Adveriary Proceedings, which are atlached to ihe Seltlement 
Agreement as Exhibit A. 

44. If approved, the settlement will shore up the administrative solvency of the 

Debtors' e suites, decrease the pool of unsecured creditors' claims against these estates by more 

lhan SI3.000.000. reduce the administrative expense claims pool by S157,79l,30. reclassify 

adm ini Unlive expense claims of 15,855.00 lo general unsecured claims, reduce the priority 

unsecured claims pool by S2,931,00, remove duplicate claims w ilhoul the need for further elaims 

objection by the Debtors, and allow the Debtors and the Commitlee lo propose a confirmable 

chapter 11 plan w hich should result in a dislnbution lo general unsecured creditors. 

IV. RELIEF REQUESTED 

A. AaBliMhbLUuLSundinli 
45. Bankmpicy Rule 9019 provides, in relevant pan, thai "|o]n motion by the trustee 

and a (ler notice and a hearing, the coun may approve • compromise or setdement." Settlements 

and compromises are "a normal pan of the process of reorgani/alion " Prolecmr Comm. 

for Indtp. Siocihaldcrs ofTMTTratkr Ferry'. Inc. v. Aniknon, 390 U.S. 414,424 (1986) 

(cpiolingCoirv. LA Lumbrr Prods Co.. 308 U.S. 106.130 (I939));irr abo In rr Adclphla 

Commc'ia Corp., 327 B R, 143. 159 (decision to accept or reject settlement lies within sound 

discretion of bankruptcy coun), adhcrtd to on rtcowtdtraiton, 327 BR. 175 (Bankr. S.D.N.Y. 

2005). 

46 In determining whether a proposed sclllcment or compromise is in Ihe best 

interests of a debtor's estate, couns in the Second Circuit generally consider the following seven 

factors: (1) the balance between the liligalion's possibility of success and the settlement's future 

benefits; (2) the likelihood of complex, cosdy and protracted litigation; (3) the paramount 

interests oflhc creditors, including benefits and the degree to which creditors affirmalisely 

suppon the proposed settlement; (4) whether other inlercsied panics support the seltlement; 

(5) the competency and experience of counsel supporting the Bcttlement; (6) the nature tnd 

breadth of releases to be obtained by officers and directors under the settlemenl; and (7) the 

extern to which the proposed settlement is the product of arm's length bargaining Motorola. 

Inc. v. Official Comm. of Umtcurtd Crtdltars and JP Morgan Chase Bank. N.A. (In rc Iridium 

Optrating I1C). 478 F.3d 452.462 (2d Cir. 2007) (noting lhal Ihe factors arc based on the 

'original framework announced by the Supreme Coun in TMT Trailer Ferry); see abo In re 

WorldCom, /nc, 347 B R. 123, 137 (Bankr. S.D.N.Y. 2006); accord In rt Texaco Inc.. 84 B R. 

893, 802 (Bankr. S.D.N.Y. 1988). 

47. In evaluating a compromise, a coun need not determine that all oflhc foregoing 

factors favor approval of a compromise, and the proposed compromise need nol be the besl 

agree mem that could have been achieved under the circumstances. Adtlphio Commc'ns, 327 

B.R.al 159-60; seealso Penn Ccnlr., 596 F.2d al 1114. Instead, the court's proper "role is lo 

determine whether the settlement as a whole is fair and equitable," In rt Let Way Holding Co, 

120 BR. 881, 890 (Bankr. S.D. Ohio 1990). and falls "within the reasonable range of litigation 

possibilities" Inn Teltsphtrt Commc'ns, Inc., 179 B R. 544,553 (Bankr. N.D. 111. 1994) 

(citation omitted). In the Second Circuit, compromises in the bankruptcy context should be 

approved unless they '"fall below ihe lowest point in Ihe range of reasonableness.'" Cosoffv. 

Rodman. 699 F.2d 599, 608 (2d Cir. 1983) (cilation omitted). 

B. The Proposed Settlement Is Fair and Equitable and Does 
flnt Fill Below the l.nwrsl Point in the Range nf Rramnahlenrss 

48. The proposed global settlement of the DiO Action and Preference Action is fair 

and equitable and docs nol fall below the lowest point in Ihe range of reasonableness The 

setllemenl achieves the intended goal of supplementing these estates' cash position to enable 

them to propose a plan lhat should provide for a distribution to general unsecured creditors, 

Specifically, and as further described below, the benefit ofacccpling an immediate $4,035,000 

payment, plus waiver and reclassification of certain claims (i.e., waiver of SI 57,791.30 in 

administralive expense claims, reclassification ofSS.BiS.OO in admin!strotivc expense claims to 

general unsecured claims, the reduction of 12,931,00 in priority unsecured claims, and waiver 

and release of over S13 million in general unsecured claims) warrants approval of the settlemenl 

by ihe Court, particularly giving weight lo the significant risks and hurdles the Comminee would 

have to overcome if prosecution of both litigations were lo continue. The setllemenl is largely 

hosed on the recommendation made by the Honorable Robert D. Drain at the Oclober 20.2015 

medialion. 

1. Accepting the Sclllcment Is Benefidil and 

Frr(erred to Continued LitfraUnn tlridlum F.rlnrs Kl. 21 

49. The cash infusion lo the Deblors' estates orS4,035,000, plus waiver of 

SI57,791.30 in odministnlive expense claims, reclassification of 55,855.00 in administrative 

expense claims to general unsecured claims, reduction of 52.931,00 in priority unsecured claimi, 

and waiver of over 513 million in general unsecured claims, will immediately benefit these 

estates by both increasing the Debtors' cash position while simultaneously reducing the amount 

of adminisirativc, priority and general unsecured claims asserted againsl these estates. Thus, the 

settlement w ill bring these estates to the point where they con propose a confirmablc plan, such 

that a distribution lo the creditors is possible.11 

50. The global sclllcment also ends the high cost and risk of continued litigation. 

Specifically, the balance between closure oflhc litigation versus the uncertainty of future success 

sharply tips in favor of settlement approval. Not only it Ihe 54.035,000 a reasonable settlement 

I J S i r fif/vD n 4. 
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smount, bui ii ends Ihe risk and coil of ihe litigation proceedings. This is evident when one 

considers ihe myrifld of difficullies ihe Commiltee faces with the D&O Action. First, the D&O 

claims are governed by Delaware law. To succeed on the merits. Ihe Commiltee would need to 

show Ihe actions of the Debtors' Board of Directors fall outside the business judgment rule. This 

makes the claims challenging and likely would require expert testimony to establish breach of 

fiduciary duties and violation of duty of care. Litigation of the claims and defenses would be 

factually intense and sharply contested, making the action protracted and expensive. The 

resulting litigation would have to occur in the context of claims involving the foreign 

Defendants. The case theteforc poses additional costs altendant lo foreign travel. This also adds 

significant additional litigation costs and lime to fully adjudicate the proceeding. For example, 

service of the complaint under the Hague Convention alone would be costly and could take 

between four to six months or longer to effectuate. Hague Convention procedures would also 

likely be necessary lo cffeciuatc discovery on non-panics in Mexico, making the collection of 

critical evidence both costly and uncertain, 

i 1, Even if the Committee were able to successfully obtain a final judgment againsl 

the Preference Defendanls in the Preference Action and the D&O Defendants in the D&O 

Action, collection of that judgment would require overseas enforcement wilh limited assurance 

of success. As this Coun recently noted, "judgments against foreign defendants thai do not have 

properly'in ihe United Slates may be difficult to enforce." Inre Vivaro Corp..No. 12-131110, 

2015 WL 7055462. al '2 (Bankr. S.D.N.Y. Nov. 13.2015). 

52. The Deblors have primary and excess D&O insurance coverage of S10 million. 

The proceeds available under the policies, however, ore reduced dollar-for-dollar by defense 

costs that would likely consume considerable amounts oflhc S10 million face amoumofthe 

policies. In fact, before all of the complaints had even been served, the D&O Defendants hod 

already sought and obtained a $250,000 charge against the policies for accrued defense costs. 

Indeed, the litigations to dale have been expensive and time-consuming, as exemplified by the 

Defendants' objections, among other things, to the Commiltec's standing motion, the Leucadia 

settlement, and ihe Defendants' motion lo convert these Chapter 11 Coses to chapter 7 coses. 

There is every indication thai continued prosecution of Ihe D&O Action and the Preference 

Action would be very expensive and could consume substantial amounts of the remaining D&O 

policies. Hence, approval of the global settlement will avoid future litigation expense and assure 

on immediotc $4,035,000 recovery, 

53, If the case were lo proceed, the Committee could decide lo hire contingency 

counsel to prosecute the action Contingency counsel would likely demand a net fee equal to 33 

to 40% of Ihe recovery ofler expenses. If, hypolhetieolly. the liligotions were to cominue wilh 

contingency fee counsel, and if the Commitlee is able to settle the breach of fiduciary duty 

claims againsl Ihe D&O Dcfendanls for $6 million (subject to ihe funds remaining available 

under the D&O "wasting" D&O Policies), the net estimated recovery to the Dcbiors' estotcs 

would be roughly $4 million (assuming a 33% contingency fee) or $3,6 million (assuming a 40% 

contingency fee). Thus, a proposed $4 million settlemenl is equal to or belter lhan a deferred $6 

million setllemenl al some future date. An approved setllemenl allows receipt of the funds now 

without further litigation risk ar delay. These are but a handful of the impediments the 

Committee would facs in the event il determined lo pursue litigation. These factors, among 

others, were veiled at the October 20.2015 mediation and likely contributed lo Judge Drain's 

recommendation to all parties thai the S4 million settlement was reasonable and fair. 
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54. Moreover, the S35,000 payment to settle the Preference Action, plus waiver of 

$157,791,30 in administrative expense claims and waiver of over $13 million in general 

unsecured claims represents a reasonable recovery' on the PlointifTs claims against the 

Preference Defendants. For setllemenl purposes, ihe Committee's financial consultant estimated 

the value oflhc preference claims at nol less than $3.2 million, after application of the "new 

value" defense. However, as noted above, the Preference Defendants orgued thai Ihe application 

oflhc new value defense, reduced the preference exposure to roughly $2,2 million, and that the 

balance of such exposure was protected from avoidance by the ordinary courec of business 

defense. In any event, assuming the Commitlee overcame such claimed defenses and obtained a 

judgmeni, the Comminee foced obslocles in collecting the judgment from the foreign Defendanls 

in Mexico who. on infonnation and belief, lack sufficient liquidity and assets to satisfy a si/eable 

judgment Thus, continued litigation of the preference claims present similar risks, costs and 

collections issues as described above in connection w ith the D&O Action, 

55. Furthermore, the Committee also recognized that the Preference Defendants were 

prepared to waive all of their claims in connection wilh a settlement ofihis matter. The waiver 

of such claims reduces the general unsecured claims pool, which has the effect of improving a 

distribution ta unsecured creditors. 

56. Finally, it is important to note thai the Commiltee views the $4,035,00(1 

settlement and waiver of more lhan $13,000,000 of claims as a fair resolution to all D&O and 

preference claims in the aggregate becouse the Dcfendonls ore basically Ihe same eniities or 

individuals behind the entities and are represented by the same counsel. 

2. The Seltlement Will Enhance these Estates' Ability lo 
Provide • Dtstribution to the Creditor! Under a Plan and 

Is Sunonrled bv All Known Intcreitfd Parties llritllum Factors »3.4) 

57. The Settlement is in Ihe best interest of these Debtors' estates and Iheir creditors. 

As referenced above, the settlement enables the Deblors and Commiltee to propose a 

confirmable plan which should result in adistribution to general unsecured creditors. The 

sclllcment will result in an immediate cosh infusion to the Deblors' estates in the omount of 

$4,035,000, plus waiver and reclassification of certain claims (i c, waiver of $157,791.30 in 

administrative expense claims, reclassification of $5,855,00 In administrative expense claims to 

general unsecured claims, the reduction of $2.931.00 in priority unsecured claims, and waiver 

and release of over $13 million in general unsecured claims) that will reduce die claims pool. 

The cosh infusion will thereby enable the Debtor and the Committee lo propose a confirmable 

plan of liquidation. 

58. The seltlement is supported by the Commiltee, the Debtors, and the Defendants. 

Both the prima '̂ and excess D&O cairiert also suppon the setllemenl, Funher, no known 

constituencies oppose the sclllcment. When the Standing Order was entered, it granted lo Ihe 

Commitlee oulhority to initiate, file, and settle claims Once this settlement is approved, the 

Committee and the Debtors will turn to proposing a confirmable plan wilh a creditor 

distribution." 

"IlistheConimittec'i view lhal ihe Defoidnnis aould hnve likely voied againsl any chapter II plan tnd due to the 
tueaai amoimi of iheir claim* would have rendered plan connnnauon dilTiciill QT unpouiblc. Thm, Ihe Oliver of 
claimi prcaoit* an important ilcp m ranovittg ohnaclei lo confirmalion and dtitnhulian In addition, wuheiuihe 
Deraidjmti oppoiing ccnfamalioil. the coHa nf conllnnaEion ahould be bgnificanlly leu than iflhey did nnt waive 
Iheir claimi 
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3. Tht Compelence of Counul, Iht Scope of Ihe 
RdcaKs and the Eitenl to which the Settlement I i Ihe 
Product of Arai't Length Nfgntialioni llridium Faclon #5.6.71 

59. Each of these facton is established First, the parties arc separately represented 

by experienced bankroptcy counsel: the Commitlee (Arenl Fox) and the Debtors (Cozen 

O'Connor). Second, the settlemenl u as supported by Judge Drain at the medialion as being a 

fair and resscnable resolution oflhc panics' disputes Third, the Setdement Agreement contains 

customary' releases and waivers of all claims that were or could have asserted by the Defendants 

and Iheir affiliates against these Debtors and their estates, as well as the Committee and its 

members, and their respective professionals. The release language is standard in this judicial 

district. In addition, the Defendants agreed to irrevocably waive, lo Ihe fullest extent permitted 

by applicable law, any and all rights to file or otherwise assert any other claim ihal arises or 

arose prior to the Effective Date, as such term is defined under the Settlement Agreement, in the 

Bankruptcy Coun or any other fomm, whether wiihin or outside the United States. The releases 

and waivers of claims contained in the Settlement Agreement do not apply to or benefit any 

entity other than the panics to the Seltlcmcnt Agreement and iheir professionals. Thus, the 

releases and waivers are reasonable and should be approved. 

60. In summary, the proposed setllemenl is fair and equilable and in the best interests 

of these Debtors' estates and their creditors and falls above the lowest point tn the range of 

reasonableness. Approval of the settlement would result in a substantial cash infusion to these 

estates and a significant reduction in the administrative expense, priority, and general unsecured 

claims pools. Accordingly, approval of the Seltlcmcnt Agrcemeni would allow the Debtors and 

the Committee to propose a confirmable joint chapter 11 plan which should result ina 

distribution to general unsecured creditors. For the foregoing reasons, and in light of the 

foregoing concerns, liligation risks, costs, and other considerations, the Committee and the 

Debtors respectful])' submit lhat Ihe proposed global settlement should be approved. 

V. NOTICE 

61. Notice of this Settlement Motion was provided lo (a) counsel lolhe Defendants, 

Tancr Krinsky & Drogin LLP (Attn: Scott S. Markowiu, Esq., Rocco A. Cavaliere, Esq, and 

Linda Roth, Esq.); (b) counsel for the Debtors' D&O insurance carriers, Peabody & Arnold LLP 

(Attn: E. Joseph O'Neil, Esq ) and Ropers Majeski Kohn & Benlley PC (Aim: Geo fir cy 

Kcincman, Esq. and Amber W. Lockieai. Esq.); (e) the Office of the United States Trustee, 201 

Varick Street, Room 1006, Ncw York, NY 10014 (Attn: Andy Velez- Rivera, Esq.); (d) all 

parties who filed requests for notice under Bankruptcy Rule 2002; and (c) all creditors 

62. The Movants respectfully submit lhat such notice is sufficient under the 

Bankruptcy Code and Ihe Bankruptcy Rules and thai no other notice is necessary. 

63. No previous motion for the relief sought has been made to this or any other coun 

VI. CONCLUSION 

64. For the reasons set foith above, the Movants respectfully request thai ihe Coun 

enter the proposed Order Approving the Setllemenl Agreement and grant such other and funher 

relief as appropriate under the circumstances. 

[Remainder ofpagt inlcnllonally lefl blank j 
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Dated: December 28, 201S 

ARENT FOX LLP 

By: /j/George P. An/ellch 
George P. Angclich 
David Wynn 
Eric Roman 
George V. Utlik 
167S Broadway 
New1 York, NY 10019-5874 
Phone: (212)484-3900 
Facsimile: (212)484-3990 

Counsel for ihe Official Comminee of Unsecured Creditors 

COZEN O'CONNOR 

By: /J/Frederick E. Schmidt. Jr. 
Frederick E. Schmidt, Jr. 
277 Park Avenue 
New York, NY 10172 
Phone: (212) 883-4948 
Facsimile: (646) 588-1552 

EXHIBIT A 

Counsel for the Debtors 
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SETTLEMENT AflREKMECT 

This Sctdemeni ABretmenl (the "Asramall") is nude is of December 23, 201J 
between Vivoro Corporalion ("XiunO, STi Prepaid. LLC f'STi Prepaid"), Kare Distribution, 
Inc. ("Km"), STi Telecom, Inc. C'STi Telecom"). TNW Corporation PTNUn. STi CC 1. LLC 
CCCJ"). "nd STi CC 2, LLC {"CC_2T (collectively with Iheir estates, successors end assigns, 
the "Dcbioa"). the Official Committee of Unsecured Creditors (the "CommiMS"). and Gustavo 
M. Ct La Garza Ortega C'Qoi) .Gustavo"). Gustavo De La Garaa Flores f'Flom'i. Roberto X. 
Margain ("aflffiUD"). Robert K. Lacy ("Lffla"). v'ctor E. Robles Concha ("Roiilfis"). Pedro 
Salinas Amunbide ("Saljnas"!. Marcatel Com. S.A, de C,V. fMarcaic]"! Organiiacion Radio 
Beep S A. de C.V. tUUn Unifica Contact Media S A. de C.V. n^Jici") and Progress 
International LLC ("QoEICli" or collectively, and together with their successors and assigns. 
"Defendanu"') on the other hand. The Debtors, Ihe Committee and the Defendants shall 
collecrively be referred to as the "Emliei" and each a "Panv." 

WHEREAS, on September 5, 2012 (the "petition.JJctc"), the Debtors each filed 
voluntary petitions for (elief under chapter 11 of the U.S. Bankruptcy Code in the United Stales 
Bankruptcy Coun fortlie Southern District of New York (the "Bankruntcv Cnun'l. which cases 
are being jointly administered under Case No 12-13» 10 (collectively, ihe "Bonkfyptcy. Cases"): 

WHEREAS, ihe Debtors continue to manage their assets as debtors-in-possession 
in the Bankmpicy Cases pursuant to sections 1101 and 1107 of chapter 11 of tide 11 of the 
United States Code (the ••qankmpicv Code"): 

WHEREAS, the Defendants and certain of their afliliatcs filed claims againsl the 
Debtors or had claims scheduled in the Debtors' schedules of assets and liabilities {together, the 
••prtpeiition Claims"), including Ihe following claims: 

• Marcatel's unsecured claim in the amount of 112.306,097 (Claim No 
389); 

* Unifica's unsecured claim in the amount of $611,712 (Claim Nos. 386, 
387, and 388); 

• Qusma Properties, L.P.'s unsecured claim in the amount of S27.880 
(Claim No. 394. as amended by Claim No. 570); 

* Gusma Investments, L.P.'s unsecured claim in the amount of S128.062 
(Claim No. 385 as amended by Claim No. 569); 

* boa Gustavo's claim rcgnrding unpaid board fees in the amount of 
S30,000 (Claim No. 393); 

• ben Gustavo's unliquidated claims (Claim Nos. 390 - 392, 400, 671 -
675); 

• Flores'unliquidated elaims (Oaim Nos. 380-384 and 676-680); 
* Margain '* unliquidated claims (Claim Nos. 395 - 399 and 743 - 747); 

1 Tim u motbc* muly emuously referred ID U "Gnqxi MucateT in a crmtm toUuie igrccneni between the 
Parte*, but lhat muiy (ton hot cvifl. Nonethclen. for Ihe Bvcidancc of all douht. Grapa Mexcaicl and any 
imananicd entity lhat may cilhcrwiic be cenaiileicd m "alTilule" ot Ihe DcfcndenU ihal] hereby he rclraicd fion a 
and ill cUtma lhat may be eucrud by Ihe Deblon and Ibe Cmncuttec 
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• Lacy's claims for indemnification (Claim Nos. 429-435); 
• Lacy's unsecured claim in the amount of 5205.150. including 511,725 

which was asserted as a priority claim (Claim No. 155); 
• Lacy's general unsecured claim in the amount of $19,800 (Claim No. 

428); and 
• Robles' claims for indemnification (Claim Nos. 314 - 320 and 702 - 708). 

WHEREAS, the Defendants and certain of their affiliates also assened requests 
for unpaid administrative expenses againsl the Debtors (ihe "Administrative Exnense C1aiq»"\ 
including the following: 

• Uniflea's administrative claims, each filed in the amount of $102,453 
(Claim Nos 666. 667, and 668); 

• Gusma Properties, L.P.'s administralive claim in the amount of $469 22 
(Claim No. 669); and 

• Gusma Investments, L.P.'s administrative claim in the amount of 
$19,998 64 (Claim No. 670); 

• Progress's administrative claim in Ihe amount of $34,870.44 (Claim No. 
665) 

• Robles' adminisirativc expense claims, each in the amount of $5,769,23 
(Claim Nos. 461 - 467. amended by Claim Nos. 688 - 694); 

• Robles' administralive expense elaims, each in the amount of $4,855.53 
(Claim Nos. 454-460. amended by Claim Nos 681 -687); and 

• Robles' administralive expense claims, each in the amount of $5,855.00 
(Claim Nos. 468 - 474, amended by Claim Nos. 695 - 701). 

WHEREAS, by Augusl 2014, the Committee identified certain claims of these 
estates and filed a motion ([Bankr. Case No. 12-13810. ECF No. 547] the "Standing Motion") 
seeking standing to prosecute and settle such claims against certain potential defendanu, 
including: (i) Don Gustavo, Flores. Margain. Lacy, Robles, and Salinas (collectively, the "S&C 
Dcfendanls"). and (ii) Marcatel, Unifica, and Progress (collectively "Preference Defendants") 

WHEREAS, on August 25, 2014, the Committee was granted standing and 
authority by the Coun 10 commence, prosecute and settle claims against the D&O Defendants 
and the Preference Defendants under the Standing Stipulation and Order (Bankr. Case No. 12-
13810, ECF No. 552], authorizing the Commitlee to have Ihe "sole and exclusive right and 
standing to assert, prosecute, and settle, by litigation or otherwise, as an independent 
representative of the Debtors' estates and for the benefit of the Debtors' estates and their 
creditors" such elaims; 

WHEREAS, according lo Ihe Debtors' books and records, wiihin one year before 
the Petition Date (the "Preference Period"), the Debton made preferential usrufcti in tiie totai 
amount of no less than Si0.J million (the "Imufcn") to the following three companies owned 
and controlled by Don Gustavo: (a) $40,517,428.58 to Marcatel; (b) $2,206,997.16 to Unifica; 
and (c) $7,781,997.23 to Progress, as particularly identified in the complaint and related exhibits 
filed in the Avoidance Action (defined below); 
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WHEREAS, on or about July 10. 2015. the Committee commenced an adversary 
proceeding, entitled Iht Officio! Commititt of Unsecured Creditors of Vivaro Corporation v. 
Marcatel Com, S.A. de C.V,. el ol. {Adversary Proceeding No. 15-01125 (MG)) (the "AlcidilKE 
AUifln"). filing a complaint against Marcatcl, Unifica. and Progress, seeking, among other 
things, the avoidance ajid recovery of the Transfers, disallowance of the Preference Defendants' 
claims against these Debtors' cslatcs. and the equitable subordination tnd rcchnraclcrization of 
Marcatel's claims against these Debtors' estates; 

WHEREAS, on or about July 10,2015, Ihe Commitlee commenced an adversary 
proceeding, entitled The Official Commiltee of Unsecured Creditors ofVtvaro Corporation v, 
Gustavo De La Garza Onega et a! (Adversary Proceeding No. 15-0] [24 (MG)) (the "DftQ 
Action"- n i l together with Ihe Avoidance Action, Ihe "Adversary Proceedinps"). filing a 
complaint against Don Gustavo, Flores, Margain, Lacy, Robles. Salinas. Hiscox Insurance 
Company, Inc. and Stale National Insurance Company asserting various breaches of fiduciary 
duties and claims for ctpjitablc subordination under section 510(c) oflhc Bankmpicy Code, and 
seeking, inrrr alia, damages in an amount lo be determined at trial but in no event less than $25 
million: 

WHEREAS, the Defendants have raised certain defenses in connection with the 
Avoidanec Action, including, among others, the "new value" defense under section 547(e)(4) of 
the Bankmpicy Code and the "ordinary course of business" defense under section 547(c)(2) of 
the Bankruptcy Code and subject to a global resolution of the D&O Action, ihe Defendanls and 
the Comminee agreed thai the Preference Action would be conditionally settled for $35,000 
payment by the Preference Defendants to ihe estates, plus waiver of all oflhc Defendants'claims 
against these Debtors' estates, including the Prepctition Claims and Administralive Expense 
Claims, wilh a face valtie of over $13 million; 

WHEREAS, once the Committee was able to confirm that the Debtors' insurance 
carriers, Hiscox Insunuice Company. Inc. and Slate National Insurance Company (collectively, 
the "D&O Carriers"). Itavc confirmed coverage, the Committee subsequently agreed to dismiss 
the D&O Carriers from the D&O Action; 

WHEREAS, on Oclober 20, 2015. the Panics panicipoled in a mediation in 
connection with the D&O Action wilh the Honorable Robert D. Drain serving as mediator, 
resulting in an agreed settlement between Ihe Panics; 

WHEREAS, the Coun enlcred an Order on November 4,2013 [Docket No. 448) 
establishing procedures under which the Debtors may settle claims arising under sections 544, 
547, 54B and 550 of the Bankmpicy Code {collectively, ihe "Avoidance Claims"), including, 
mrcr alia, acceptable of consideration in the form of a waiver of claims; 

WHEREAS, the Parties, having fully participated in mediation in good fnilh, 
desire to avoid the risks and expenses atlendant lo present or future litigation and lo settle, on the 
terms and conditions set forth below, all claims thai the Dcbiors and/or the Committee have 
asserted or may assen against the Defendants in the D&O Action and the Avoidance Action; 

NOW, THEREFOR, in considerotion of the mutual promises and undertakings 
herein set forth, and other good and valuable consideration, the receipt and sufficiency of which 
arc hereby acknowledged by each of the Panics, the Panics agree as follows: 

1. Effective Date. Subject lo ihe full execution hereof by all parties, this 
Agreement shall become effective and binding upon the Panics hereto upon entry of a final and 
ncn-appealable order approving this Agreement under Rule 9019 of ihe Federal Rules of 
Bankmpicy Procedure (the "Eflcctiye Date"). 

2. Settlemenl Payment. In full and final satisfaction oflhc D&O Action and 
the Avoidance Action, [he Defendants shall pay or cause to be paid to the Debtors the amount of 
$4,035,000 00 {the "Settlemenl .FaymenQ within twenty-five (25) doys of the entry by the 
Bankmpicy Court of a final non-appeal able order approving this Agreement. Within three (3) 
business days of the entry- by the Bankmpicy Coun of a final non-appealable order approving 
this Agreement, counsel for the Defendants will confirm in writing thai they are in possession of 
$235.000 00 reflecting Marcatel's contribution to Ihe Sclllcment Payment. Counsel for the 
Defendanti will hold those funds in escrow and will release those funds to the Debtors on the 
date that is no later than the twenty-fitUi (25lh) day after the entry by the Bankmpicy Coun of a 
final non-appealable order approving this Agreement, 

3. Method of Payment. All poymenls are lo be made so as to be received by 
the Deblors on or before 5:00 p.m. (prevailing eastern lime) on the due date, time being of the 
essence. Payments shall be made t ia wire transfer in ihe U.S. currency to the following account, 
or such other account as designated by the Debtors: 

Receiving Bonk: 

ACH Routing: 

Wire Routing: 

Account Number; 

Bank of America 
P.O. Box 4434 
New York. NY 10163-4434 

021000322 

026009593 

4 SSM 359 74 30 

Account Name: VivBID Corporation 

4, The Defendanti' Waivers 

(a) Waiver of Claims As fUnhcr consideration hereunder, as of the 
EOeclive Dale, the Defendants, and their current or former affiliates, subsidiaries, employees, 
agents, suctcswre and assigns, including, wilhoul limitation, Gusma Properties, L.P. and Gusma 
Inveslmenll, LP, (colleclively, the "Claimants"), hereby unconditionally and irrevocably 
release, waive, forever discharge and withdraw any and all claims, causes of action, debts, 
liabilities, demands, damages, expenses, costs, losses, suits, and actions, including, withoul 
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limilalion, the Prepctition Claims, Ihe Adminisualivc Expense Claims, and any poit-petilion 
claims, which were or could have been assened or scheduled againsl the Dcbiors and Iheir 
estates, the Comminee and ils members, and each of Iheir respective nttomeys, financial 
advisors, professionals, agents, reprcsenlatives, afliliales, successors, and assigns, and which 
shall for all purposes be deemed released, waived, discharged and withdrawn wilh prejudice, and 
the Claimants further irrevocably waive, to the fullest extent permitted by applicable law, any 
and all rights to file or otherwise assert any other claim that arises or arose prior to or subsequent 
to the Effective Date, in the Bankruptcy Court or any other forum, whether within or outside the 
United Slates, The Claimants further agree, to the extent requested by the Debtors and the 
Committee, to execute and cause to be filed on the docket of the Bankruptcy Coun a formal 
withdrawal of the Prepctition Claims, Administrative Expense Claims and/or any other claims 

(b) Waiver of RiyhH lo .Appear, in,.Bankruptcy. Cases. As of the 
ElTectivc Date, the Defendants and Claimants hereby waive, to the fullest extent permitted by 
applicable law, any and all rights they may have lo file any documents or pleadings whatsoever 
in Ihese Bankruptcy Coses, including, withoul limitation, any motions, objections, limiled 
objections, letters, staiemcnti, or any other type of document lhat would otherwise be submitted 
to. or filed on ihe docket of, the Bankruptcy Coun; provided, however, the Defendants reserve 
the right lo file any document they deem necessary in response lo, and to the extent that, any 
party in interest submits lo, or (lies on the docket of, the Bankruptcy Coun a document asserting 
a position directly advene lo the Defendants in these Bankruptcy Cases. As of ihe Effective 
Dale, the Defendants further hereby waive any right to vote on, or object to, any plan lhal may be 
proposed and filed by [he Deblors or the Comminee in these Bankruptcy Cases, and if any of the 
Dcfendanls or Claimants do vote, they hereby agree to have their votes designated in favor of 
any plan lhat may be proposed and filed by the Commiltee. 

(c) Waiver of Section 502th) Claims. As funher consideration 
hereunder, as of the Effective Date, ihe Defendants and Claimants hereby irrevocably waive any 
and all rights to assert any claim in Ihe Bankruptcy Cases under section 502(h) of the Bankruptcy 
Code. 

Id) apiKi_flnd-Î rori-AllflivMit.e_of_Cc[iiiiii.X«cy:a_CI«ni!i. 
Notwithstanding the waivers hereunder ofany and all claims asserted by Lacy, Lacy shall 

be deemed to have the following (and no other) allowed claims againsl the Debtors (collectively, 
the "Lacy Allowed Claims"): 

(i) A general unsecured claim in the amount of £196,356.00; 
and 

(ii) A priority unsecured claim under 11 U.S.C. 507(a)(4) in the 
amoum of SH,794.00 

(c) a t̂LJ«idJacmtii-Altomt,.qf̂ cmiii-&BMtsL.CiiuflH. 
Notwilhstanding the waivers hereunder of any and all claims assened by Robles. Robles 

shall be deemed to have the following (and no other) allowed claims against the Debtors 
(colleclively, the "Robles Allowed Claims" and, together with ihe Lacy Allowed Claims, the 
"Allowed Claims"); 

(i) An odminisirotive expense claim in the amount of 
110.624.76; and 

(ii) A general unsecured claim in the amount of SS.HSS.OO. 

5, Eyenanf Default. The failure to make the Settlement Payment as required 
in paragraphs 2 and 3 of this Agreement shall constitute an "Event of Default" under this 
Agreement Upon the occurrence of on Event of Default, provided such Event of Defaull is not 
cured within fifteen (15) days, and after notice served by express, registered or certified mail, 
addressed lo counsel to the Dcfendanls, the Committee may elect to cither (i) deem the 
Settlement null and void and continue the Adversary proceedings against Ihe Defendants: or (ii) 
move to enforce the Agreement in the Bankruptcy Coun; and: 

(i) if the Commiltee elects to deem ihe Seltlement null end 
void and continue the Adversary proceedings against the 
Defendants, service of any notice to deem the settlement 
null and void will be effective when served by express, 
registered or certified mail, addressed to counsel lo the 
Defendants; or 

(ii) if the Committee elects to enforce the Agreement in the 
Bankruptcy Court, sen ice of any motion to enforce the 
Agreement will be effective when served by express, 
registered or certified moil, addressed to counsel to the 
Defendants 

6, No Admission of Wronpdoinn. Without admitting fault or liability, Ihe 
Parties have mutually agreed to resolve the dispute in accordance with the terms set forth herein. 
The Defendanu have denied and still deny liability on the merits of the claims assened in the 
Adversary Proceedings and lhal this Agreement is enlcred into purely as a compromise of 
disputed matters for the purpose of avoiding the uncertainly associated with the Adversary 
Proceedings and the further costs of defending such Adversary Proceedings. The settlement of 
the claims assened in the Adversary Proceedings and the obligations creoted by this Agreement 
are not and shall not be, construed as an admission of liability oflhc Panics or any other person 
or entity on any claim whether or nol assened in the Adversary Proceedings. Nothing'contained 
in this Agreement shall be construed at any lime as an admission by any Party of any 
wrongdoing or liability to any of the Panics. The Ponies each acknowledge that they oie not a 
prevailing party for any purpose and expressly wraivc any claims for attorneys' fees and costs 

7, No Actions or Procegdin|is Filed or Pending The Ponies represent lhat 
they hove not filed or caused to be filed any complaints, charges, applications, actions, elaims or 
grievances against each other with any local, slate or federal agency, coun, regulatory or self-
regulatory agency or other body, and thot they will not at any lime hereofter file or cause to be 
filed any complaint, charge, application, action, claim or grievance against each other based on 
any act, omission or other thing arising or accruing on or prior to the dote of signing this 
Agreement, whether known ar unknown at Ihe time of signing, cxccplas set forth herein. 
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8. S m k a m i J h f f l l U u l M c M ^ ^ Without limiting any 
of the Panics' rights lo appeal any Order of Ihe Bankruptcy Court, the Parties and Claimants 
agree that (i) the Bankruptcy Coun shall retain exclusive personal and subject mailer jurisdiction 
10 enforce the terms of this Agreement and to decide any claims or disputes that may arise or 
result from, or be connected with, this Agreement, or any breach or defaull hereunder; and (ii) 
any and all proceedings related lo the foregoing shall be filed and maintained only in ihe 
Bankruptcy Court, and the parties hereby consent lo and submit lo Ihe jurisdiction and venue of 
Ihe Bankruplcy Coun to enforce this Agreement; provided, however, lhat if the Bankruptcy 
Cases have been closed and cannol be reopened for any reason, the parties agree to 
unconditionally and irrevocably submit to the exclusive jurisdiction oflhc United Stales District 
Court for the Southern District of New York silling in New York County or the Cctnmercial 
Division, Civil Branch of ihe Supreme Coun of Ihe Slate of New York silting in New York 
County and any appellate coun from any thereof, for the resolution ofany such claim or dispute. 
Defendanls hereby irrevocably waive, lo the fullest extent pcrmiltcd by applicable law, any 
objeeiion which il may now or hercaOer have lo the laying of venue of any such dispute broughi 
in such coun or any defense of inconvenient forum for the maintenance of such dispute. The 
Defendants agree that a judgment in any such dispute may be enforced in other jurisdictions by 
suit on the judgmeni or in any other manner provided by law. This Agreement shall be construed 
in accordance with and governed by the law s of the Slate of Ncw York (excluding the laws 
applicable to conllicts or choice of law). 

9. Ownership of Claims. TTie Claimants rcpreseni lhat they are the owners of 
the Prepctition Claims and the Adminisirativc Expense Claims and lhat they have not sold, 
alienated or otherwise transferred the Prtpcliban Claims and ihe Administrative Expense Claims 

10. MimuLBricm-
(a) Hie Debtors, the Committee, the Claimants and Defendants, and 

their respective Released Entities and Ponies, as defined below, hereby release and discharge 
each other ond all of their respective present and former parent corponlions. predecessor, joint 
venturers, partners, affiliates, subsidiaries, successors, assigns and otherwise related entities, and 
011 of their respective incumbent or former shareholders, officers, directors, members, managers, 
employees, consultants, insurers, reinsurers, attorneys (including all professionals retained by Ihe 
Debtors' estates in the Bankruptcy Coses), agents, rrprescniniivcs. and their respective 
successors and oisigns (colleclively, Ihe "Released Entities and EfOQIu" and each, a "Released 
Entity or Pcnon"). from any and all claims, liabilities, demands or causes of action of whatever 
nature, known or unknown, inchoate or otherwise, liquidated or unliquidated, accrued or 
contingent, foreseen or unforeseen, whether based in contract (written, oral, express, implied or 
otherwise) and/or any local, stale or federal statute, regulation or other low (including common 
low) or in equity , lhat either Pony (or ils Released Entities and Persons) had. ever had. or could 
have had against Ihe other Pony (or ils Released Eniities or Persons) as oflhc Effective Dote. 

(b) The mutual releases set forth in Section 10(a) shall nol be elTective 
unlit Debtors' receipt of Ihe full amount of the Seltlement Payment 

(c) Nothing herein shall be construed lo release any obligation arising 
out of or under Ihis Agreement. 

I I . ScvcTBbilitv. Should any provisions of ihis Agreement be declared or be 
determined by any coun to be illegal or invalid, the validity of the remaining pans, terms or 
provisions, including the release of oil claims, shall not be affected thereby and said illegal or 
invalid pans, term or provision shall be modified by the coun so as to be legal or, if not 
reasonably feasible, shall be deleted. 

12 Entire Apeement. This Agreement constitutes the entire understanding 
by and between Panics with respect to the subject mailer hereof, and supersedes any prior 
agreements or understandings between the Panics oral or writicn with respect to the subject 
mailer hereof. 

13. No Representation* No statements, promises or representations have 
been mode by any Pony lo any other, or relied upon, and no consideration has been offered, 
promised, expected or held Oui other than as may be expressly provided herein. Each Party 
hereby represents and warrants to the other Panics that such Party has nol, as an inducement lo 
such Party's entrance into this Agreement, relied on any rtprescnlation, assertion, guaranty, 
wurronty, collateral contract or other ossuranee mode by or on behalf of another Party or any 
other person or entity whatsoever, other lhan the express covenants, representations and 
warranties set forth in this Agreement. Each Party hereby waives all claims, whether known or 
unknown, arising out of and/or otherwise relating to any such representation, assertion, guaranty, 
warranty, collateral contract or other assurance. 

14. Represemaiinn by Counsel. The Panics hereto each acknowledge and 
agree thai they have had the opportunity to consult wilh legal counsel of their choice prior lo 
execution of this Agreement, have in fact done so, and have been specifically advised by counsel 
of Ihe consequences ofihis Agreement and their respective rights and obligations hereunder. 

15. InlciptclJlim The Parties funher acknowledge and agree that this 
Agreement is the result of negotiations between Ihe Parlies and that no Parly shall be considered 
the drafler for the purposes ofany statute, case law or rule of interpretation lhal would or might 
cause any provision to be construed against Ihe drafter. 

16 Effect of Waiver. No waiver of any of the provisions of this 
Agreement shall be deemed lo constitute a waiver ofany oflhc other provisions hereof whether 
or not similar, nor shall such waiver constitute a continuing waiver. 

17. Amendmem lo Agreemenl This Agreement may nol be amended, 
supplemented, modified or waived except by on instrument in writing signed by a duly 
authorized officer on behalf of each of the Panics, which amendment, supplement, modification 
or waiver shall be approved by the Court 

18. Counierpans This Agreemenl may be executed and delivered in two or 
more counterparts, each of which when so executed and delivered shall be the original, bui such 
counterparts together shall constitute but one and the same instrument. The Agreement shall be 
final and binding upon the execution and delivery of the Agreemenl by alt Parties. It is 
specifically agreed by all Parties lhat a facsimile or electronic mail copy of this Agreemenl shall 
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hove the tome efTtct md may bo accepted with the some aulhoriiy as the original, and that this 
Agreement may executed electronical I)' and in counter-pans, 

19, Rule 9019 Mnlion. The Debtors and the Commitlee shall seek approval of 
this Agreemenl by the Bankruplcy Court pursuant lo Rule 9019 of the Federal Rules of 
Bankruptcy Procedure. 

20, Preservation nf f lainn and Defend If the Bankruptcy Coun declines lo 
enter an order approving this Agreement or the Effective Dale does not occur, then: 

(a) The Agreement shall be deemed null and void; 

(b) The Parties shall not be deemed to have waived any right or to 
have settled any controversy between the Panics that existed before the execution of the 
Agreement; 

(c) The Parlies shall be restored to their respective positions 
immcdialcly before ihe exocution of the Agreement; 

(d) Neither this Agreement nor any exhibit, document, or instrument 
delivered hereunder, nor any statement, transaction, or proceeding in connection wilh the 
negotiation, execuilon, or implementation of this Agreement, shall be (i) with prejudice to any 
person or Party herclo, (ii) deemed lo be or constnied as an admission by any Party of any act, 
matter, proposrtroii. or merit or Jack of merit of any claim or defense, or (iii) referred to or used 
in any manner or for any purpose in any subsequcnl proceeding in this action, or in any other 
action in any court or in any other proceeding; and 

(c) All negotiations, proceedings, and statements made in connection 
wilh the negotiation of this Agreemenl (i) shall be wilhoul prejudice lo any person or parly 
herein, (ii) shall mn be deemed as or construed lo be an admission by any party herein of any ad, 
matter, proposition, or merit or lack of merit of any claim or defense, and (iii) shall not be 
offered in evidence in this or any olhcr action or proceeding, except in connection wilh ihis 
Agreement or the Mforeement thereof, 

21; Pi;miMPl.of. Pending Adversary Proceedings Attached hereto as Exhibit 
A are Final Orders in cadi of the Adversary Proceedings, which Ihe Commiltee will file within 
seven (T) calendar days from the dale the Debtors receive the full amount of the Settlement 
Payment. 

22. Notices. All notices, requests and other communications pursuant to this 
Agreement shall he ia wnung and doll be deemed to hu e been duly given, if delisted in 
person or by courier, telegraphed, telexed or by facsimile transmission or senl by express, 
registered or certified mail, postage prepaid, addressed as follows 

wilh a copy to: 

If 10 Debtors and 
Coinmittee: 

If to C Iai mams: 

Vivaro Corporalion 
1250 Broadway, 25th Floor 
New York. New York 10001 
Attn; Philip J, Gund 

Coun O'Connor 
277 Park Avenue 
Ncw York, NY 10172 
Attn: Frederick E, Schmidt, Esq. 

-and-

Arenl Fox LLP 
1675 Broadway 
New York, New York 10019 
Atm: George P, Angelich, Esq. 

Marcatel Com, S.A, de CV. 
Ave. San Jeronimo 210 Pie. 
Co Ionia San Jeronimo 
Monterrey, N.L Mexico, 64640 
Attn: Gustavo M. dc la Garza Onega 

Unifica Comoct Media. S,A, de C.V. 
Ave, Son Jeronimo 210 Pie, 
Co Ionia Son Jeronimo 
Momerrey, N.L, Mexico. 64640 
Ann; Gustavo M. dc la Garza Onega 

Gusma Invcslmcnts, L.P. 
10190 KulvFreewov 
Suite 410 
Houston, TX 77043 
Aim: Gustavo M. dc lo Gorra Onega 

Gusma Properties, L.P. 
10190 Kny Freeway 
Suite 410 
Houston, TX 77043 
Attn: Gustavo M. de la Garu Onega 

Marcatcl Intemauonol, LLC 
10190 Koty Freeway 
Suite 410 
Houston, TX 77043 
Aim: Gustavo M. de la Garza Onega 

Gustavo M. de la Gar/a Onega 
Marcatcl Com. S.A. de C.V. 
Ave. Son Jeronimo 210 Pie, 
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with a copy to: 

If to the D&O Camers: 

Colonia San Jeronimo 
Monterrey, N.L. Mexico, 64640 

Gustavo de la Garja Flores 
Marcatel Com, S.A, de C.V. 
Ave, Son Jeronimo 210 Pie, 
Colonia San Jeronimo 
Monterrey, N.L. Mexico, 64640 

Robe no X. Margain 
Mareale! Com, S.A, de C.V. 
Ave, San Jeronimo 210 Pie. 
Colonia San Jeronimo 
Monterrey. N.L Mexico, 64640 

Robert K. Lacy 
12122 Westwood Hills Road 
Hcmdon, Virginia 20171 

Victor E. Robles Concho 
10314 Monticcllo Hill Dr. 
Koty. Texas 77494 

Pedro Salinas Arrambidc 
Salinas Arrambidc & Asociados 
No 1870 
Col Lomas de Chopullepec 
CP. 11000 
Dclegacion Miguel Hidalgo 
Mexico, Distrito Federal 

Toner Krinsky & Drogin LLP 
1350Broadwav 
l l * Floor 
New York, New York 10018 
Attn: Rocco A. Cavalicre, Esq. 

Hiscox Insurance Company 
Concourse Pain ay. Suite 2)50 
Atlanta, GA 30328 
Attn: Christopher McNulty, Esq, 

Senior Vin Prtsidenl - Atlanta Claims 
Division 

Stale National Insurance Company 
c/o Stantone 
Harborside Financial Center 
Plau 5 
Suite 2600 
Jersey City, NJ 07311 
Attn: Margaret Porcelli 

»ith a copy to Peabody & Arnold LLP 
600 Atlantic Ave 
Boston, MA 02210-2261 
Attn: E Joseph O'Neil. Esq. 

Robert A, McCall, Esq 
Counsel lo Wlicoi Insurance Compony 

Ropers Majeski Kohn & Denlley PC 
750 Third Avenue 25th Floor 
New York. NY 10017 
Attn: Geoffrey Heinemon. Esq. 

Amber W. Locklear. Esq. 
Connie/ lo Slore Nallanal Insurance Company and 
Torus US Intermediaries, Inc. 

IN WITNESS WHEREOF, the Parties have executed this instrument on the dales 
indicated below. 

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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Vivi ro Corporalion Marcattl Com S.A. dr C.V. 

B r . / t / P M p J . Gund 
Primed Nunc: Philip J. Gund 
Tille: CRO 

Dole: December 24,201} 

STi Prepaid L L C 

Br./»/Philip J. Gund 
Prinlcd Nome; Philip J, Gund 
Tille: CRO 

Dale: December 24, 2015 

Kare Ditlrlbulion, Inc. 

Bv: Is/ Philip J. Gund 
Printed Name: Philip J, Gund 
Tille: CRO 
Dale: December 24. 2013 

STi Telecom. Inc. 

By: M Philip J. Gund 
Printed Name: Philip J, Gund 
Tille: CRO 
Dale: December 24, 2D15 

TNW Corp oral I on 

Bv: l i / Gerordo A. Mtdrl lm 
Printed Name: Gerordo A, Mcdcllin 
Tnlc; General Counul 
Dale: Dccember23,20l5 

Unifica Contact Media de C.V. f / k / i 
Organkacion Radio Beep. SA. de C.V. 

Bv: / i f Gf rardoA, Mfdclhn 
Primed Nome: Gerordo A. Mcdcllin 
Tille: General Counsel 
Dale: December 23.2015 

Gu imi Propcrtiei, L.P. ( A l to Paratraphi 
1.4, S-18.20-22 IfereoO 

B y G u f t q v a M. de la Gang Orlcj-a 
Primed Name: Gustavo M . dc la Garza 
Ortega 
Tille: Sole Monager 
Dale: December 23,2015 

Cuima Investments, L.P. (At lo 
Piragraphi 1,4, B-18. 20-21 Hereof) 
By./a/ GuttamM. de la Gang Orltfa 

Primed Name: Guilavo M . de la Gorra 
Onega 
Title: Sole Manager 
Date: December 23, 2015 

Prog rest Inlemalional, L L C 

The Official Commiltee of Unsecured 
Cr td i l on 

/ t l (fUtlavoM. de la Gang Onega 
Guslavo M . de la C a r u Ortega 

Br. Ii/John J .Ron 
Printed Name: John J. Ross, in his capacity as 
Commiltee Member 
Title: Committee Member 
Dale: December 24,2015 

Is/ Gusiavo M. dt la Garza tfores 
Gustavo M . de la Carta Flores 

liLBs^£asJ(JJe.rem 
Roberto X. Margain 

I I I Robrn K. IAXV 
Robert K. Lacy 

IsLVlWr.K. Rc^lexPo/ifhq 
Victor E. Robles Concha 

Pedro Salinas Arrambidc 

Primed Name: Philip J, Gund 
Title; CRO 
Dnle: December 24,2015 

Bv:/s/ Guiravo M . dc la Gana Orltea 
Printed Name: Gustavo M, de la Garza 
Onega 
Title: Sole Monoger 
Date: December 23.2015 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

lore: 

VIVARO CORPORATION. <r a l . 

Debtors. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, ct al., 

PlaintilT, 

Chapter 11 

Case No. 12-13810 (MG) 

(Jointly Administered) 

Adv. Pro No 15-01124 (MG) 

GUSTAVO M . DE LA GARZA ORTEGA. 
GUSTAVO DE LA GARZA FLORES, 
ROBERTO X MARGAIN. ROBERT K. 
LACY. VICTOR E. ROBLES CONCHA. 
PEDRO SALINAS ARRAMBIDE. HISCOX 
INSURANCE COMPANY. INC. AND STATE 
NATIONAL INSURANCE COMPANY 

Dcfendanls 

F INAL ORDER FOR DISMISSAL WITH PREJUDICE 

Based upon Ihe Setllemenl Agreement (the "Agreement") entered by and between (i) 

PlainlifT and Debtors; and (ii) Defendanls Gustavo M. dc la Garza Onega. Gustavo M, de la 

Garza Flores, Roberto X. Margain. Robert K, Lacy, Victor E. Robles Concha, ond Pedro Salinas 

Airamhide fcolletiively. the "Defendants", together with the PlaintilT ond Debtors, the "ElfliCl") 

which was approv ed by this Court's Order Approving Selllemcni [ECF No. ], it is hereby 

AHJOOi'ltNTTS) 1 



ORDERED thai the Advcrsvy Proceeding in iu emircty >nj all claimi againsl all the 

Defendants in the Advcrsaty Proceeding, including Hiscox Insurance Company, tnc. and Slate 

National Insurance Ccmpany, arc hereby distnined with prejudice; and it is funher 

ORDERED lhal the Parties will pay llieir own respective costs of coun in the Advcrury 

Proceeding and iheir own attorneys' fees incurred in connection wilh the Adversary Proceeding, 

except for any necessary payment to enforce the Setllemenl Agreement. 

Dated: New York, New York 
,2016 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In rc: 

VIVARO CORPORATION, tt al., 

Debtors. 

THE OFFICIAL COMMITTEE'OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION.rroA, 

Plaintiff. 

Chapter 11 

Case No. 1M3B10(MG) 

(Jointly Adroinislered) 

Adv. Pro. No. 15-01125 (MG) 

HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUGE 

MARCATEL COM. S.A, DE C.V.. 
ORGANIZACION RADIO BEEP S .A. DE C.V. 
N/K/A UNIFICA CONTACT MEDIA S.A. DE 
C.V.. and PROGRESS INTERNATIONAL 
LLC. 

Defendants. 

FINAL ORDER FOR DISMISSAL WITH PpP.nmirE 

Based upon the Seltlement Agreement (the "Apecmnu't entered by and between (i) 

Plaintiff and Debton; and (ii) Dcfendanls Mareale) Com, S.A. de C.V., Organiiacion Radio 

Beep SA. de C.V. iW/a Unifica Conlaci Media S.A. de C.V., and Progress Intcmational LLC 

(collectively, the "Defendanu". together with the Plaintiff and Dcbiors. the "Etniu") which was 

approved by this Coon.'i Order Approving Scnltmenr [ECF No. ] , i i is hereby 

ORDERED lhal Ihe Adversaiy Proceeding in ils entirety and all claims againsl Ihe 

Defendanu in the Adveisary Proceeding are hereby dismissed wilh prejudice; and ii is further 

AFDocs.iiwmvi AFDOCS-IITSTVH] 

ORDERED lhat the Panics will pay their own respective costs of coun in the Adversaiy 

Proceeding and their own attorneys' fees incurred in connection with the Adversary Proceeding, 

except for any necessary payment lo enforce the Settlement Agreement. 

Dated: New York. New York 
.2016 

HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUGE 

EXHIBIT B 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT QF NEW YORK 

VIVARO CORPORATION, ct ol., 

Debioij. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, ct oi, 

PlaintilT, 

GUSTAVO M . DE LA CJARZA ORTEGA, et a i . 

Defendants. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, ct ai, 

PluinliJj; 

MARCATEL COM S.A, de C.V., t t a l . 

Defendants. 

Choplct 11 

Case No. 12-131(10 (MG) 

(StxnUy Administered) 

Adversary Proceeding No. 15-01124 
(MG) 

Advcrsarv Proceeding No 15-0112S 
(MG) 

ORDER APPROVING SETTLEMENT 

Upon the joint tnotion by1 the Official Committee of Unsecured Creditors of Vivaro 

Corporation, er a l ("Plaintiff) and the Debtors in the underlying bankruptcy proceedings (the 

"Sctdemeni Motion"}' for an order under Rule 9019 of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules") aulhorizing and approving the Setllemenl Agreemenl (the 

"Settlement Agreement''), annexed to the Settlement Motion as Exhibit A. which provides a 

To the enmi not olherwin denned hncin, i l l mprtnliied tcmu ihsll have die meanitigi uenbed to than in the 
SeTtlemoLt Motion. 

fJTXXSI 122901091 

global scttiemcni between the Commitlee and the Dcfendanls1 of Adversary Proceeding No. 15-

01124 (MGXthc "D&O Action"), Adversary Proceeding No. 15-01125 (MG) (the "Preference 

Action", and together wilh ihe D&O Action, the "Adversaiy Proceedings"), and of all disputes 

concerning ihe claims scheduled or assened by or on behalf of the Debtors' insiders against these 

estates; and the Court having jurisdiction to consider the Settlement Motion and ihe relief 

requested therein pursutml to 28 U.S.C. { { 157 and 1334; and upon consideration of the 

Settlement Motion and ihe relief requested therein being a core proceeding pursuant to 2S U.S.C. 

{ 157(b); and ihe Coun finding lhat reasonable notice of the Settlement Motion was provided to 

all necessary panics; and the Coun having dcletmined lhat no other or funher notice of the 

Seltlcmcnt Motion is required; and the Panics having consented to the cnuy of final orders or 

judgments by this Court; and venue being proper before this Coun pursuant to 28 U.S.C. 

{ { 1408 and 1409; and upon considcralion of two declarations admitled into evidence: 

( i j Declaration of William K. Lcnhan In Suppon of Joint Motion for Approval oflhc Setllemenl 

Agreemenl Under Rule 9019 of the Federal Rules of Bankruptcy Procedure |ECFNo. ] , and 

(ii) Declaration of Philip Gund In Suppon of Joint Motion for Approval of the Settlement 

ABrecment Under Rule 9019 of the Federal Rules of Bankruptcy Procedure lECFNo. j land 

the Coun having reviewed the Settlement Motion; and approval of the Settlement Agreemenl 

being within the sound discretion of the Coun; and no objections to the relief soughl in the 

Sctllcmcnt Motion having been timely (lied; and the Agreement being fair and equilable, in the 

best interests of the Deblors' estates and their creditors, ond above the low est poinl in the range 

of reasonableness; and for the reasons set forth on ihe record at the hearing held on January 27. 

2015; and ofler due deliberation and sufficient cause appearing therefor, it is hereby 

'"nieKTTn "[JeraitlAnurTefcncollccUYely lo !hel)&0 Uefcalnnia and Ihe Preference DcroiLknti 

2 
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ORDERED lhal [he Selllriuen! Agreemenl and all of ihe releases and other provisions 

therein are approved under Bankmpicy Rule 9019, and the terms of the Settlement Agreemenl, 

annexed to the Settlement Motion as Exhibit A, are folly incotporated herein, and the Panics are 

authorircd to lake all actions provided under the Settlement Agreemenl; and ii is further 

ORDERED that ihis Order shall be in full force and effect upon its entry; and it is further 

ORDERED thatj to the extcnl ihis Order is inconsisiem with Ihe terms and ccmdiiions of 

the Setllemenl Agreemenl. the terms and conditions of the Settlement Agreement shall control. 

Dated; Ncw York. Ncw York 
.2016 

UNITED STATES BANKRUPTCY JUDGE 

A81*7 Fox LLP 
George P. Angclich 
David Wynn 
Eric Roman 
George V. UUik 
1675 Broadway 
New York, NY 10019 
(212)484-3900 

Counsel for the Official 
Comtntttce Of Unsecured Creditors 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 

VIVARO CORPORATION, er a i . 

Debtors, 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, et ai. 

Plaintiff. 

GUSTAVO M. DE LA GARZA ORTEGA, era/,, 

Defendants. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, cl a!.. 

Plaintiff, 

MARCATEL COM S.A. de C.V,, el a i . 

Defendants. 

Chapter 11 

Case No. 12.I3810(MG) 

(Jointly Administered) 

Adversary Proceeding No. 15-01124 
(MG) 

Adversary Proceeding No. 15-01125 
(MG) 
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DECLARATION OF WILLIAM K. LENHART IN SUPPORT OF 
JOINT MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT 

UNDER RULE Wl»OFTttK FFDERAL RULES OF BANKRUPTCY HROPEDURE 

Pursuonv lo 3K U.S.C. } 174G, I, William K. Lcnhan, declare under penal ly of perjury 

thai: 

1, 1 uas the partner in charge of the restructuring practice at BDO USA, LLP, a 

Delaware registered limited iinbility pannership, a national accounting, tax, ond consulting firm 

with offices located nt 100 Park Avenue, New York, NY and other locations through the United 

States, with over 25 yean of accounting, bankmpicy, and insolvency experience, t retired as a 

partner of BDO, effective February 28, 2013, and remained employed by BDO until June 30, 

2013.' I was the lead partner for BDO in its capacity as a financial advisor to the OfTicial 

Commiltee of Unsecured Cuditors (the "Commiltee" or "Plaintiff) of the above-capiioned 

deblors and debtors in posse (sion (the "Debtors"). Thereafter. I remained involved in these 

chapter 11 coses in my new Capacity as on independent controctor of BDO. Thus. I hove been 

involved in the Debtors' chapter 11 cases from the beginning and hove relevant expenise and 

personal knowledge about these cases 

2. I submit this licelaralion ("Declaration") in suppon of the joint motion (the 

"Motion')1 of the Comtnittct and the Debtors for approval, under Rule 9019 of the Federal Rules 

of Bankruptcy Procedure ("Eiankniptcy Rule"), of a settlement agreement atlached to the Motion 

as Exhibit A (the "Settlement Agreement"), which contains a global settlement between the 

Committee and the Defendants' of the Adversary Proceeding No. li-01124 (MG) (the "D&O 

Action"! and Adversary Proceeding No. 15-01125 (MG) (Ihe "Preference Action"), and of all 

disputes concerning the claims scheduled or assened by or on behalf of the Deblors' insiders 

againsl these estates. In this Declaration, I address the Committee's options, process and 

benefits of the seltlement under the Agreement, 

3, Onbchalfof the Commiltee, I participsled in negotiations and discussions with 

the Commiltec's counsel, the Commiltec's expert witness, ihe Debtors' CRO and counsel, 

counsel for the Defendants, and counsel for the Debtors' D&O carriers, before and after 

complaints were filed in the D&O Action and ihe Preference Action. 1 also participated in the 

mediation oflhc D&O Action held before the Honorable Robert D. Drain, which resu lied in die 

tettlemcnL 1 am familiar wilh Ihe Commitlec's claims againsl ihe Defendants end Ihe 

Defendants' defenses raised in the D&O Action and Preference Action. I hove knowledge of the 

facts and representations set forth in the Motion regarding ihe terms of the Setdement 

Agreemenl, the Committee's investigation oflhc Debtors' books and records, and the relevant 

factual background set forth in the Motion. 

4, The Setllemenl Agreement w as reached by the ponies after good faith, arm's-

length negotiations ond w as signed by and between (i) both Ihe Dcbiors and the Ccmmittec: and 

(ii) the Defendants, each of which Is represented by their independent, experienced and 

ccmpelenl legal counsel, 1 respectfully submit that the Settlement Agreement represents a 

reasonable resolution of the panics' legal and factual disputes (as discussed in detail in the 

Motion), provides fot the immediate $4,035,000 settlemenl payment to ihe Deblors' estates, plus 

Ihe Dcfendanls' waiver of claims againsl these estates with a face amount of over S13 million. 
1 Sr€ AfTidivilof MorlcncH RabtowiB m Suppon oftlvStippkincnLilDiicloHrcStatsnsilRfguiliitg RctgntioQ 
of BDO Coniuluiif, • DivicoD of UDO USA. LU*. u (mucul Adviion oflbeOfflcul CommilUc of UruMieed 
Creditoti [Dankniptcy Cue. ECT Ho 420] tt *• J-i 
1 CapttiUirb! temu uied ha-em tat mt defliKd i)wll twve iV y—'- j uenbed to them in Ihe MOIHHI 

2 
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1 Tlx lens "Defendanu" n(ni eollecu vely a the D&O Defendtau ud ihe PrefeeKt Defcnduu. ai such uras 
•re defined m Ihe Monm. 
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and contains releases and waivers wilh prejudice of all claims that were or could have been 

brought by ihe Committee txi behalf of these estates againsl the Defendants (as further set forth 

in the Setllemenl Agreement) ] therefore respectfully submit lhat the Agreement represents a 

fair and equitable compromise, is in the best interest of the Debtors' estates and all of their 

creditors, and therefore should be approved by the Coun 

A. The Settlemenl U J Pmduct of the Mediation btfofB Judge Drain 

5. The proposed sctdemeni is a product oflhc mediation held before the Honorable 

Roben D. Drain, which focused on addressing the D&O claims between the Committee and Ihe 

Debtors' directors and officers. In addition lo the Committee's professionals, the mediation was 

attended by a member oflhc Comminee who hod the requisite seltlement authority. Before the 

medialion, counsel for the Committee and counse] for certain of the Debtors' insiders resolved 

the Preference Action, bui the preference settlement was conditioned on a global settlement wilh 

the D&O Defendanls. Entering die medialion, the Commiltee essentially hod two options: (a) lo 

settle bolh the D&O Action 4nd the Preference Action for a S4.035.OQO, plus w aiver, 

reclassification and reduclioti of certain claims of the Defendants against ihese cslatcs; or (b) to 

litigate both Ihe D&O Aclioti md the Preference Action. 

6. The mediatioii concluded after a full day of discussions and several follow up 

days with terms that were approved by Judge Drain and memorialised in the Setdement 

Agreement, which provides, among other things, for: 

• payment to the Debtors of 14,035,000; 

• waiver of SI ST,791,30 in adminiaralive expense claims; 

• reclossilicoiion of 55,855.00 in adminisirativc expense claims to general 

unsecured claims; 

4 
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• reduction ofS2,931.00 in priority unsecured claims; ond 

• waiver and release by the Defendants of their genera] unsecured claims against 

the Debtors and the Debtors' estates wilh a face amount of over S13 million'. 

7. The benefits that [he proposed medtaltd settlemenl would provide lo Ihe Debtors' 

csuues and their creditors are subslanlial. The 54,035,000 setllemenl payment, combined w ilh 

Ihe Defendanls' waiver of claims, will provide these estates with lufTieieni funds with which to 

propose a confirmable plan which should allow for a dislnbution to unsecured creditors.1 

8. The benefits provided by the proposed seltlement subsUmlially outweigh the 

significant costs and litigation risks the Committee would have to face in pursuing the D&O 

Action and the Preference Action against the Dcfendanls Both ihe breach of fiduciary duty and 

preference claims, for example, would require document discovery and depositions of parties and 

non-panics located in Mexico, at lean some of whom would require service of process to be 

cffcctualed under ihe Hague Convention, based upon consultation with the Commitlec's counsel. 

In addition, the Defendants would have the incentiv e to heavily litigate every issue, given their 

access to the Debtors' $10 million "wasting** D&O insurance policy for defense costs, thereby 

significantly increasing ihe potential costs as well as the length of litigation 

' Pummuinlht SmlnnemAgrociirat RotwlK Uiy itall hiicunllowdicnnil muctartd claim in Ihe 
•irauiUDfSIMJSi Wind in £lou^!iiontylm«u^ dura Vrnor U. Robles 
CoKha ihallhpvcaaalbwvd •dminiitntlivc cxpBue clmm of 110.624,76 and inaUaunl genen] uzraiKd cUim 
iiillijtii»umo(15.S*)00. Dieillowal ctaimiof Menn Lacy and HoblaBWnut oftheir rapttuve 
cmpkiyrTKnl if recmemj *uh Ihe Dctan 
J Hie mogniEude ofany dinnbutioiu to gaicnl imiecurcd crcdiion unjer s plan win depend vpan the final omoiuit 
of BIIOTO! general uiKCiucd clairas and olhcr (aclon lha! will be more fully explained in o join! plan of liqmdauon 
and diidoniic ilalonent 

"The IWfcO I'olicici ore"WTJUHU" polLckitolhalevoy dollar paid la the intoDcfcnlarliml Ihor counse] for 
paymenl of legtl leu ind rKpaiaei iiicLirTed m Eonuection wilh Ihe DftO Action mliKci UieHimLintof covemje 
AvmlablE (OE pavmcnl of therlnimi BHcnal ugairuE Ihe !)&0 Dcfaulanla in the TJAO Action 

5 
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B. ' The Stnltmtnl I i Fair and Kquiuble and Doti 

Not Fill Btlow Ihe LDwtil Pnint in Ihf Rtnce nf Rrainnthlrnm 

9. The proposed global iculemcm of the D&O Action and Preference Action is fair 

and equilable and does not fall bclov. the lowest point in the range of reasonableness. The 

setdement achieves the intended goal of supplementing these estates' cash position to enable 

them 10 propose a plan lhat should provide for a distribution to general unsecured creditors, 

Specifically, and as described funher below, the benefit of accepting an immediate S-t,03 J,000 

payment, logelher with Ihe waiver and reclassification of approximately 1164,000 in 

administrative expense claims, the reduction of $2,931.00 in priority unsecured claims, and Ihe 

w'aivcr of genera] unsecured claims wilh a face amount of over S13 million, wrarrants approval by 

this Coun, particularly giving weight to the significant risks and hurdles the Committee would 

have lo overcome if prosecution of bolh litigations were lo continue. 

1. Accepting Ihe Settlemenl Is Beneficial and 

10 The settlement is largely based on the recommendation made by the Honorable 

Roben D. Drain al the October 20, 2015 mediation The cash infusion to the Debtors' estates of 

S4.03J,000, plus waiver and ice lassifi cation of certain claims ( ic , waiver of SI 57,791.30 in 

administralive expense claims, reclassification of 15,855.OO in administrative expense claims lo 

genera] unsecured claims, the reduction of S2,93l.00in priority unsecured claims, and waiver 

and release of over S13 million in general unsecured claims) will immediately benefit Ihese 

estates by both increasing the Debtors' cash position while simultaneously reducing ihe amount 

of administrative, priority and general unsecured claims asserted againsl these estates. Thus. Ihe 

settlement w ill bring these estates lo the point where Ihe Debtors and the Commitlte can propose 

a confmnablc chapter 11 plan which should result in a distribution lo general unsecured 

creditors ? 

11. The global settlement alio ends the high cosl and risl, of continued liligation. 

Specifically, ihe balance between closure oflhc liligation versus the uncertainty of future success 

sharply lips in favor of settlement approval, Not only is the S4,035,000 a reasonable setllemenl 

amount, but il ends liic risk and cost oflhc litigation proceedings. This is evident when one 

considen the myriad afdifTicullies the Commiltee feces wilh the D&O Action. First, the D&O 

claims are governed by Delaware law. To succeed on the merits, the Committee would need to 

show the actions of the Debtors' Board of Directors fall outside the business judgment rule. This 

makes the claims challenging and likely would require expert testimony to establish breach of 

fiduciury dulies and violation of duty of care. Litigation of the claims and defenses would be 

factually intense and sharply contested, making the action protracted and expensive. The 

resulting liligation would have to occur in the context of claims involving the foreign 

Defendants. The case therefore poses additional costs attendant lo foreign travel. This also adds 

significant additional litigation costs and time to fully adjudieate the proceeding For example, 

service of the complainl under the Hague Convention alone would be costly and could lake 

between four lo six monthsor longer lo effectuate. Hague Convention procedures would also 

likely be necessary lo effectuate discovery'on non-parlies in Mexico, making ihe colledion of 

critical evidence both costly and uncertain. Moreover, even if the Committee were able to 

successfully obtain a final judgment against the D&O Dcfendanli in the D&O Action, collection 

of lhat judgmeni would require overseas enforcement with limited assurance of success. 

Srr npm 03 
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12. The Debtors have primary and excess D&O Insurance coverage ofSIO million. 

The proceeds av ailable under Ihe policies, however, are reduced dollar-for-dollar by defense 

costs that would likely consume considerable amounts oflhc S10 million face amount oflhc 

policies. In fact, before all oflhc complaints have even been served, the D&O Defendanls 

sought and were allowed a S250.000 charge againsl the policies for accrued defense costs. 

Indeed. Ihe litigations to dale hove been expensive ond time-consuming, os exemplified by the 

Defendanls' objections, among other things, lolhe Comminee'i standing motion, the 

Commiltec's setllemenl with Leucadia National Corporation, and the Defendants' motion to 

convert Ihese Chapter 11 Coses lo chapter 7 coses There is every indication the continued 

prosecution of ihe D&O Action and the Preference Action would be very expensive and could 

consume substantial amounts of the remaining D&O policies. Hence, approval of the global 

seltlement will ovoid future litigation expense and assure an immediate S4,035,000 recovery. 

13, If the case were to proceed, the Committee could decide lo hire contingency 

counsel lo prosecute the action Contingency counsel would likely demand a nel fee equal to 33 

to 40% of the recovery after expenses. If, hypothetic ally, the litigations were lo continue with 

contingency fee counsel, and if the Commiltee is able lo settle ihe breach of fiduciary duty 

claims against the D&O Defendanls for $6 million (subject to the funds remaining available 

under ihe D&O "wasting" D&O Policies), the nel estimated recovery to the Debtors' estates 

would be roughly SA million (assuming o 33% contingency fee) or S3,6 million (assuming a 40% 

contingency fee). Thus, a 2015 proposed W million seltlcmcnt is equal to or better than a 

deferred $6 million setllemenl al some future dale. An approved settlemenl allows receipt of the 

funds now without further litigallon risk or delay. These arc but a handful of Ihe impediments 

the Commitlee would face in the event it determined to pursue litigation. These factors, among 

8 
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olhers, were veiled allhe Oclober 20, 2015 mediation and likely contributed to Judge Drain's 

rccommendalion lo all panics lhat the S4 million selllcmenl was reasonable and fair. 

14. Moreover, the S35,OO0 payment to settle the Preference Action, plus waiver of 

S 157,791,30 in administrative expense claims and waiver of over S13 million in general 

unsecured claims represents a reasonable recover)' on the PlaintifTs claims against the 

Preference Defendants. For settlemenl purposes, as pan of our analysts as the Committee's 

financial consultant, we estimated the value of the preference claims at not less lhan S3.2 million, 

after application of the "new value" defense. However, the ability lo actually recover S3.2 

million in the Preference Action is premised on the success on the merits (including defeating the 

Preference Defendants' alleged "ordinary course of business" defense) and ability' to recover the 

transfers and lo collect the judgmeni from the foreign Defendants in Mexico who, on infonnation 

and belief, lack sufficient liquidity and assets lo satisfy' a sizeable judgment. Thus, continued 

litigation of the preference claims present similar risks, costs and collections issues as described 

above in connection with the D&O Action. 

15. It is important lo note lhal the Committee views the 14,035.000 selllcmenl and 

waiver of more than 113,000,000 of claims as a fair resolution to all D&O and preference claims 

in ihe aggregate because the Defendants are basically the some entities or individuals behind the 

eniities and arc represented by the same counsel. 

2. The Settlement Will Enhance these Estates' Ability lo 
Provide a Distribution to the Creditors Under a Plan and 

I . Sunnnrtrd hv All Known Inlereiled Parties {Iridium Factors #3. 41 

16. The Seulemcnl is in the best interest of these Debtors' estates and Iheir creditors. 

As referenced above, the settlement enables the Deblors and Committee to propose a 

confirmable plan of liquidation The settlement will result in on immediotc cash infusion to the 

Deblors' estates in the amount of £4.035,000. plus waiver and reclassification of certain claims 
9 



(i c. waiver of 5157,791,30 in admrnisuiiuvc expense cliims, fcclajsificniicn of S5,H}5.00 in 

Bdminislralivc expense claims lo general unsecured c I aims, ihe rcdueiion of 52,931.00 in priorily 

unsecured claims, aijd waiver and release of over S13 million in general unsecured elaims) lhal 

will reduce Che cloiou pool and will thereby enable the Debtor to propose a confirmable plan of 

liquidation. 

17. The Setdement is supported by the Commiltee, the Debtors, and the Defendants 

Both the primary anil excess D&O carrien alio suppon Ihe setllemenl. Funher, no known 

conslituencics oppose the seulemcnl- When the Standing Order was entered, it granted lo ihe 

Committee authority to jniiiatc, file, and settle claims Once this settlement is approved, Ihe 

Committee and ihe I>ebtors w ill turn to proposing a confirmable plan with a creditor 

distribution.1 

3. The Competence of Counsel, the Scope of the 
Releases and the Eitent to which the Settlement 
I . thr Produrt nf Arm's Length Nceoliations iMdlum Ficlnn WS. 6. 71 

IB. Each of ihese factors is established. First, the panics are separately represenlcd 

by experienced bankniplcy counsel: the Committee (Arent Fox) ond the Dcbiors {Co/en 

O'Connor). Second, the seltlement was supported by Judge Drain al ihe mediation as being a 

fair and reasonable resolution of the parties' disputes. Third, the Settlement Agreemenl contains 

certain customary releases and w-aivers of all claims. In addition, the Dcfendonts agreed to 

irrevocably waive Iheir rights to file or otherwise assert any other claim thol arises or arose prior 

lo the EfTective Date, as such term is defined under the Settlement Agreement, in the Bankniplcy 

Court or any other fonmt, whcihcr w iihin or outside the United States. The releases and waivers 

IliilhcCoimntUet'i view Unl the Detmdaiiu would have likely voled •giinu any chapler 11 plan and due to ihe 
tire nnt KmcLml of iheir rlBinuu-Duld have raidered plan conTirTrunan difTuiidior unpouihEe Thm. ihe wmver of 
claims ptaenli im imprtam Rep in rcimtiiia obAotla lo confirmation uul dutnbuEiDii In tdditian, wilhoul the 
Defendanu opponng coiiflninijan, theeosuorccnfinMBnnilioiild he ojaillcaiillj less Ihin if they did nol ™vt 
ihcirclaimi 
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of claims contained in the Setllemenl Agreement do nol apply to or benefit any entity other lhan 

the parties to ihe Settlemenl Agreement and Iheir professionals Thus, the releases and waivers 

arc reasonable and should be approved. 

C. Conriminn 

19. In summary, and as further set forth in the Motion, the totality of ihe record 

demonstralei lhal the Motion should be granted as it is in the best interests of the Debtors' 

estates and all oflhc Debtors' enditars. The proposed settlement is fair and equitable ond in the 

best interests of ihese Deblors' estates ond their crcdilors and foils above the low est point in the 

range of reasonableness The proposed sctllcmcnt is in line with the Commiltec's strategy lo 

achieve administrative solvency of ihe Dcbiors' estates and to provide recovery for Ihese csioics' 

general unsecured creditors. Approval of the seltlement would result in o substantial cash 

infusion to these estates and a significant reduction in the administralive, priorily and general 

unsecured claims pools. 

20. As a result, I rcspeclfully submit thai the Setllemenl Agreemenl should be 

approved by ihe Coun. 

I declare under penally of perjury lhal Ihe foregoing is true and cornet. 

Dated: New York, Ncw York 
December 28,2015 

,','W,mamK. Lcnhan 
William K. Lcnhan 

Aroocvimisw* 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
Inre: 

VIVARO CORPORATION, et al.. 

Debtors. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION.« ai. 

Plaintiff. 

GUSTAVO M. DE LA GARZA ORTEGA,« 
al. 

Defendants. 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF VIVARO 
CORPORATION, ti ai, 

PlainlifT. 

MARCATEL COM S_A. de C.V., n ol., 
Defendants. 

Chapter 11 

Case No. 12-13810 (MG) 

(Joindy Administered) 

Advcrsarv Proceeding No. 15-01124 
(MG) 

Adversary Proceeding No. 15-01125 
(MG) 

DECLARATION OF PHILIP J. GUND IN SUPPORT OF 
JOINT MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT 

IIISDF.R RULE SfllinFTHt; FEDERAL R1H.ES OF RANKRIIPTCV PROrEDURE 

Philip J, Gund, declares, under penalty of perjury, as follows: 

1. I am Ihe Chief Restructuring Officer of Vivaro Corporalion and its related 

debtors and deblors tn possession (colleclively, the "Debton") and submit this declaration 

in connection with the joinl motion (the "Motion")1 oflhc Dcbiors and the Official 

Committee of Unsecured Creditors of the Debton (ihe "Commiltee" or "Plaimifl") 

seeking approval, pursuant lo Rule 9019 of the Federal Rules of Bonkruptcy Procedure, of 

a setllemenl agreemenl altached to ihe Motion as Exhibil A (the "Settlement Agreemenl"). 

which provides a global setllemenl betpween the Committee Bid the Dcfcndoms1 of 

Adveisary Proceeding No. 15-01124 (MG) (the "D&O Action"). Adversary Proceeding 

No. 15-01125 (MG) (the "Preference Action"), and of all disputes concerning the claims 

scheduled or asserted by or on behalf of the Debtors' insiders againsl these estates. 

2. The purpose of this declaration is to advise the Coun of the current status 

of ihe claims against Ihe Debton' estates and the impact lhat the proposed settlement 

would have on the Debton' financial ability lo propose a confirmable plan. 

3, Below is a ehart containing the different types of claims thai have been 

filed and/or scheduled in these coses together with the Debton' eslimotes. arrived at afler 

having reviewed the claims and the Debton' potential defenses thereto, of the amounts 

lhal w ill ullimately be allowed. 

Admin inraiiv*1 Prinrilv Srrurrd 

Filed Claims S7.868.058 SI4.400.742 523.830.472 

Allowable - low S2.738.1B0 SI.621.734 50 

Allowable - hiRh S2.980.177 S2.O82.9II0 SO 

4. The Debton are curremly holding cash in ihe amount of approximately 

52.457.227. Based on the Debtors' estimates of allowable claims as set forth above, the 

additional 54,035.000 in proceeds, coupled w ith the cash already being held by the 

L Capitdi/ed lermi wt uthowiK defined hercm shall have Ihe meanmek uenbed ta Ihcm in Ihe Motion 
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,Tlic lam >'DefendiiitiHEereneo|]a:t] tely to the DAO Dcfcnlmu mtd Ihe lYcEerence DcfrmduHi. u nichlami 
are tlcfincd in Ihe Man in 

il Stei ihroufh Oeinhn 31,3013 



Dcblort would, on both ihe low end uul die high end oflhc claim! cnimaics scl forth 

above, fully cover nil administrnlivc and priority claims. 

Dated: Ncw York, New York 
December 28, 20 IS 

WPMPJ ffMHf 
Philip;. Gund 

AnXX&llWTlJ! i 
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