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ORDER
BY THE COMMISSION:

This matter comes before the Commission on an application filed on December 27, 2016.  Public notice of the application was given in the Pennsylvania Bulletin on March 4, 2017.  No protests were filed.  The record consists of the application and supporting documentation.  

DISCUSSION AND FINDINGS


Wenger Works, Inc., t/a TukTuk Lancaster (Applicant), seeks the initial right to provide paratransit service for tourists in Lancaster County.  Applicant will utilize one vehicle, known as a “TukTuk”, to provide the service.  Timothy Wenger, the president and treasurer, owns 50% of the shares of Applicant.  The remaining 50% is owned by his wife, Kristina, who is the vice president and secretary.


The Applicant’s office is located at 823 North Duke Street, Lancaster, PA.  The business office is equipped with standard office equipment.  Customer requests are received at the Applicant’s website, as well as at the corner of North Queen and East Chestnut Streets in Lancaster, where tours start.  Business hours are 9:00 AM to 8:00 PM, Monday through Saturday, and from 1:00 PM to 8:00 PM on Sundays.  Additional hours are available upon special request.

Mr. Wenger is currently the only employee.  As manager of the company he will be responsible for hiring, advertising, and finances.  He will also oversee vehicle maintenance.


Applicant will hire up to four part-time drivers.  Drivers will be required to have a clean driving record and a solid work history.  Drivers will be trained under Mr. Wenger’s supervision, and will not be permitted to operate the vehicle until he is satisfied with their performance.  There will be random drug and alcohol testing, and a zero tolerance policy.


Applicant is currently insured by the Berkshire Hathaway Homestate Insurance Company.  An acceptable Form E certificate has been filed.


Applicant submitted a financial statement showing total assets of $29,615 and liabilities of $27,961.  The owner’s equity is $1,654.

The Applicant presently has no outstanding fines or assessments and has no negative compliance history.

The application, as originally filed, proposed to offer service in the city of Lancaster and surrounding communities.  When instructed to file an amendment which would clearly defined the service area, the Applicant’s response was that service would be  limited to sightseeing excursions, from points in Lancaster County, to points in Pennsylvania, and return.  In further communications, the Applicant stated that all transportation would be limited to the city of Lancaster.

 Applicant will provide service in a vehicle it purchased, known as an E-Tuk Limo, which seats six passengers and a driver.  An E-Tuk Limo – also known as a TukTuk – is a three-wheeled, battery operated vehicle.  Manufacturer’s specifications state that it is capable of reaching a speed of 25 miles per hour.  Mr. Wenger will follow all of the vehicle manufacturer’s maintenance guidelines, and the vehicle will be inspected in accordance with the requirements of the Motor Vehicle Code, 75 Pa. C.S. §§101 et seq.  Additionally, the vehicle will be inspected by drivers before and after each trip.
Pursuant to 52 Pa. Code §41.14(b), an Applicant must demonstrate that it will use equipment which will safely render service and complies with the Commission’s vehicle safety regulations and service standards.  Because this Applicant proposes use of the E-Tuk Limo, there is a concern regarding the safety of passengers being transported in this vehicle.  
Commonly used in Third World countries to transport tourists, TukTuks have found a market in the United States, and are used by hotels, resorts, and convention centers on their premises, but with very limited use on public highways.  In Denver, Colorado, TukTuks are licensed to provide passenger common carrier service, but are limited to providing service on roads with posted speed limits of 35 miles per hour and under.  Other jurisdictions within the United States that have licensed E-Tuks to provide passenger common carrier service include Newport Beach, California; Scottsdale, Arizona; Oxford, Mississippi; and Naperville, Illinois.

An E-Tuk Limo is considered a motor vehicle by both the U.S. Department of Transportation (USDOT) and the Pennsylvania Department of Transportation (PennDOT).  PennDOT has licensed the Applicant’s vehicle as a motorcycle.  Though PennDOT does recognize the E-Tuk Limo as a motor vehicle, this alone is not sufficient to automatically qualify the vehicle for use as a means of transport for passenger common carrier service.  


The Applicant was advised by Commission Staff that there are several concerns regarding E-Tuks and passenger safety.  The E-Tuk is not an enclosed vehicle; therefore, passengers have much less protection in the event of a collision.  Additionally, because the vehicle has only three wheels, it lacks the stability of a four wheel vehicle and would be much more susceptible to rolling over than conventional vehicles.  

In response to Staff’s concerns, the Applicant supplied information to support its view that passengers would be in no greater danger riding in an E-Tuk Limo than a conventional taxicab or standard limousine.  In addressing the concerns of passenger safety in the event of collision, the Applicant states that a major safety factor is that the E-Tuk’s maximum speed is 25 miles per hour, and at that speed, passengers have a very low risk of injury.  Additionally, the vehicle is equipped with type-1 and type-2 safety belts.  

However, we note that in a collision involving another vehicle, though the maximum speed of the E-Tuk is 25 miles per hour, the other vehicle involved may be much heavier
 and travelling at a much greater speed.  Staff consulted with officials from Lancaster City and confirmed that the speed limit within the city is 25 miles per hour.  However, it is undeniable that many drivers exceed the posted speed limit regularly.  Under these circumstances, there is a greater risk of injury in the E-Tuk Limo than in a conventional vehicle, all other things being equal.


In regards to the possibility of rollover, the Applicant submitted information from the National Highway Traffic Safety Administration (NHTSA).  This federal agency determines a vehicle’s resistance to rollover based on its static stability factor (SSF), a ratio of the vehicle’s track width to the doubling of the height of the center of gravity.  The higher the value of the SSF, the more stable the vehicle.  Applicant states that the manufacturer of the E-Tuk claims that the SSF for the E-Tuk is 1.4.  The NHTSA report dated June 2005 submitted by the Applicant shows that certain vans and SUVs have much lower SSFs.  


In an effort to verify Applicant’s claim that the E-Tuk has an SSF of 1.4, Commission Staff researched the NHSTA’s test results to determine if the vehicle had been tested and, if so, the test results.  After consulting with Applicant and the E-Tuk’s manufacturer, it was determined that the source for the SSF rating of 1.4 was the manufacturer’s own computations utilizing the NHSTA’s formula.  No independent testing was performed by the NHTSA or the Insurance Institute for Highway Safety (IIHS).  Further, the static rollover measurement performed by the manufacturer was limited to the E-Tuk’s rear axle, which has two (2) wheels, and excluded the single-wheel front axle.  Additionally, there was no dynamic rollover test performed.  E-Tuks are not equipped with antilock brakes or electronic stability control, a valuable safety feature to prevent rollovers.  Finally, E-Tuks are not tested for roof strength by the NHSTA or IIHS.


Applicant alleges that the E-Tuk is safe because there have been no accidents in E-Tuk vehicles to date in the United States involving any serious injury or fatality.”  Considering that the E-Tuk operations are extremely limited in the United States, one expects that to be true.  Commission Staff found that serious accidents are numerous in those countries permitting E-Tuks on public highways.  In New Zealand, all licenses for the vehicles were revoked on February 7, 2017.  Six people were severely injured when the E-Tuk in which they were riding was blown over by a gust of wind.  The New Zealand Transport Agency found that an independent engineer's report, which had given the three-wheeled vehicles the all-clear to operate commercially, had overlooked several safety issues.

The operations of a transportation service in Brighton, England utilizing the gas-powered version of the E-Tuk were suspended in May of 2017.  In one accident, a man was left in a coma after he fell from the vehicle and was hit by a car.  In another accident, at a school fair, two children were taken to the hospital after a driver lost control and his vehicle overturned.  

  While all forms of transportation have some element of risk, the Commission is responsible for ensuring that the risk in any transportation offered to the public is minimized to the extent possible.  In the Commission’s judgment, use of the E-Tuk is not as safe as transportation rendered by conventional four-wheeled vehicles.  It is not just the E-Tuk that we have to be concerned with, but the other vehicles and drivers on the road and the driving conditions that may arise.  Evasive maneuvers, blind spot issues, distracted driving, and a host of other real world driving concerns, further compel us to question the appropriateness of an E-Tuk as a means of providing common carrier service.


Additionally, we do not believe that the safety concerns we have highlighted can be obviated by notice to the passenger of the risks involved.  Applicant stated  that passengers would be informed of possible risks in riding an E-Tuk Limo via warning placards placed in the vehicle, which remind passengers that seatbelts are required, that body parts and possessions are to remain inside at all times, and that there are no more than six passengers allowed.  We do not believe that these warnings, nor any warnings for that matter, are sufficient to alleviate our concerns with the inherent safety of the E-Tuk vehicle for use in passenger common carrier service.  Pursuant to Section 1103(a), 66 Pa. C.S. § 1103(a), the Commission may grant a certificate of public convenience “only if the commission shall find that the granting of such certificate is necessary or proper for the service, accommodation, convenience, or safety of the public.”
After complete review of the record, we find:   

1. Applicant seeks the initial right to transport persons in paratransit service.

2. No protests were filed.

3. That the vehicle to be used is of a type which has not been previously used to provide service authorized by the Commission. 
4.  That the record shows that the E-Tuk is less safe than the standard four-wheeled vehicles used in public service.

5. Applicant lacks the equipment to safely render the service; THEREFORE,
IT IS ORDERED:  That the application is denied.

BY THE COMMISSION
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Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  July 12, 2017
ORDER ENTERED:   July 12, 2017
� Per the manufacturer’s web site, the E-Tuk Limo weighs 2185 pounds.
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